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The  following  amendment  to  Rule  9  was  adopted  at  the 
January  term^  1886 : 

[Abstract.] — If  the  attorney  for  the  defendant  in  error 
or  appellee  shall  deem  the  abstract  required  by  the  forgo- 
ing rule  to  be  imperfect  or  unfair,  or  so  printed  as  not  to 
contain  matter  sufficient  to  give  the  court  a  full  undex- 
standing  of  the  questions  presented  to  it  for  decision,  he 
may,  within  ten  days  after  receiving  the  same,  deliver  to 
the  attorney  for  the  plaintiff  in  error  or  appellant  one 
printed  copy  of  such  further  and  additional  abstract  as  he 
shall  deem  necessary  to  a  full  understanding  of  the  ques- 
tions presented  for  decision,  designating  and  pointing  out 
the  errors,  inaccuracies,  and  deficiencies  of  the  abstract  of 
plaintiff  in  error  or  appellant,  so  that  the  same  may  be 
readily  corrected  and  resd  as  thereby  amendM,  and  shall 
likewise,  on  or  before  the  hearing  of  said  cause,  deliver  to 
the  olerk  six  copies  thereof. 
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Matthew  McKeighan,  appellant,  v.  Pitt  H. 
Hopkins,  appellee. 

Petition:  amendment:  petition  in  EjBCTMEirr.  A  oonrl 
may  permit  a  petition  to  be  amended  when  the  proposed  amend- 
ment does  not  change  substantially  the  claim,  although  the  form  of 
the  action  may  be  changed.  So  long  as  the  identity  of  the  cause 
of  action  is  preserved,  the  form  of  the  action  is  not  material.  A 
petition  in  ejectment,  therefore,  may  be  amended  to  be  a  petition 
to  redeem — the  object  in  both  cases  being  to  recover  the  land. 

:    :    STATUTE  OF  limitations.    In  such  case  the 


3. 


statute  of  limitations  ceases  to  run  against  the  claim  when  suit 
is  properly  brought  thereon. 

Principal  and  Agent:  fbaub  of  agent:  liabilitt  of 
FBINCIPAL.  A  party  cannot  retain  the  bene^ts  derived  from 
the  'fraudulent  conduct  of  his  agent,  without  being  chargeable 
with  the  instrumentalities  employed  to  effect  the  purpose. 
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4.  Judicial  Bale :  appraisement.  When  real  estete  is  to  be 
sold  as  that  of  the  debtor,  it  is  to  be  appraised  as  his,  and  the 
appraisers  have  no  authority  to  consider  an  adTerse  claim  of 
title. 

6.  Mortgage  Foreclosure  by  Mortgagee  in  FossessiozL 

A  mortgagee  in  possession  seeking  to  enforce  his  mortgage  upon 
real  estate  by  a  decree  of  foreclosure  and  sale,  occupies  a  trust 
relation  in  regard  to  the  property,  and  cannot  as  against  the 
mortgagor,  while  treating  the  mortgage  as  valid,  hold  adversely 
as  to  him. 

8.  Judicial  Sale.  An  appraiser  is  prohibited  by  statute  from  pur^ 
chasing  property  appraised  by  him,  and  every  purchase  so  made 
will  be  considered  fraudulent  and  void. 

7.    :    CONFIRMATION.     The  confirmation  of  a  sale  cures  all 

irregularities  in  the  proceedings;  but  such  sale  may  be  after- 
wards set  aside,  in  a  proper  case,  for  fraud.  Rule  applied  and 
mortgagor  allowed  to  redeem. 

Appeal  from  the  district  court  of  Johnson  county. 
Tried  below  before  Broady,  J. 

T.  Appdgd  A  Bon,  for  appellant 

8.  P.  Davidson^  for  appellee. 

Maxwell,  Ch.  J. 

This  case  was  before  this  court  in  1883,  and  is  reported 
in  14  Neb.,  361,  the  judgment  of  the  district  court  being 
reversed  and  the  plaintiff  given  leavQ,  upon  the  payment 
of  all  costs,  to  amend  his  petition  by  filing  a  bill  to  redeem. 
An  amended  petition  was  filed  by  the  plaintiff,  to  which  the 
defendant  filed  an  answer.  On  the  trial  of  the  cause  the 
court  found  the  issues  in  favor  of  the  defendant,  and  dis- 
missed the  action.     The  plaintiff  appeals. 

The  defendant  contends  that  as  the  former  action  was  at 
law  the  petition  cannot  be  amended  by  substituting  there- 
for an  action  in  equity,  and  Chrmichad  v.  Argard,  52 
Wis.,  609,  Board  of  Supervisors  v.  Decker^  84  Id.,  380, 
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Stevens  v.  Brooks,  23  Id.^  199;  and  Gorman  v.  The  Judge, 
ete.,  27  Mich.,  140^  are  cited  to  sustain  the  position. 

Sec.  144  of  the  code  provides  that,  '^  the  court  may  either 
before  or  after  judgment,  in  furtherance  of  justice  and  on 
such  terms  as  may  be  proper,  amend  any  pleading,  pro- 
cess, or  proceeding  by  adding  to  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect,  or  by  inserting 
other  allegations  material  to  the  case,  or,  when  the  amend- 
ment does  not  change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the  facts  proved. 
And  whenever  any  proceeding  taken  by  a  party  fails  t<> 
conform  in  any  respect  to  the  provisions  of  this  code,  the 
court  may  permit  the  same  to  be  made  conformable  thereto 
by  amendment.'' 

Judge  Bliss,  in  his  valuable  work  on  Code  Pleading^ 
sec.  429,  says:  "The  supreme  court  of  Wisconsin,  in  limit- 
ing amendments,  has  been  somewhat  strict  in  construing 
the  term  'cause  of  action.'" 

This  certainly  is  true  of  the  early  decisions  of  that  court. 
See  cases  cited  in  note  3,  sec.  564,  Pomeroy's  Remedies, 
etc.  At  the  present  time,  however,  the  tendency  of  decisions 
in  that  state  seems  to  be  in  &vor  of  a  more  liberal  construc- 
tion of  the  code.  But,  however  this  may  be,  the  code 
abolishes  the  distinction  between  actions  at  law  and  suits 
in  equity.  If,  therefore,  an  action  at  law  is  brought  to  re- 
cover a  tract  of  land,  the  court  certainly  has  the  power  to 
permit  the  plaintiff  to  amend  his  petition  so  that  he  may 
recover  the  same  either  at  law  or  in  equity.  The  right  tp 
be  enforced  is  the  same  in  either  case — ^the  recovery  of  the 
land,  and  so  long  as  the  identity  of  the  cause  of  action  is 
preserved  the  petition  may  be  amended  by  stating  such 
facts  as  the  plaintiff  may  believe  to  exist  in  his  &vor,  to 
entitle  him  to  the  relief  sought.  The  restriction  in  the 
section  above  quoted  does  not  refer  to  the  form  of  the  remedy 
but  to  the  identity  of  the  transaction.     Spice  v.  Steinruoky 
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14  O.  S.,  213.  Lottnamv.  Bamett^  62  Mo.,  169.  Haydm 
«•  HaydeUy  46  Cal.,  332.  Ballard  v.  Johnaon,  65  N.  C, 
436.     Robinsm  v.  WiUmighbyy  67  Id.,  84. 

In  the  case  last  cited  an  action  of  ejectment  was  brought 
to  recover  possession  of  the  land.  On  appeal  the  court 
held  that  the  deed  was  in  fact  a  mortgage,  and  reversed 
the  judgment  in  favor  of  the  plaintiff.  Prior  to  the  second 
trial  an  amendment  was  permitted,  changing  the  form  of 
the  action  from  ejectment  to  that  of  foreclosure  of  mortgage. 
See  also  Roberts  v.  SwearingeUy  8  Neb.,  863.  Maxwell's 
PI.  and  Pr.  (4th  ed.),  174,  175.  The  authority  to  grant 
leave  to  amend  the  petition,  therefore,  is  clearly  conferred. 

1.  The  appellee  claims,  however,  that  even  if  it  is  con- 
ceded that  the  court  had  authority  to  authorize  the  amend- 
ment in  question,  still  the  statute  of  limitations  would  run 
against  the  cause  of  action  until  the  amended  petition  was 
filed. 

In  Martin  v.  Coppook^  4  Neb.,  173,  it  was  held  that  the 
amendment  of  a  mistake  in  the  name  of  the  plaintiff  re- 
lated back  to  the  date  of  service;  and  this  we  think  is  the 
general  rule.  The  plaintiff  sought  in  the  original  petition 
"to  recover  the  land,  because  he  was  the  owner  thereof;  and 
in  the  amended  petition  filed  by  him  by  leave  of  court  he 
seeks  to  recover  the  laud  in  question,  upon  the  ground  that 
•he  is  the  owner  of  the  same,  but  while  asking  equity 
;he  offers  to  do  equity  by  paying  the  defendant  all  valid 
•claims  held  by  him  against  the  land.  The  cause  of  action 
.is  the  same,  although  the  relief  is  sought  in  a  different 
jmanner  from  that  in  the  first  petition.  This,  however, 
<[oes  not  change  the  cause  of  action,  and  the  statute  of  lim- 
itation ceased  to  run  when  the  summons  which  was  served 
•on  him  was  issued,  or  if  the  service  was  constructive  at  the 
^ate  of  the  first  publication  of  the  notice.     Code,  §  19. 

2.  It  is  claimed  by  the  appellant  that  the  appellee  ob- 
tained the  land  in  question  by  collusion  and  fraud.  The 
testimony  in  the  abstract  tends  to  prove  the  following  &ct8: 
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That  in  the  appraisement  under  the  decree  of  foreclosure 
the  value  of  the  land  in  controversy  was  found  to  be  $872.15. 

Prior  incumbrance,  tax  lien |22.15 

Tax  title  of  Pitt  H.  Hopkins 

Interest  of  Mathew  McEeighan $10.00 

The  land  was  sold  to  J,  W.  Buffum,  one  of  the  appraisers, 
for  |166.  Buffum  testifies  that  he  purchased  the  land  and 
afterwards  sold  and  conveyed  the  same  by  quit-claim  deed 
to  the  appellee,  and  received  $300  in  cash.  The  attorney 
for  the  appellee  when  the  appraisement  was  made  testified 
on  cross-examination^  as  appears  by  the  abstract,  as  follows : 
^^  Joseph  Bufium,  the  purchaser  at  the  sale  above  mentioned, 
is  the  same  person  who  was  one  of  the  appraisers  who  act- 
ually appraised  the  land  in  controversy,  and  the  sale  was 
made  under  that  appraisement.  The  sheriff*  or  deputy  sher- 
iff consulted  me  as  to  the  value  of  the  incumbrances  on  the 
premises,  and  I  think  the  incumbrances  were  valued  in  ac- 
cordance with  my  suggestions  and  advice.  Further  than 
this  I  had  nothing  to  do  with  the  appraisement.  I  may 
have  assisted  in  preparing  the  papers.  I  was  the  attornq^ 
for  Hopkins  in  the  foreclosure  suit  under  which  the  land 
was  being  sold.  I  do  not  think  I  gave  the  sheriff  the  ad- 
vice spoken  of  as  the  attorney  of  Hopkins.  I  know  there 
was  no  other  appraisement  made  on  the  land  in  controversy 
prior  to  the  sale  to  Buffum.'^  He  also  testifies  that  he  was 
present  and  did  all  the  business  for  Hopkins,  and  that  the 
purchase  of  the  land  by  Buffum  was  a  surprise  to  him. 
Hopkins  also  swears  that  *' never  a  word  passed  between 
Buffum  and  myself  about  the  appraisement  or  purchasing 
of  the  land.  I  was  not  there  from  before  the  foreclosure 
suit  was  begun  until  after  the  sale.^'  He  also  testifies  that 
he  never  authorized  his  attorney  "  to  do  anything  in  regard 
to  the  appraisement  or  selection  of  appraisers,  or  the  writ- 
ing of  the  appraisement.  I  simply  put  the  mortgage  in 
his  hands  for  foreclosure  in  a  legal  manner.'' 

It  can  make  no  difference  so  far  as  the  liability  of  the 


88       SUPREME  COURT  OF  NEBRASKA, 

McKeighan  y.  Hopkins. 

defendant  is  concerned,  Tvhether  he  authorized  his  attorney 
to  procure  the  interest  of  the  plaintiff  to  be  appraised  at 
a  merely  nominal  sum  or  not,  as  he  cannot  avail  himself  of 
such  conduct  without  being  charged  with  all  the  instru- 
mentalities employed  by  his  agent  to  effect  the  purpose. 
Joslin  V.  Miller^  14jNeb.,  91.  Elwell  v.  Chamberlain,  31 
N.  Y.,  611.     Nat.  Ejcp.   Co.  v.  Drew,  32  Eng.  Law  and 

Eq.,1- 

A  principal  will  not  be  permitted  to  accept  and  confirm 
90  much  of  a  contract  made  by  an  agent  as  he  thinks  ben- 
eficial to  him  and  reject  the  remainder.  N.  E.  Mtge.  See. 
Co.  V.  Hendrickaon,  14  Neb.,  159,  and  cases  cited.  The 
defendant,  therefore,  in  obtainipg  the  land  for  about  one- 
third  of  its  appraised  value,  is  chargeable  with  the  instru- 
mentalities employed  by  his  agent  in  the  appraisal  of  the 
land.  The  property  was  to  be  appraised  as  belonging  to 
the  debtor.  The  statute  authorizes  the  appraisers  to  de- 
duct the  value  of  liens,  except  those  under  which  the  prop- 
erty is  being  sold,  from  the  gross  value.  But  adverse  titles 
cannot  be  considered.  Sessions  v.  Irwin,  8  Neb.,  6.  Tax 
deeds  are  not  liens  or  incumbrances  within  the  meaning  of 
the  statute.  Id.  Here  was  a  mortgagee  claiming  the  prem- 
ises adversely  under  a  tax  deed,  but  at  the  same  time  seek- 
ing to  foreclose  his  mortgage  thereon,  and  have  the  premises 
sold.  Had  a  sale  been  made  to  a  bona  fide  purchaser  the 
defendant's  entire  interest  would  have  been  conveyed  by 
the  sheriff's  deed.  Code,  §  853.  Yet  he  failed  to  set  up 
Buch  interest  in  his  petition  or  make  any  claim  therein  for 
the  same.  If  the  defendant's  tax  deed  was  valid  the  en- 
tire interest  of  the  plaintiff  would  have  been  conv^ed 
thereby,  and  his  interest  would  have  been  of  no  value  what- 
ever. 

The  character  of  a  mortgagee  seeking  to  enforce  his  mort- 
gage against  the  real  estate  is  inconsistent  with  a  claim  of 
title  by  adverse  possession.  The  mortgagee  by  accepting 
a  deed  from  his  mortgagor  assents  to  and  cannot  deny  the 
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mortgagor's  title.  Brown  v.  Oomba,  5  Dutch.,  86-42.  2 
Wash.  R.  P.  (4  Ed.),  169.  MaUis  v.  Robinson,  1  Neb.,  1. 
So  if  he  enter  into  possession  as  mortgagee  under  his  mort** 
gage  he  will  not  be  permitted  to  deny  the  title  of  his  mort- 
gagor,  and  any  release  which  he  may  obtain  from  others 
will  go  to  strengthen  his  mortgagor's  title.  Farmers  Bank 
V.  Bronaony  14  Mich.,  360.  2  Wash.  K  P.,  169.  MaUis 
V.  Robinson f  1  Neb.,  1.  The  reason  is,  that  under  the  oom« 
mon  law,  where  the  mortgagee  was  entitled  upon  default 
to  ent^r  into  possession,  he  held  the  premises  in  trust  for 
the  payment  of  the  mortgage  debt,  and  this  relation  oon« 
tinned  until  terminated  by  the  action  of  the  parties  or  the 
decree  of  a  court.  Cases  are  to  be  found  where  the  mort- 
gagee was  permitted  to  hold  adversely,  but  in  all  of  them 
the  trust  relation  had  not  been  recognized  for  so  long  a 
period  that  (he  bar  by  adverse  possession  was  complete. 
But  I  think  no  case  can  be  found  where  a  mortgagee  claimed 
rights  under  a  subsisting  mortgage,  and  also  adversely  to 
the  mortgagee.  It  was  the  duty  of  the  defendant,  there- 
fore, to  have  set  up  all  his  claims  for  taxes  paid  in  his  peti- 
tion to  foreclose  the  mortgage,  and  had  the  amount  of  the 
same  included  in  the  decree,  and  the  land  sold  as  the 
property  of  the  mortgagor,  any  surplus  that  remained  after 
paying  the  mortgagee's  claims  would  belong  to  the  mort- 
gagor. 

Sec.  503  of  the  code  provides  that,  ^^no  sheriff  or  other 
officer  making  the  sale  of  property,  either  personal  or  real, 
or  any  appraiser  of  such  property,  shall  either  directly  or 
indirectly  purchase  the  same;  and  every  purchase  so  made 
shall  be  considered  fraudulent  and  void." 

In  this  case  the  purchase  was  not  only  made  by  an  ap- 
praiser, who  had  fixed  the  value  of  the  plaintiff's  property, 
under  the  advice,  apparently,  of  the  defendant's  attorney, 
at  a  merely  nominal  sum,  but  the  price  paid  was  less  than 
one-fifth  of  its  appraised  value.  Apparently  a  fraud  on 
the  plaintiff  was  intended,  and  the  mere  denial  of  such  in- 
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tent  does  not  overcome  the  presumption  arising  from  the 
conduct  of  the  defendant's  agents. 

Suppose  an  insolvent  debtor  should  give  awaj  his  prop- 
erty, or  a  considerable  part  of  it,  and  thus  deprive  his 
creditors  of  the  means  of  enforcing  payment,  would  a  de- 
nial of  the  intent  to  defraud  be  a  defense  against  such 
creditors?  That  it  would  not  will  be  conceded,  because 
the  intent  to  defraud  is  a  conclusion  of  law,  arising  from 
the  conduct  of  the  debtor.  Babeock  v.  EokUrj  24  N.  Y., 
623.  Potter  v.  McDowdl,  31  Mo.,  62.  So  in  this  case  the 
fraudulent  intent  is  a  conclusion  of  law,  arising  from  the 
conduct  of  the  defendant  and  his  agents. 

It  is  contended  on  behalf  of  the  appellee  that  even  if 
there  was  fraud  in  the  sale  under  the  decree,  still  the  con- 
firmation of  the  sale  cured  the  defect,  and  the  question  is 
not  now  open  to  inquiry. 

Sec.  498  of  the  code  provides  that,  *'if  the  court  upon 
the  return  of  any  writ  of  execution  or  order  of  sale  for  the 
satisfaction  of  which  any  lands  and  tenements  have  been 
sold,  shall,  after  having  carefully  examined  the  proceedings 
of  the  officer,  be  satisfied  that  the  sale  has  in  all  respects 
been  made  in  conformity  to  the  provisions  of  this  title,  the 
court  shall  direct  the  clerk  to  make  an  entry  on  the  jour- 
nal that  the  court  is  satisfied  with  the  legality  of  such  sale, 
and  an  order  that  the  officer  make  to  the  purchaser  a  deed 
of  such  lands  and  tenements,"  etc. 

This  merely  applies  to  the  regularity  of  the  proceedings. 
Ko  doubt  fraud  may  be  shown  to  defeat  the  confirmation, 
as  in  Paulett  v.  Peabody,  3  Neb.,  196.  But  the  facts  con- 
stituting the  fraud  or  mistake  may  not  be  known  at  that 
time,  yet  if  made  to  appear  afterwards  within  a  reasonable 
time,  and  are  sufficient  to  authorize  the  cancellation  of  the 
sale,  relief  will  be  granted.  Fraaher  v,  Ingham^  4  Neb., 
631.  Particularly  is  this  true  where  the  entire  proceedings 
are  ex  parte  and  the  party  to  be  afi*ected  has  no  actual  no- 
tice of  the  proceedings.     We  hold,  therefore,  that  the  ap- 
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praisement  and  sale  of  the  property  to  an  appraiser  were 
fraaduIeDt,  and  that  the  appellee  is  chargeable  with  the 
fraudalent  acts  of  his  agent,  whereby  the  property  was  ap- 
praised and  sold  at  a  merely  nominal  sum,  and  that  he  is 
not  a  bona  fide  purchaser. 

The  judgment  of  the  district  court  is  reversed,  and  a  de- 
cree will  be  entered  in  this  court  in  favor  of  the  plaintiff, 
upon  his  paying  to  the  clerk  of  this  court,  within  ninety 
days,  for  the  use  of  the  defendant,  the  amount  of  the  de- 
cree of  foreclosure,  with  legal  interest  thereon,  and  all 
taxes  paid  by  said  defendant  upon  said  land,  together  with 
12  per  cent  interest  thereon.  We  find  no  claim  in  the  pe- 
tition for  the  rental  value  of  said  land,  although  there  is 
some  proof  upon  that  point,  yet  as  the  question  was  not 
presented  to  the  court  below  it  will  not  be  considered  here. 

Decree  aocx)bdingly. 

The  other  judges  concur. 


L.  H.  EVARTS,  PLAINTIFF  IK  ERROR,  V.  W.  B.  SmUCKER, 
DEFENDANT  IN  ERROR. 

1.  Petition  on  Modified  Contract.    Where  the  conditions  of 

a  contract  have  been  altered  by  tbe  consent  of  tbe  jMirties,  the 
contract  as  modified  should  be  set  oat  in  the  petition,  and  then 
an  allegation  of  performance  may  be  made.  Such  modified 
contract  shonld  not  be  set  np  in  the  reply  if  inconsistent  with 
the  aUegations  of  the  petition. 

2.  Petition:    amendment.    Where  eyidenoe  has  been  received 

without  objection  the  court  may  after  verdict  permit  the  peti- 
tion to  be  amended  to  conform  to  the  &ct8  proved. 

Error  to  the  district  court  of  Richardson  conntj.   Tried 
below  before  Gaslin,  J.,  sitting  for  Broady,  J. 
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U.  W.  Thomas  and  C.  Grilleapiej  for  plaintiff  in  error. 
Frank  Martin  and  J.  D.  Gilmanj  for  defendant  in  error. 
Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Rich- 
ardson county  by  the  defendant  in  error  against  the 
plaintiff  to  recover  the  sum  of  $473.60,  as  a  balance  due 
for  certain  material  furnished  and  labor  performed  on  a 
house  of  the  plaintiff  in  error  in  pursuance  of  the  terms 
of  a  certain  contract  in  writing,  a  copy  of  which  is  set  out 
in  the  record.  The  plaintiff  below  dleged  in  his  petition 
that  he  had  performed  all  the  stipulations  of  said  contract 
on  his  part  to  be  performed.  The  defendant  below  in  his 
answer  admitted  the  written  contract,  but  alleged  that  the 
plaintiff  had  failed  to  comply  with  its  terms  and  conditions, 
and  stated  specifically  the  particulars  in  which  he  all^;ed 
there  was  a  failure,  and  claimed  that  he  had  sustained  dam- 
ages to  the  amount  of  $500.  The  plaintiff  below  in  his 
reply  admitted  that  the  work  was  not  done  as  required  by 
the  contract,  but  allied  that  the  defendant  had  caused  cer- 
tain changes  to  be  made  in  the  plans  and  specifications,  and 
that  the  work  was  performed  in  accordance  with  such 
changes.  The  defendant  below  thereupon  filed  a  motion 
to  strike  out  of  the  reply  all  matter  relating  to  qhange  in 
the  plans  and  specifications,  for  the  reason  that  the  same 
was  a  departure  from  the  petition. 

1.  It  is  claimed  by  the  plaintiff  in  error  that  this  mo- 
tion was  overruled,  but  in  this  he  is  evidently  mistaken,  as 
the  record  (page  11)  shows  that  the  motion  was  sustained. 
This  motion  was  sustained  on  the  10th  of  October,  1884. 
A  jury  was  thereupon  impaneled,  and  the  trial  proceeded. 
On  the  next  day,  and  after  the  jury  had  returned  their 
verdict,  the  plaintiff  below  filed  an  amended  petition,  in 
which  the  variations  from  the  contract  are  set  out,  and  a 
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compliance  averred  with  the  coDtract  as  modified.  A  mo- 
tion was  thereupon  filed  by  the  defendant  below  to  strike 
this  petition  from  the  files,  because  it  ^'  was  filed  bj  plain- 
tiff after  the  verdict  of  the  jury  was  returned  and  accepted 
by  the  court. '^  The  motion  was  overruled,  and  this  is 
assigned  for  error.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  below  for  the  sum  of  $410.50,  and  judg- 
ment was  rendered  thereon. 

The  principal  errors  relied  on  are  the  failure  to  strike 
the  erroneous  matter  from  the  reply,  and  the  filing  of  the 
amended  petition  after  the  return  of  the  verdict  As  stated 
above,  the  motion  to  strike  the  matter  inconsistent  with 
the  petition  out  of  the  reply  was  sustained.  The  reply 
must  be  consistent  with  the  petition,  and  if  modifications 
have  been  made  in  the  contract,  and  it  is  sought  to  recover 
upon  the  contract  as  modified,  the  contract  as  changed 
should  be  pleaded,  and  an  allegation  that  the  plaintiff  has 
duly  performed.  Durbin  v.  Fishy  16  O.  S ,  534.  &ini(k 
V.  Broum,  17  Barb.,  431.  Hadey  v.  Blacky  28  N.  Y., 
488.  Oakley  v.  Morton,  11  Id.,  26.  Holmes  v.  Holmes^ 
5  Seld.,  525.  Oarvey  v.  Fowler,  4  Sand.,  665.  Swan's 
PI.  and  Pr.,  208.  Maxwell's  PL  and  Pr.  (4  Ed.),  92-230. 
And  this  was  the  course  pursued  in  this  case  in  filing  the 
amended  petition. 

2.  That  the  court  erred  in  permitting  the  amended 
petition  to  be  filed  after  verdict  It  will  be  observed  that 
the  only  ground  of  the  motion  to  strike  the  petition  from 
the  files  is,  that  it  was  filed  after  the  verdict  was  received. 
There  is  no  claim  that  it  includes  matter  not  presented  to 
the  jury  for  determination.  •  It  was  claimed  on  the  argu- 
ment that  such  was  the  case,  but  an  examination  of  the 
evidence  of  the  plaintiff  below  as  to  the  modifications  of 
the  contract  shows  that  every  modification  and  change  was 
fully  proved  and  established  by  his  testimony,  without  ob- 
jection being  made.  This  being  so,  the  court  had  author- 
ity to  permit  an  amended  petition  to  be  filed  to  conform  to 
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the  fects  proved.   Catron  v.  Shepherd^  8  Neb.,  308.  Singer 
Mfg  Co.  V.  Doggett,  16  Neb.,  609. 

3.  Some  objection  is  made  to  the  exclusion  of  the  testi- 
monj  of  certain  allied  experts.  In  what  the  exclusion 
consists  does  not  appear.  These  witnesses  did  testify  and 
seem  to  have  given  their  opinions,  whether  admissible  or 
not.  The  principal  defect  complained  of  was  the  settling 
of  a  certain  chimney  in  the  middle  of  the  building,  which 
chimney  contains  about  seven  thousand  brick.  The  settling 
is  admitted,  but  it  is  claimed  by  the  plaintiff  below  that 
this  was  caused  by  the  defective  foundation,  and  that  he 
followed  the  plans  and  specifications  in  the  construction  of 
said  chimney,  and  therefore  is  not  responsible.  In  this 
we  think  he  is  sustained  by  the  evidence.  On  the  whole 
case  it  is  apparent  that  there  is  no  material  error  in  the 
record,  and  that  justice  has  been  done.  The  judgment  of 
the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


19     441 
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William  B.  Grimes  &  Co.,  plaintiffs  in  error,  v» 
Farrington  Bros.,  defendants  in  error. 

A.  Frank  &  Sons,  pulintifits  in  error,  v.  Far- 
rington Bros.,  defendants  in  ebror. 

A.   B.   SyMNS    &    Co.,   PLAINTIFFS  IN   ERROR,  V.   FAR- 
RINGTON Bros.,  defendants  in  error. 

Tootle,  Hanna  &  Co.,  plaintiffs  in  error,  v.  Far- 
rington Bros.,  defendants  in  error. 

1.    Fraud:    attachment:    motion  to  discharge:    bubdekof 
PBOOF.  The  question  of  fraudaleot  intent  in  the  transfer  or  oon- 
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Teyance  of  property  is  one  of  fact,  to  be  decided  by  the  trial  ooart 
as  any  other  qaestion  of  fibct.  Where,  on  the  hearing  of  a  motion 
to  discharge  an  attachment  procured  npon  an  allegation  of  the 
frandnlent  disposition  of  property,  the  averments  of  such  affida- 
yit  are  denied  by  the  attachment  defendant,  the  harden  of  proof 
to  establish  the  &ct  charged  is  npon  the  plaintiff  in  the  action, 
and  the  motion  to  discharge  should  be  sustained,  unless  such 
proof  is  made  by  a  preponderance  of  testimony.  In  such  case 
an  order  discharging  the  attachment  will  not  be  reven^  unless 
against  the  weight  of  evidence. 

2.  Assignment:    pbeferrino  cbeditobs.     A  debtor  has  the 

right  to  secure  a  part  of  his  creditors  in  preference  to  others,  by 
the  conveyance  or  mortgage  of  property.  The  fact  of  such  pref- 
eronce  will  not  of  itself  render  such  conveyance  or  mortgage 
fraudulent  as  to  other  creditors. 

3.  Attachment :    motion  to  dischabgb:    biohtb  of  mobtoa- 

OOB.  A  mortgagor  of  personal  property  upon  which  an  attach- 
mept  issued  against  him  has  been  levied,  has  the  right,  under 
the  provisions  of  section  235  of  the  civil  code,  to  resist  the  attach- 
ment by  a  motion  to  discharge  the  same,  upon  the  ground  that 
the  allegations  of  fraud  upon  which  the  order  of  attachment  was 
procured  are  untrue. 

Ebrob  to  the  district  court  for  Bichardson  county. 
Tried  below  before  Bboady,  J. 

laham  Reavia,  A.  Schoenheity  and  E.  W.  Thomas^  for 
plaintifis  in  error,  contended :  1.  That  the  mortgage  given 
should  be  construed  as  an  assignment  in  its  legal  effect. 
Broum  v.  Webb,  20  Ohio,  389.  Bates  v.  Coey  10  Conn., 
293.  Perry  v.  Holden,  22  Pick.,  269.  Wallach  v.  Wylie, 
28  Kan.,  138.  Winstead  v.  Hulme,  82  Kan.,  672.  Jeffrey 
V.  Oreenbaum,  20  N.  W.  R.,  775.  2.  That  defendants 
could  not  be  heard  for  the  purpose  of  having  the  attach- 
ment dissolved.  Chandler  v.  Noah,  5  Mich.,  409.  Price 
V.  Reed,  20  Mich.,  72.  Mitchell  v.  Skinner,  17  Kan.,  563. 
Long  V.  Murphy,  27  Kan.,  375. 

•  JFVani  Martin,  for  defendants  in  error,  cited:  Lininger 
V.  Raymond,  12  Neb.,  25.  NeUon  v.  Oarey,  15  Neb., 
-531.    Meyer  v.  Zinger,  25  N.  W.  R,  727. 
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Beese,  J. 

These  cases  being  argued  and  submitted  together  and 
presenting  the  same  questions  will  be  disposed  of  in  the 
same  way.  The  questions  presented  by  the  brief  of  plain- 
tiffs in  error  will  be  noticed  in  the  order  in  which  they 
there  occur  therein. 

Certain  attachments  were  issued  from  the  district  court 
of  Bichardson  county  in  actions  brought  by  plaintiffs  in 
error,  which  were,  upon  motion  of  defendants  in  error,  dis- 
charged by  the  order  of  the  judge  of  the  first  judicial  dis- 
trict This  ruling  of  the  district  judge  is  assigned  as  error, 
and  is  brought  to  this  court  for  review.  The  affidavits 
upon  which  the  attachments  were  issued  allege  and 
charge,  in  substance,  that  defendants  in  error  had^assigned 
and  disposed  of  their  property  with  the  intent  to  defraud 
their  creditors,  and  that  they  were  about  to  convert  the 
remainder  of  their  property  into  money  with  the  intent  to 
defraud  their  creditors.  Defendants  in  error  moved  to 
discharge  these  orders  upon  the  ground  that  the  fiicts  stated 
in  th6  affidavits  were  insufficient  in  law  to  authorize  the 
issuance  of  the  orders,  and  that  the  &cts  stated  in  the  affi- 
davit were  untrue.  The  ruling  of  the  court  was  evidently 
based  upon  the  latter  ground.  The  facts,  as  shown  by 
the  proofs  submitted  to  the  lower  court,  were,  that  defend- 
ants in  error  were  merchantfi  in  Falls  City,  carrying  a 
stock  of  goods  of  the  value  of  from  $14,000  to  $18,000, 
and  that  they  were  indebted  to  various  persons  and  firms 
to  the  amount  of  about  $11,000.  That  certain  of  the 
creditors  who  resided  in  the  city  of  Chicago,  and  represent- 
ing about  $9,000  of  the  indebtedness,  were  pressing  de- 
fendants in  error  for  payment  or  security,  when  they 
executed  and  delivered  to  them  a  chattel  mortgage  on  their 
stock  of  goods,  and  under  which  the  mortgagees  took  pes- 
session.     The  attachments  followed. 

The  fraudulent  intent  which  it  is  claimed  existed  at  the 
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time  of  the  execution  of  the  mortgage  is  not  proved  bj  any 
direct  testimony,  but  it  is  claimed  that  the  circumstances 
surrounding  the  transaction  clearly  indicate  such  intent. 
These  circumstances  consist  in  part  in  the  facts  that  the 
goods  were  not  removed  from  the  store;  that  one  of  de- 
fendants in  error  remained  in  the  store,  apparently  in 
charge,  or  at  least  partially  so;  that  defendants  in  error 
refused  to  secure  the  debts  due  plaintifis  in  error  either  by 
turning  over  to  them  a  part  of  the  goods  or  by  the  execu- 
tion of  mortgages  subject  to  that  held  by  the  Chicago 
creditors;  and  by  the  fact  that  goods  were  purchased  of 
•plaintiff  in  error  a  short  time  before  the  execution  of  the 
mortgage,  and  that  the  property  mortgaged  exceeds  in 
value  the  amount  of  the  debts  secured. 

Upon  the  other  hand  this  intent  is  denied,  and  the 
positive  denial  under  oath  of  defendants  in  error,  as 
well  as  of  the  agent  of  the  creditors  who  procured  the 
mortgage,  the  fact  that  the  debts  secured  were  bona  fde 
debts,  that  the  property  was  put  into  the  hands  of  the 
mortgagees,  who  took  possession  and  control  of  them^ 
placing  the  agent  in  charge  as  cashier,  and  hiring  one  of 
defendants  in  error  as  clerk  at  the  agreed  wages  of  ^15 
per  week,  are  relied  upon  to  repel  any  presumption  of 
fraudulent  intent  which  might  be  relied  upon  by  plaintifis 
in  error.  These  questions  were  submitted  to  the  district, 
judge  upon  the  hearing,  and  in  view  of  the  fact  that 
the  burden  of  proof  rested  upon  plaintifis  in  error,  the  in- 
tent having  been  denied,  we  cannot  say  the  decision  was 
wrong. 

It  is  claimed  that  when  defendants  in  error  executed  the 
chattel  mortgage  to  the  creditors  named  therein,  it  was 
done  in  contemplation  of  their  insolvency,  and  with  the 
full  intention  by  them  to  make  a  final  disposition  of  all 
their  property,  quit  business,  and  dissolve  the  partnership, 
and  that  therefore  the  mortgage  was  equivalent  to  an  as- 
signment by  which  certain  creditors  were  preferred,  and 
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was  therefore  void  in  law.  Much  is  said  in  support  of  this 
dieory.  We  grant  that  were  the  l^al  effect  of  the  mort- 
gage as  claimed,  then  the  position  assumed  by  the  plaintifis 
m  error  would  be  unassailable,  for  the  assignment  law  of 
this  state— chap.  6,  Comp.  Stats.,  1885,  §  29 — specifically 
declares  that  such  assignments  shall  be  void.  But  we  can- 
not see  that  the  legal  effects  claimed  bj  plaintifis  in  error 
necessarily  follow.  It  has  been  repeatedly  held  by  this 
court,  and  is  the  settled  law  of  this  state,  until  changed  by 
legislative  enactment,  that  a  debtor  in  failing  circumstances 
has  the  right  to  prefer  bona  fde  creditors,  and  may  secure 
such  to  the  exclusion  of  others.  Ndaon  v.  Garey,  15  Neb,, 
531.  Bierbower  v.  Polk,  17  Id.,  268.  But  it  is  said  that 
the  decisions  of  this  state  were  made  before  the  present  as- 
signment law  took  effect,  or  rather,  the  events  out  of  which 
the  actions  arose  occurred  before  that  time  and  under  the 
assignment  law  of  1877.  This  is  true,  but  the  fact  remains 
that  these  holdings  did  not  depend  upon  the  assignment  law 
of  1877.  See  Bump  on  Fraudulent  Conveyances,  183,  d 
seq.  Wait  on  Fraudulent  Conveyances,  §  390,  et  aeq.  Kerr 
on  Fraud  and  Mbtake,  212.  This  rule  has  never  been 
changed  in  this  state  by  legislative  enactment,  and  we 
know  of  no  reason  why  it  should.  It  is  true  that  an  aangrin 
ment  of  property  for  the  benefit  of  creditors  must,  under 
section  29,  eiupra,  be  without  preferences.  But  where  no 
assignment  is  made  the  rule  does  not  apply.  Neither  can 
it  be  maintained  that  the  mortgage  executed  by  defendants 
in  error  is  an  assignment  as  claimed  by  plaintiffs  in  error. 
There  was  no  attempt  to  make  an  assignment.  It  was  a 
transfer  of  property  to  secure  specific  debts.  The  effect  of 
the  preference  may  be  to  delay  other  creditors,  but  if  the 
motive  is  to  secure  or  pay  the  preferred  debt,  it  being  bona 
fide,  the  transaction  is  not  fraudulent. 

Plaintiffs  in  error  also  contend  that  the  value  of  the 
mortgaged  property  being  greater  than  the  debt  secured, 
is  an  indication  of  fraud,  or  at  least  works  a  fraud  upon 
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them.  The  extent  of  the  discrepaocy  between  this  value 
and  the  aniouDt  of  the  debt  secured,  was  a  question  of  fact 
upon  which  the  judgment  of  the  lower  court  was  taken. 
The  debts  amounted  to  $9,051,  and  the  court  might  have 
found  from  the  testimony  that  the  value  of  the  goods  was 
$14,890.  If  he  did  so  find,  we  cannot  hold  that  this  would 
be  in  law  such  a  fraud  upon  the  rights  of  plaintiffs  in  error 
as  would  render  the  transfer  invalid,  if  it  became  nec- 
essary to  foreclose  the  mortgage  and  sell  the  property  at 
forced  sale,  the  residue  might  not,  and  probably  would  not, 
be  great  after  paying  the  debt  and  the  necessary  expense  of 
the  foreclosure. 

In  the  ruling  of  the  court  upon  this  part  of  the  case  we 
see  no  error. 

It  is  next  contended  that  defendants  in  error  have  no*' 
standing  in  court  which  will  permit  them  to  question  the 
attachments.  That  according  to  their  own  theory  they 
wei*e  not  in  possession  of  the  goods  at  the  time  of  the  levy 
and  are  not  entitled  to  the  possession  of  them.  This  might, 
perhaps,  be  sufliciently  answered  by  saying  that  since  plain- 
tiflfe  in  error  have  levied  upon  the  property  as  the  property 
of  defendants  in  error,  and  insist  that  it  does  belong  to  them, 
they  might  not  be  heard  now  to  say  that  plaintiffs  in  error 
have  no  such  interest  in  it  as  would  permit  them  to  defend 
against  the  attachment.  But,  however  that  may  be,  it  is 
plain  that  under  the  provisions  of  section  235,  d  seq.,  of 
the  civil  code,  the  defendant  in  an  attachment  proceeding 
may,  at  any  time  before  judgment,  move  to  discharge  an 
attachment  which  has  been  issued  against  him  and  is  levied 
upon  property  in  which  he  claims  an  interest.  While  in 
this  case  defendants  in  error  were  not  entitled  to  the  pos- 
session of  the  property  levied  on,  yet  they  clearly  had  an 
interest  in  it,  subject  to  the  mortgage,  which  they  had 
the  right  to  protect.  The  cases  cited  by  plaintiffs  in  error 
upon  this  point  are  not  in  conflict  with  this  view. 
4 
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The  order  of  the  district  court  dischaigiDg  the  attach- 
ment is  affirmed. 

Judgment  aoooedingly. 
The  other  judges  concur. 


Albert  E.  Finch,  plaintiff  in  error,  v.  The  County 
OF  York,  defendant  in  error. 

1.  Taxes:    money  loaned  by  non-besident.     Plaintiff,  a  resi- 

dent of  the  state  of  New  York,  came  to  Nebraska  in  April,  1880, 
remaining  until  July  of  that  year.  While  here  he  loaned  a 
large  sum  of  money,  taking  notes  and  mortgages  therefor.  He 
then  appointed  an  agent  in  this  state  to  take  charge  of  the  busi- 
ness, collect  the  money  as  it  matured,  and  reloan  it,  with  tall 
power  to  control  it,  reporting  to  plaintiff  from  time  to  time  as 
the  business  progressed.  In  the  year  1881,  the  property  was 
assessed  and  taxed  in  the  hands  of  his  agent.  HM,  That  it  was 
properly  taxed  in  this  state. 

2.    :    .     Where  personal  property,  such  as  notes  and 

mortgages,  belonging  to  a  non-resident  is  placed  in  the  hands 
of  an  agent  in  this  state  fpr  the  purpose  of  collecting  and  reloan- 
ing  the  money,  using  and  controlling  it  without  any  special  direc- 
tions from  his  principal,  the  maxim  that  *' movable  things  fol- 
low the  person,''  does  not  apply.  The  aitua  of  the  property,  for 
the  purposes  of  taxation,  becomes  fixed  in  this  state,  and  under 
the  provisions  of  the  revenue  law,  is  taxable  here. 

Error  to  the  district  court  for  York  county.  The  ac» 
tion  was  brought  by  plaintiff  to  recover  taxes  for  1881 
paid  by  him  under  protest.  Judgment  below  before  NoR- 
VAL,  J.,  dismissing  the  action. 

France  &  Harlan^  for  plaintiff  in  error,  cited:  Cooley 
Taxation,  14-16.  Hoyt  v.  Commissioners,  23  N.  Y.,  224. 
Lyman  v.  Fiske,  17  Pick.,  234.  Story  Confl.  Laws,  39, 
42,  46. 
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8coU  &  Gilbert^  for  defendant  in  error,  cited:  Jones  v. 
Seicard  County^  10  Neb.,  154.  Goldgart  v.  People,  106 
III.,  27.  People  v.  Gardner,  51  Barb.,  352.  WUeox  v. 
ElliSy  14  Kan.,  601.     People  v.  Trustees,  48  N.  Y.,  390. 

Reese,  J. 

For  the  purpose  of  this  decision  it  may  be  conceded 
that  the  plaintiff  in  error  was  a  citizen  of  the  state  of  New 
York  until  the  4th  day  of  July,  1881.  In  the  month  of 
April,  1880,  he  came  into  the  county  of  York,  in  this 
slate,  remaining  until  July  of  the  same  year.  When  he 
came  to  York  county  he  brought  with  him  a  large  sum  of 
money,  and  while  there  loaned  it  to  citizens  of  York 
county,  taking  notes  and  mortgages  therefor  to  secure  the 
payment  of  the  same.  In  the  month  of  May  he  returned 
to  New  York,  but  left  his  notes  and  mortgages,  and  all 
his  interests  connected  with  the  money  brought  by  him  to 
this  state,  in  the  hands  of  agents  in  York,  giving  them  au- 
thority to  collect  in  the  money  as  it  became  due,  and  to 
reloan  it  on  mortgage  security,  and,  as  stated  in  the  stipu- 
lation of  facts  on  which  the  case  was  tried  in  the  district 
court,  '4n  fact  transact  for  him  a  regular  loan  business, 
and  report  from  time  to  time^'  to  the  plaintiff.  In  the 
month  of  July,  1881,  he  determined  to  make  York  county 
his  future  home,  and  did  so.  Neither  the  money,  notes, 
or  mortgages  were  at  any  time  withdrawn  from  York 
county.  The  notes  and  mortgages  in  the  sum  of  ^3,700.00 
were  assessed  by  the  assessor  of  York  precinct  in  the  year 
1881.  The  same  property  was  assessed  and  taxed  in  the 
state  of  New  York  for  the  same  year,  and  the  taxes  paid 
by  him.  The  question  here  presented  is,  was  the  property 
taxable  in  York  county? 

The  power  of  the  state  to  tax  all  property  within  its 
own  limits  must  be  conceded.  For  the  purposes  of  tax- 
ation and  the  collection  of  revenue  the  state  possesses  all 
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the  attributes  of  sovereignty,  and  its  power  to  ta'x  property 
within  its  borders  is  ample  and  unlimited.  But  that  power 
is  limited  to  the  persons  and  property  within  its  jurisdic- 
tion. Ordinarily  the  situs  of  moneys  and  credits  follow 
the  domicile  of  the  owner,  and  if  he  lives  in  one  state, 
and  has  money  owing  to  him  from  citizens  or  residents  of 
another  state,  the  state  of  his  residence,  ofaly,  has  the 
power  to  tax  such  credits.  And  it  has  been  held  that 
where  the  credits  were  represented  by  notes  and  mortgages, 
and  such  notes  and  mortgages  were  not  in  his  immediate 
possession,  but  were  deposited  in  the  state  where  the  debtor 
resided  for  payment  or  collection,  yet  they  were  not  taxable 
there  for  the  reason  that  the  notes  and  mortgages  are  not 
the  debt  itself,  but  the  evidence  of  it,  and  the  debt  followed 
the  owner.  People  v,  Eastman,  25  Cal.,  603.  Appeal 
Tax  Ct  V.  Patterson,  50  Md.,  368.  Latrobe  v.  Baltimore, 
19  Md.,  13.  The  tax  is  not  on  the  money,  the  land  on 
which  the  security  is  taken,  nor  upon  the  paper  upon 
which  the  promise  and  security  are  written,  but  upon  the 
<:hose  in  action,  or  right  to  collect  the  debt.  State  v  Earl, 
1  Nev.,  394.  Desty  on  Taxation,  330.  Cooley  on  Tax- 
ation, 43. 

But  the  power  of  the  legislature  to  separate,  for  pur- 
poses of  taxation,  the  sUv^  of  personal  property,  whether 
of  a  tangible  nature,  or  in  the  form  of  choses  in  action, 
from  the  domicile  of  the  owner  is  unquestioned,  and  if  such 
property,  in  any  form,  is  within  its  jurisdiction  it  may 
tax  it.  Swallow  v.  Thomas,  1 5  £an.,  68.  Tappan  v.  Bank, 
19  Wall.,  490.     Ghiffiih  v.  Carter,  8  Kan.,  665. 

Our  attention  is  directed  to  section  one  of  article  nine  of 
the  constitution  of  this  state,  entitled  "  Revenue  and  Fi- 
nance,^' with  the  suggestion  that  the  section  in  itself  does 
not  provide  for  taxing  the  money  or  credits  of  non-resi- 
clents,  and  that  a  fair  construction  would  limit  the  power  of 
the  legislature  to  the  taxation  only  of  citizens  of  the  state, 
and  especially  the  money,  mortgages,  and  notes  of  residents 
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odIj.  The  essential  elements  of  this  provisioD  are  that  the 
I^islature  shall  provide  such  revenue  as  may  be  needful  by 
levying  a  tax  by  valuation^  so  that  every  person  shall  pay 
a  tax  in  proportion  to  the  value  of  his  property.  As  we 
read  it,  no  words  of  limitation,  so  far  as  residence  is  con- 
cerned, can  be  found ;  and  as  the  constitution  is  generally 
understood  to  be  a  limitation  of  the  powers  of  the  l^s- 
lature  and  the  people,  and  not  a  grant,  we  conclude  the 
powers  of  the  legislature  upon  this  questionareuntramraeled. 
We  then  look  to  the  statute.  Section  one  of  chapter  77  of 
the  Compiled  Statutes  of  1885,  being  the  chapter  on  rev- 
enue, is  as  follows:  ^'The  property  named  in  this  section 
shall  be  assessed  and  taxed,  except  so  much  thereof  as  may 
be  in  this  chapter  exempted.  First  All  real  and  personal 
property  in  this  state.  Second.  AH  moneys,  credits,  bonds, 
or  stocks,  and  other  investments,  the  shares  of  stock  of  in- 
corporated companies  and  associations,  and  all  other  per- 
sonal property,  including  property  in  frarmtu  to  or  from 
this  state,  used,  held,  owned,  or  controlled  by  persons  re- 
siding in  this  state.  Third,  The  shares  of  capital  stock  of 
banks  and  banking  companies  doing  business  in  this  state. 
Fourth.  The  capital  stock  of  companies  and  associations 
incorporated  under  the  laws  of  this  state.'' 

Referring  to  the  first  clause  of  the  above  enumeration 
we  find  the  language  broad  and  comprehensive.  All  real 
and  personal  property  in  this  state  (exemptions  excluded). 
If  personal  property  is  in  the  state,  that  is,  has  its  situs 
here,  so  as  to  come  under  the  jurisdiction  of  the  state,  it 
"^' shall  be  assessed  and  taxed."  Unless  this  provision  is 
limited  by  what  follows  in  the  second  clause  it  would  seem 
that  our  inquiry  in  that  behalf  might  go  no  further.  But 
does  the  second  clause  place  a  limitation  on  the  first  so  far 
as  moneys,  credits,  etc.,  are  concerned,  limiting  it  to  per- 
sons '' residing  in  this  state?''  We  think  it  does  to  the 
extent  that  such  property  must  be  either  '^used,  held, 
owned  J  or  controlled"  by  residents.   It  may  be  either.   But 
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Eeese^  J. 

These  cases  being  argued  and  submitted  together  and 
presenting  the  same  questions  will  be  disposed  of  in  the 
same  way.  The  questions  presented  by  the  brief  of  plain- 
tiffs in  error  will  be  noticed  in  the  order  in  which  they 
4;here  occur  therein. 

Certain  attachments  were  issued  from  the  district  court 
of  Richardson  county  in  actions  brought  by  plaintiffs  in 
error,  which  were,  upon  motion  of  defendants  in  error,  dis- 
charged by  the  order  of  the  judge  of  the  first  judicial  dis- 
trict This  ruling  of  the  district  judge  is  assigned  as  error, 
and  is  brought  to  this  court  for  review.  The  affidavits 
upon  which  the  attachments  were  issued  allege  and 
charge,  in  substance,  that  defendants  in  error  had*assigned 
and  disposed  of  their  property  with  the  intent  to  defraud 
their  creditors,  and  that  they  were  about  to  convert  the 
remainder  of  their  property  into  money  with  the  intent  to 
defraud  their  creditors.  Defendants  in  error  moved  to 
discharge  these  orders  upon  the  ground  that  the  facts  stated 
in  th6  affidavits  were  insufficient  in  law  to  authorize  the 
issuance  of  the  orders,  and  that  the  facts  stated  in  the  affi- 
davit were  untrue.  The  ruling  of  the  court  was  evidently 
based  upon  the  latter  ground.  The  facts,  as  shown  by 
the  proofs  submitted  to  the  lower  court,  were,  that  defend- 
ants in  error  were  merchants  in  Falls  City,  carrying  a 
stock  of  goods  of  the  value  of  from  $14,000  to  $18,000, 
and  that  they  were  indebted  to  various  persons  and  firms 
to  the  amount  of  about  $11,000.  That  certain  of  the 
creditors  who  resided  in  the  city  of  Chicago,  and  represent- 
ing about  $9,000  of  the  indebtedness,  were  pressing  de- 
fendants in  error  for  payment  or  security,  when  they 
executed  and  delivered  to  them  a  chattel  mortgage  on  their 
stock  of  goods,  and  under  which  the  mortgagees  took  pos- 
session.    The  attachments  followed. 

The  fraudulent  intent  which  it  is  claimed  existed  at  the 
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time  of  the  execution  of  the  mortgage  is  not  proved  by  any 
direct  testimony,  but  it  is  claimed  that  the  circumstances 
surrounding  the  transaction  clearly  indicate  such  intent 
These  circumstances  consist  in  part  in  the  facts  that  the 
goods  were  not  removed  from  the  store;  that  one  of  de- 
fendants in  error  remained  in  the  store,  apparently  in 
charge,  or  at  least  partially  so ;  that  defendants  in  error 
refused  to  secure  the  debts  due  plaintifis  in  error  either  by 
turning  over  to  them  a  part  of  the  goods  or  by  the  execu- 
tion of  mortgages  subject  to  that  held  by  the  Chicago 
creditors;  and  by  the  fact  that  goods  were  purchased  of 
•plaintiff  in  error  a  short  time  before  the  execution  of  the 
mortgage,  and  that  the  property  mortgaged  exceeds  in 
value  the  amount  of  the  debts  secured. 

Upon  the  other  hand  this  intent  is  denied,  and  the 
positive  denial  under  oath  of  defendants  in  error,  as 
well  as  of  the  agent  of  the  creditor^  who  procured  the 
mortgage,  the  fact  that  the  debts  secured  were  bona  fide 
debts,  that  tHe  property  was  put  into  the  hands  of  the 
mortgagees,  who  took  possession  and  control  of  them, 
placing  the  agent  in  charge  as  cashier,  and  hiring  one  of 
defendants  in  error  as  clerk  at  the  agreed  wages  of  $15 
per  week,  are  relied  upon  to  repel  any  presumption  of 
fraudulent  intent  which  might  be  relied  upon  by  plainti£& 
in  error.  These  questions  were  submitted  to  the  district, 
judge  upon  the  hearing,  and  in  view  of  the  &ct  that 
the  burden  of  proof  rested  upon  plaintiffs  in  error,  the  in- 
tent having  been  denied,  we  cannot  say  the  decision  was 
wrong. 

It  is  claimed  that  when  defendants  in  error  executed  the 
chattel  mortgage  to  the  creditors  named  therein,  it  was 
done  in  contemplation  of  their  insolvency,  and  with  the 
full  intention  by  them  to  make  a  final  disposition  of  all 
their  property,  quit  business,  and  dissolve  the  partnership, 
and  that  therefore  the  mortgage  was  equivalent  to  an  as- 
signment by  which  certain  creditors  were  preferred,  and 
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of  judicial  authority  seems  to  be^  that  for  the  purposes  of 
taxation  the  maxim  does  not  fully  apply,  even  where  the 
jHX)perty  is  intangible/' 

The  Supervisors  v.  Davenport^  40  Ills.,  197,  was  a  case 
similar  to  the  one  at  bar  in  many  respects.  Defendant 
had  a  temporary  residence  at  Pekin,  Illinois,  and  transacted 
business  for  his  father,  Ira  Davenport,  Charles  Davenport, 
and  Martin  Adsit,  residents  of  New  York,  as  their  agent, 
loaning  money,  etc.  The  statute  of  that  state  (Illinois)  pro- 
vided that  "  all  property,  real  or  personal,  in  this  state,  all- 
moneys,  credits,  investments  in  bonds,  of  persons  residing  in 
this  state,  or  used  or  controlled  by  persons  residing  in  this 
state,  shall  be  entered  on  the  list  of  taxable  property,'' 
etc.  The  property,  not  only  of  defendant,  but  of  Ira 
Davenport,  Charles  Davenport,  and  Martin  Adsit,  was 
held  taxable  in  Illinois,  the  court  saying  that,  according 
to  the  holding  in  Hoyt  v,  OommissionerSy  23  N:  Y.,  224, 
the  property  was  not  taxable  in  New  York. 

The  loading  case  upon  this  question  is  CaUin  o.  HuUf  21 
Vt.,  152.  Hammond  resided  in  New  York,  and  inherited 
from  his  father — a  resident  of  Vermont — certain  property, 
consisting  of  debts  due  from  solvent  debtors  in  Vermont, 
evidenced  by  promissory  notes.  He  appointed  the  plain- 
tiff (Catlin),  a  resident  of  Vermont,  his  agent  to  control 
and  manage  the  property  and  collect  and  reloan  from  time 
to  time  as  he  should  think  proper,  and  allowed  the  plain- 
tiff a  specific  salary  for  so  doing.  It  was  held  that  the 
property  was  properly  listed  to  the  plaintiff  as  "  agent "  of 
Hammond,  and  that  it  was  taxable  in  Vermont.  See  also 
Bedmond  v.  CcmimissionerSy  ete,f  87  North  Carolina,  122, 
in  which  it  was  held  that  personal  property  of  a  non- 
resident (notes  secured  by  mortgages  on  land)  held  by  his 
agent  in  the  state  was  subject  to  tax  there,  and  that  in  such 
case  the  actual  sitiia  and  control  of  the  property  was  there, 
though  the  owner  resided  in  another  state.  Also  The  City 
of  Albany  v,  Meekin^  3  Ind.,  481.  Foreman  v.  Byrnes, 
68  Ind.,  247.  • 
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The  ruling  in  Hoyt  v,  Cammiaaionera  of  Taxes,  supra, 
is  peculiarly  applicable  to  this  case,  because  the  statute 
upon  which  it  is  founded  is  very  similar  to  the  law  of  this 
state,  and  for  the  further  reason  that  it  is  declarative  of  the 
law  of  the  state  of  New  York,  where  plaintiff  paid  taxes 
upon  the  property  listed  to  him  here;  and  by  that  decision, 
which  was  against  the  power  of  the  state  to  tax  one  of  its 
citizens  upon  capital  invested  in  another  state,  it  is  clearly 
established  that  the  payment  was  a  voluntary  one,  and  for 
which  the  state  of  New  York  had  no  claim.  See  also  Peo- 
ple V.  Gardner,  51  Barb.,  362.  Battle  v.  Mobile,  9  Ala., 
234. 

By  the  foregoing  it  will  be  seen  that  a  distinction  must 
be  maintained  between  cases  of  the  kind  at  bar  and  that 
class  of  cases  where  the  property  taxed  is  not  in  the  hands 
of  an  agent,  and  has  no  situs  apart  from  the  residence  of 
the  owner.  Thus  in  Hunter  v  Supervisors,  33  Iowa,  376, 
it  was  held  that  a  resident  of  that  state  who  had  deposited 
for  safe  keeping  in  Illinois  promissory  notes  which  he  had 
never  brought  with  him.  to  lowa^  was  subject  to  taxation 
in  Iowa,  but  the  court  held  that  a  different  rule  would  pre- 
vail if  he  had  conferred  authority  upon  some  one  as  his 
agent  to  loan,  manage,  receive,  and  collect  the  same  for 
him,  citing  2  he  People  v.  Gardner,  supra. 

We  therefore  hold  that  the  property  was  rightfully  as- 
sessed and  taxed  in  this  state,  and  that  the  taxes  cannot  be 
recovered  back. 

The  decision  of  the  district  court  is  afSrmed. 

Judgment  affibhed. 
The  other  judges  concur. 
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Itf     581 

^  ja?  George  A.  Ballard,    appellee,  v.    Prentiss   D. 
'  IS   Si  Cheney,  appellant. 

1.  Practice  in  Supreme  Court :  pbinted  abstbagt  of  bio- 
OBD.  The  act  of  1885  reqairing  abstracts  of  causes  in  the  sa- 
preme  eotirt  to  be  made,  requires  such  abstract  t<f  be  so  made  as 
to  set  forth  so  much  of  the  case  *'  as  is  Decessary  to  a  ftiU  nnder- 
standing  of  all  questions  presented  to  the  coart  for  decision,'' 
and  so  far  as  the  ezamiDation  of  the  case  by  the  court  is  con- 
cerned is  to  take  the  place  of  the  transcript  and  bill  of  excep- 
tions. The  court  does  not  look  beyond  the  abstract.  All  parts 
of  the  cause  omitted  therefrom  are  treated  as  not  in  the  case. 

d.  Specific  Performance.  In  1879  certain  real  estate  was  sold 
on  time,  the  notes  for  the  installments  of  the  purchase  price 
giTen  by  ^he  purchaser  were  made  payable  at  a  particular  bank. 
The  contract  declared  time  to  be  an  essential  element,  and  on 
the  failure  of  the  purchaser  to  perform,  a  forfeiture  should  ensue. 
One  of  the  requirements  of  the  contract  was  that  the  purchaser 
should  not  allow  the  land  to  be  sold  for  taxes.  The  notes  for 
the  installment  due  in  October,  1882,  were  neyer  sent  to  or  left 
at  the  bank  where  payment  was  to  be  made.  The  yendor  was 
a  non-resident  of  the  state.  The  mosey  to  pay  the  installment 
was  not  left  at  the  place  of  payment  until  in  March,  1883.  On 
the  8th  day  of  October,  1882,  the  vendor  purchased  the  land  at 
tax  sale,  but  redemption  was  soon  after  made  by  the  purchaser. 
The  notes  due  in  1883  were  never  sent  to  or  left  with  the  bank 
at  which  payment  was  to  be  made,  but  the  money  was  left  theie 
for  their  payment  before  their  maturity.  On  the  16th  day  of 
June,  1884,  the  vendor  never  having  sent  any  of  the  notes  to  the 
place  of  payment,  and  having  declined  to  receive  the  money 
left  there  for  him,  and  after  valuable  improvements  had  been 
made  on  the  land,  offered  to  return  the  unpaid  notes,  and  de- 
clared the  contract  forfeited.  HM^  That  the  purchaser  was  not 
in  de&ult  and  was  entitled  to  the  performance  of  the  contract 

3.  Payment:  place  of  patmknt.  When  a  bank  is  designated 
as  the  place  at  which  a  purchase-money  note  is  to  be  paid,  the 
maker  is  not  in  default  in  not  paying  the  same  until  the  note  ia 
received  at  the  bank.    BobiMon  v,  Chenepf  17  Neb.,  673. 

Appeal  from  Johnson  county,  district  court.     Heard 
below  before  Broady,  J. 
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i.  W,  Colby  and  Everest  &  Waggener,  for  appellant. 
T.  Appelget  &  Sony  for  appellee. 
KeesE;  J. 

This  cause  is  submitted  upon  an  imperfect  abstract  of 
the  record.  In  many  respects  it  is  simply  a  brief  digest 
or  index  of  the  transcript  and  bill  of  exceptions.  The  ap- 
pellee, following  the  course  of  the  appellant,  makes  his 
principal  references  to  the  record,  ignoring  in  many  essen- 
tial parts  of  the  case  the  abstract. 

Counsel  on  both  sides  seem  to  have  lost  sight  of  the  pur- 
pose of  the  law  requiring  abstracts,  and  depend  upon  the 
court  to  spend  the  time  which  is  not  at  its  disposal  in  read- 
ing the  whole  record  of  the  case.  The  object  of  the  legis- 
lature in  passing  the  law  of  1886  (Laws  1885,  Ch.  96, 
§  686,  Gvil  Code),  as  plainly  expressed  in  the  act,  was 
to  require  the  abstract;  to  set  forth  so  much  of  the  record 
''as  is  necessary  to  a  full  understanding  of  all  questions 
presented  to  the  court  for  decision,'^  in  order  that  the  ques* 
tions  might  be  so  presented  as  to  enable  the  court  to  pass 
intelligently  upon  such  as  demand  attention,  and  yet  not 
be  required  to  devote  its  time  in  reading  or  examining  the 
voluminous  records  made  in  the  trial  of  the  cause,  thus  en- 
abling the  court  to  dispose  of  the  large  and  rapidly  increas- 
ing business  demanding  attention.  It  is  not  contemplated 
that  the  transcripts  or  bills  of  exceptions  shall  be  looked 
into  for  any  purpose,  except  in  cases  where  conflicting  ab- 
stracts are  presented,  in  which  event  the  transcript  aivl  bill 
of  exceptions  will  be  examined  only  so  far  as  n  ay  be  re 
quired  to  settle  disputed  questions  thereon,  and  ai»certain 
to  whom  the  additional  costs  shall  be  taxed.  In  all  cases 
when  the  parties  can  agree  upon  an  abstract  as  fairly  pre- 
senting the  case  no  trauscript  or  bill  of  exceptions  is  neces- 
sary, and  much  of  the  expense  of  the  preparation  of  causes 
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for  review  may  be  obviated.  The  act  above  referred  to, 
and  which  may  be  found  at  page  875  of  the  session  laws 
of  1886,  conferred  upon  the  court  the  authority  to  prescribe 
and  publish  such  rules  of  practice  and  forms  as  may  be 
necessary  to  carry  out  the  provisions  of  the  law.  This 
duty  has  been  performed,  and  the  rules  and  forms  have 
been  published  and  are  also  embodied  in  the  bar  docket  of 
the  present  term  of  court.  Especial  attention  is  called  to 
rules  eight  to  fifteen  inclusive.  By  an  observance  of  the 
statute  and  these  rules  of  court  all  confusion  and  uncer- 
tainty in  the  presentation  of  causes  may  be  avoided,  and 
the  rights  of  litigants  protected. 

These  observations  are  not  made  for  the  purpose  of  re- 
flecting in  any  manner  upon  the  able  counsel  presenting 
this  case,  for  we  find  that  the  bar  throughout  the  state  have, 
in  many  instances,  fallen  into  the  same  erroneous  opinions 
concerning  the  object  of  the  law,  but  for  the  purpose  of 
calling  the  attention  of  attorneys  to  the  requirements  of  the 
law  upon  this  subject. 

The  action  in  this  case  is  one  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate,  and  is  in  almost  all 
respects  similar  to  liobinaon  v,  Cheney,  17  Keb,  673.  .In 
that  case  the  plaintiff',  Kobinson,  prior  to  his  purchase,  held 
under  a  lease.  Such  does  not  appear  to  have  been  the  case 
here.  The  contracts  of  sale  are  substantially  the  same,  and 
what  is  said  in  that  case  in  the  opinion  written  by  the 
present  chief  justice,  Maxwell,  in  reference  to  the  coubtruc- 
tion  of  that  contract  need  not  be  repeated  here,  as  we  fully 
approve  all  that  is  there  said  upon  that  branch  of  the  case. 
The  contract,  therefore,  was  a  contract  of  sale  and  not  of 


It  is  insisted  that  since  the  time  in  which  the  several 
installments  of  the  purchase  money  was  to  be  paid  was 
made  the  essence  of  the  contract,  and  that  by  its  terms  an 
installment  of  about  $74.00,  due  the  22d  day  of  October, 
1882,  was  not  paid  nor  offered  until  in  March,  1883,  and 
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the  allowance  of  the  land  to  be  sold  for  taxes  in  1882  was 
gross  negligence  on  the  part  of  plaintiff^  and  that  he  there- 
by forfeited  all  rights  under  the  contract.  As  in  Robinson 
V.  Cheney,  supra^  the  notes  for  the  unpaid  part  of  the  pur- 
chase price  were  all  made  payable  at  the  office  of  Russell 
&  Holmes,  at  Tecumseh.  And,  as  in  that  case,  they  were 
not  sent  there  for  payment  to  be  made.  It  follows,  there- 
fore, that,  as  held  in  that  case  (p.  680),  ^*  until  the  notes 
were  sent  to  Russell  &  Holmes  the  plaintiff  was  not  re- 
quired to  pay  the  same,  and  the  failure  to  so  send  them  is 
a  waiver  of  the  condition.^'  There  was  then  no  default  in* 
the  payment  of  the  installment  spoken  of  which  would  work 
a  forfeiture  of  the  contract.  Subsequent  installments  were 
left  at  the  office  of  Russell  &  Holmes  before  they  became 
due.  As  to  the  payment  of  the  taxes,  the  abstract  leaves 
us  in  some  doubt  as  to  when  they  were  paid.  Plaintiff 
testified  that  he  paid  the  taxes  on  the  land  for  the  years 
1880,  1882,  and  1883,  and  produced  the  receipts  therefor; 
also  a  certificate  of  redemption  for  1881.  Defendant  testi- 
fied that  he  bought  the  land  for  the  tax  of  1 881 ,  for  J  i  2.58. 
It  may  therefore  be  presumed  that  the  certificate  of  redemp- 
tion referred  to  in  the  testimony  of  plaintiff  for  the  taxes  of 
1881  was  the  redemption  from  the  purchase  of  defendant. 
This  purchase  was  made  on  the  8th  day  of  November,  1882, 
by  defendant.  As  the  sale  of  real  estate  for  delinquent 
taxes  b^an  by  law  on  the  first  Monday  of  that  month, 
it  must  be  that  defendant  purchased  the  land  at  the  first 
opportunity  offered.  It  cannot  be  supposed  that  at  that 
time  he  considered  the  contract  forfeited  and  the  land  his, 
or  he  would  not  have  purchased  it  for  taxes.  Neither  can 
we  suppose  that  he  presumed  he  could  thus,  by  an  act  of 
his  own,  work  a  forfeiture  of  the  rights  of  plaintiff.  It  is 
true  that  at  tUat  time  the  installment  due  October  22d,  1882, 
had  not  been  paid,  but  it  is  equally  true  that  he  had  waived 
any  right  to  take  advantage  of  this  omission  by  failing  to 
have  the  notes  at  the  place  of  payment.     It  is  somewhat 
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Strange  that  he  should  have  the  notes  drawn  payable  at  the 
office  of  BrUssell  &  Holmes,  and  then  fail  to  send  any  of 
them  there  for  payment.  Being  a  non-resident  of  the  state 
it  would  seem  quite  reasonable  tJiat  a  place  of  payment 
should  be  designated  in  the  notes,  but  quite  unreasonabJe 
that  the  notes  should  not  be  at  the  place  of  payment  if  it 
was  his  purpose  to  insist  upon  a  strict  compliance  with  his 
contract,  unless  his  design  was  to  induce  plaintiff  to  believe 
the  condition  was  waived,  and  thereby  induce  him  to  fail 
in  some  requirement  of  the  contract,  in  order  that  the  for- 
feiture might  be  declared,  and  the  property,  with  the  im- 
provements of  the  value  of  $450.00  and  the  purchase  money 
already  paid,  wrested  from  the  plaintiff.  This  latter  sup- 
position cannot  be  adopted  for  the  reason  that  such  a  course 
would  be  so  essentially  dishonest  as  to  repel  the  idea.  Fur- 
thermore it  is  shown  that  the  notes  for  the  remainder  of 
the  purchase  price  were  not  returned  to  plaintiff  until  the 
16th  day  of  June,  1884,  long  after  the  fourth  installment 
was  due  and  the  money  deposited  with  Russell  &  Holmes 
to  pay  it,  and  eighteen  months,  perhaps,  after  the  redemp- 
tion from  the  tax  sale,  ai\d  of  all  of  which  'the  defendant 
had,  or  might  have  had  if  he  so  desired,  full  notice.  It 
may  also  be  said  that  at  the  time  the  defendant  sought  to 
rescind  the  contract  plaintiff  was  not  in  default  in  any  par- 
ticular. His  previous  failures,  brought  about  perhaps  by 
the  failure  of  defendant  to  comply  with  the  implied  con- 
tract upon  his  part,  had  all  been  corrected  by  full  payments. 
Again,  it  is  shown  that  during  the  time  intervening  between 
the  maturity  of  the  notes  in  October,  1882,  and  the  16th 
day  of  June,  1884,  the  improvements  spoken  of  were  being 
made  upon  the  land,  and  of  which  defendant  doubtless  had 
knowledge,  and  which,  by  his  silence,  were  encouraged,  and 
which  would  naturally  tend  to  make  plaintiff  rely  upon 
the  security  of  his  investment. 

It  is  clear  that  by  the  conduct  of  defendant  he  waived 
the  strict  compliance  with  the  conditions  of  the  contract  as 
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now  contended  for^  and  that  the  question  of  the  forfeiture 
by  plaintiff  of  the  contract,  hy  any  failure  on  his  part  to 
comply  with  its  terms,  does  not  arise,  and  that  the  decree 
of  the  district  court  is  correct.     It  is  affirmed. 

Decbee  affibmed. 
The  other  judges  concur. 


Herman  Ahlman,  plaintiff  in  error,  v.  Meyer  & 
Schurman,  defendants  in  error. 

1.  Beplevin :  non-suit  impbopeb.  In  an  action  of  replevin  the 
trial  oonrt  should  in  no  case  grant  a  non-snit,  but  in  case  of  the 
plaintifb  failing  to  prove  his  canse  of  action  the  oonrt  should 
retain  the  canse  for  the  purpose  of  taking  the  proper  proofis  and 
rendering  the  appropriate  judgment. 

3.  Instructions  to  the  jury  ezaminedi  and  Edd^  Rightly  given  and 
refused. 

Error  to  the  district  court  qf  Pierce  county.  Tried  be- 
low before  Tiffany,  J. 

Brome  &  Durland,  for  plaintiff  in  error. 

W.  L.  Henderaouj  Fred.  J.  FoXj  and  E.  F.  Orayy  for 
defendants  in  error. 

Cobb,  J. 

It  appears  that  on  the  11th  day  of  June,  1883,  one 
Henry  Poggessee  was  engaged  in  mercantile  business  at 
Plainview,  Pierce  county,  and  was  indebted  to  sundry  per- 
sons and  firms.  Among  them,  and  doubtless  his  largest 
creditor,  was  the  firm  of  Meyer  &  Schurman,  the  defend- 
ants in  error.  On  that  day  the  said  Poggensee  executed 
and  delivered  to  Meyer  &  Schurman  a  chattel  mortgage. 
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in  and  by  which  he  granted  to  them  his  entire  stock  of 
merchandise  to  secure  his  indebteness  to  them,  amounting 
to  seven  hundred  and  forty-eight  dollars  and  seventy-five 
cents.  The  mortgage  is  in  the  usual  form,  and  authorizes 
the  mortgagees  in  case  the  note  therein  described  as  falling 
due  June  llth^  1883,  is  not  paid  at  maturity  or  in  case  of 
the  mortgagor  attempting  to  dispose  of  or  remove  any  of 
said  goods  from  the  county  of  Pierce,  or  if  at  any  time  the 
said  mortgagees  should  feel  unsafe  or  insecure,  then  and 
in  that  case  to  take  immediate  possession  of  ^id  goods  and 
chattels  and  'sell  the  same,  etc.  It  also  appears  that  on 
the  same  day  the  mortgagees  caused  the  said  mortgage  to 
be  recorded,  and  applied  to  the  mortgagor  and  demanded 
and  took  possession  of  the  said  goods  and  proceeded  to  in- 
voice them.  It  further  appears  that  on  the  26th  day  of 
the  same  month  the  defendant  in  error,  who  was  sheriff  of 
Pierce  county,  seized  and  took  the  said  goods  from  the 
possession  of  the  mortgagees  by  virtue  of  an  order  of  at- 
tachment tlien  in  his  hands  against  the  property  of  Henry 
Poggensee  and  in  favor  of  Jandt  &  Tomkins. 

The  said  Meyer  &  Schurman  then  brought  their  action 
in  replevin  in  the  district  court  of  Pierce  county  against 
the  said  sheriff  and  replevied  the  said  goods.  The  said 
sheriff  defendant  appeared  and  plead  to  said  action,  a 
trial  was  had  to  a  jury,  which  found  a  verdict  for  the 
plaintiffs  for  the  possession  of  the  goods,  and  damages  to. 
the  amount  of  ten  dollars.  A  motion  for  a  new  trial  being 
overruled  and  judgment  rendered  for  the  plaintiffs,  defend- 
ant  brings  the  cause  to  this  court  on  error. 

Plaintiff  in  error  assigns  for  error  the  overruling  by  the 
court  of  the  motion  of  the  defendant  for  a  non-suit;  the 
giving  of  paragraphs  Nos.  6,  6,  and  7  of  instructions  given 
by  the  court  on  its  own  motion ;  the  giving  of  paragraph 
No.  1  of  instructions  given  by  the  court  at  the  request  of 
the  plaintiffs;  and  the  refusal  to  give  paragraph  No.  1  of 
the  instructions  prayed  by  the  defendant 
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As  to  the  first  pointy  in  ao  action  of  replevin  both  par- 
ties are  said  to  be  actors  and  equally  interested  in  the 
coart's  maintaining  jurisdiction  of  the  case  and  disposing  of 
it  on  its  merits.  I  know  of  no  case  which  would  justify  a 
court  in  granting  a  non-suit  in  an  action  of  replevin. 

The  instructions,  the  giving  of  which  is  assigned  as 
error,  are  as  follows : 

*'5.  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  at  the  time  of  the  levy  of  the  attachment  the 
plaintiffs  were  in  possession  of  the  property  by  virtue  of 
the  moctgage  in  evidence,  that  would  be  prima  fade  evi- 
dence of  ownership,  and  would  entitle  them  to  a  verdict 
unless  the  defendant  has  shown  by  a  preponderance  of 
evidence  that  the  mortgage  was  fraudulent  and  void. 

"6.  The  real  question  for  you  to  determine  is,  whether 
or  not  the  mortgage  was  made  in  fraud,  if  it  was  then  your 
verdict  should  be  for  the  defendant.  If  not,  you  should 
find  for  the  plaintiff.  And  this  is  a  question  of  fact  for 
you  to  decide  from  the  evidence,  consisting  of  all  the  facts 
and  circumstances  shown  to  have  surrounded  the  parties  at 
the  time  of  the  making  of  the  mortgage  and  the  taking 
possession  thereunder. 

"  7.  You  are  instructed  that  a  chattel  mortgage  contain- 
ing a  condition  that  the  mortgagor  shall  remain  in  posses- 
sion thereof  and  continue  to  sell  the  same  in  the  ordinary 
course  of  business  is  void  as  to  other  purchasers  in  good 
faith  and  subsequent  creditors  of  the  mortgagor.  But 
when  the  mortgage  contains  no  such  conditions  the  pre- 
sumption of  good  faith  attaches  when  the  mortgagee  is  in 
possession,  and  the  burden  of  proving  fraud  is  upon  him 
who  alleges  it." 

"1.  (Given  at  the  request  of  plaintiffs).  The  court 
instructs  the  jury  that  in  this  case  the  burden  of  proving 
property,  so  far  as  the  right  of  property  is  concerned,  is 
upon  the  plaintiff,  and  if  possession  of  the  property  has 
been  shown  by  the  evidence  to  have  been  with  the  plain- 
5 
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tiffs  at  the  time  it  is  alleged  to  have  been  levied  apon  by 
the  defendant,  then  such  possession  ia  prima  fade  of  title 
to  the  said  plainti&. 

"  2.  The  court  further  instructs  the  jury  that  fraud  is 
never  presumed,  but  must  be  clearly  proven  to  entitle  a 
party  to  relief  on  the  ground  that  it  has  been  fraudulent, 
and  the  presumption  of  law  is,  that  business  transactions  of 
every  man  are  done  in  good  faith,  and  for  an  honest  pur- 
pose, and  any  one  who  alleges  that  such  acts  are  done  in  bad 
faith  or  for  a  dishonest  purpose  takes  upon  himself  the 
burden  of  showing  by  specific  acts  and  circumstances, 
tending  to  prove  fraud,  that  such  acts  were  done  in  bad 
faith." 

The  following  instruction  was  prayed  by  the  defendant, 
but  refused  by  the  court : 

*'  If  you  find  from  the  evidence  that  the  chattel  mort- 
gage given  Meyer  &  Schurman  by  Henry  Poggensee,  and 
introduced  in  evidence  in  this  case,  was  given  with  the  un- 
derstanding that  Poggensee  was  to  remain  in  possession  of 
the  goods  in  controversy,  and  continue  to  sell  the  same  in 
the  usual  course  of  trade,  then,  under  the  law,  said  mort- 
gage was  void,  and  conveyed  no  title  to  plaintiff,  and  your 
verdict  will  be  for  the  defendant/^ 

The  chattel  mortgage  having  been  placed  in  evidence, 
shows  for  itself.  It  is  in  the  usual  and  approved  form 
and  contains  no  provision  for  the  mortgagor  going  on  and 
selling  the  mortgaged  property  in  the  course  of  trade,  or 
otherwise,  but  on  the  contrary  contains  a  stipulation  against 
the  disposal  of  the  whole  or  any  part  thereof.  From  the 
deposition  of  Mr.  Poggensee  it  appears  that  he  "gave  the 
mortgage  upon  the  agreement  that  they,'^  Meyer  &  Schur- 
man, would  not  bother  him  or  trouble  him,  but  to  allow 
him  to  sell  right  along,  and  pay  up  as  fast  as  he  could. 
But  that  as  soon  as  they  got  the  mortgage,  and  got  it  re- 
corded, they  demanded  possession  of  the  goods;  that  after 
some  hesitation  and  objection  on  his  part,  he  gave  them  up. 
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This  deposition  of  Henry  Poggensee  was  taken  apon  no- 
tice in  the  state  of  Iowa.  No  counsel  appeared  for  either 
party  at  the  taking,  nor  were  interrogatories  submitted  to 
the  witness.  His  attention  seems  to  have  been  chiefly  di- 
rected to  a  justification  of  his  own  conduct,  and  excusing 
himself  for  not  having  kept  faith  with  a  creditor  who  held 
an  unrecorded  mortgage  against  him,  as  well  as  to  throw 
the  blame  of  his  failure  upon  other  parties.  He  does  not 
say,  although  possibly  that  inference  might  be  drawn  from 
his  language,  that  the  agent  of  Meyer  &  Schurman  made 
any  agreement  with  him  other,  than  that  expressed  in  the 
mortgage.  He  may  have  meant  by  his  statement  in  his 
deposition  to  give  his  construction  of  the  language  of  the 
mortgage,  the  only  agreement  beside  that  expressed  in  his 
note  which  he  is  anywhere  shown  to  have  entered  into 
with  Meyer  &  Schurman.  If  anything  else,  he  must  have 
intended  to  refer  to  such  discussion  as  was  probably  carried 
on  between  him  and  the  agent  before  his  agreement  to  give 
the  mortgage,  and  which  he  may  have  supposed  was  ex- 
pressed in  its  terms.  If  there  was  an  agreement  between 
Poggensee  on  the  one  part,  and  Meyer  &  Schurman  on 
the  other  part,  entered  into  through  their  agent,  or  other- 
wise, other  than  that  expressed  on  the  face  of  the  cliattel 
moilgage,  and  it  is  sought  to  attack  said  mortgage  through 
such  agreement,  its  terms  must  have  been  presented  to  the 
court  and  jury  on  the  trial  to  be  made  available  either 
there  or  here.  This,  even  if  it  be  conceded,  which  I  think 
altogether  doubtful,  that  a  chattel  mortgage  can  be  attacked 
collaterally  through  an  agreement  of  whatever  character 
between  the  mortgagor  and  mortgagee,  prior  to  or  con- 
temporaneous with  the  execution  of  the  mortgage. 

Again,  in  the  case  of  Gregory  v.  Whedon,  8  Neb.,  373^ 
it  was  held  that  '^a  chattel  mortgage  of  a  stock  of  goods 
in  a  store,  with  power  to  the  mortgagor  to  sell  in  the  ordi- 
nary course  of  trade,  although  fraudulent  and  void  as  to 
creditors  and  subsequent  purchasers  in  good  faith,  is  valid 
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between  the  parties  to  if  To  apply  that  law  to  the  case 
at  bar.  If  it  be  ooDoeded  that  in  consequence  of  the 
agreement  indefinitely  referred  to  by  Mr.  Poggensee  in  his 
deposition^  the  chattel  mortgage  was  void,  or,  as  I  think, 
4nore  properly  speaking,  voidable,  as  between  Poggensee 
and  his  creditors,  though  its  execution  constituted  ground 
for  attachment  against  him,  yet  as  between  him  and 
Meyer  &  Schurman  it  was  good.  It  thus  being  good 
they  enforced  it  against  him,  and  by  virtue  of  it  took  the 
actual  possession  of  the  property.  It  being  a  good  chattel 
mortgage  between  the  parties,  the  title  to  the  property 
passed  to  the  mortgagee  upon  its  execution  and  delivery. 
Now  then,  when  the  lawful  possession  of  the  property  also 
passed  to  them  and  became  associated  in  the  same  person 
with  the  right  of  property,  did  anything  remain  in  Pog- 
gensee to  be  reach^  by  his  creditors?    I  think  not 

Prima  fade  Meyer  &  Schurman  do-  not  have  to  rely 
upon  their  chattel  morl^ge  to  defend  this  action,  but 
upon  their  possession,  lawfully  acquired.  And  if  it  be- 
comes necessary  to  take  a  step  further,  they  can  show  a 
deed  (chattel  mortgage)  of  the  title,  unincumbered  by  the 
claim  of  any  other  person. 

These  considerations  lead  me  to  the  conclusion  that  the 
instructions  were  properly  given  and  refused. 

The  judgment  of  the  district  court  is  therefore  a£Brmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Gray,  Burt  &  Kingman,  plaintiffs  in  error,  v.  V. 
E.  Farmer,  defendant  in  error. 

1.  InBtrnctions  given  to  a  jniy  most  be  constraed  together,  and 

if,  when  considered  as  a  whole,  they  properly  state  the  law  it  ia 
sufficient.     The  8.  C.  A  P.  R.  B.  Co.  v.  Finlayson^  16  Neb.,  676. 

2.  The  Verdict,  HM,  Unsostained  by  the  evidence. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

A,  C.  PlaU  and  Harwood  &  Ames,  for  plaintiffs  in  er- 
ror, cited:  Milton  v.  Staie^  6  Neb.,  144.  Mutual  Haii 
Ins.  Co.  V.  Wilde,  8  Neb.,  427.  Holland  v.  OriffUh,  13 
Neb.,  476.     Shapleigh  &  Co.  v.  Duicher,  15  Neb.,  564. 

Lanib,  RiekeUs  &  Wihon^  for  defendant  in  error,  cited : 
/K.  ioww  V.  State,  8  Neb.,  405.  Parrish  v.  State,  14  Neb., 
61.  Murphy  v.  State,  15  Neb.,  383.  S.  C.  &  P.  JR.  JR.  v. 
Finlayaon,  16  Neb.,  578. 

Cobb,  J. 

On  the  first  trial  of  this  cause  in  the  district  ooiirt  there 
was  a  verdict  and  judgment  for  the  plaintiffs.  The  judg- 
ment was  reversed  on  error  in  this  court.  The  case  is  re- 
ported in  16  Neb.,  401.  Upon  the  second  trial  there  was 
a  verdict  and  judgment  for  the  defendant.  The  plaintiffs 
now  bring  the  cause  to  this  court  on  error. 

Two  principal  errors  are  assigned : 

1.  As  to  the  instructions.  With  other  instructions 
prayed  by  the  plaintiffs  and  given  by  the  court,  the  fol- 
lowing was  also  given :  ^'  8.  If  the  goods  in  controversy 
actually  arrived  in  Lincoln  over  a  different  line  of  road 
than  that  over  which  defendant  ordered  them  sent  (if  he 
did  so  order),  and  the  defendant,  with  full  knowledge  of 
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the  condition  of  the  said  goods,  accepted  the  rice  (being 
one  of  the  items  of  goods  in  said  plaintiff's  bill  mentioned) 
after  its  arrival  in  Lincoln  over  the  same  road  as  the  other 
goods,  though  at  a  later  date,  then  the  jury  are  instructed 
that  the  defendant  waived  the  shipping  instructions  he 
gave  (if  any),  and  could  not  refuse  to  take  the  balance  of 
the  goods  ordered  at  the  same  time  as  said  item  of  rice 
(on  tlie  ground  that  the  plaintiff  had  violated  shipping  in- 
structions), even  if  said  goods  were  damaged  in  transit, 
provided  that  the  jury  further  find  that  said  goods  were 
delivered  according  to  sample,  in  good,  marketable  condi- 
tion to  such  railway  company  in  Chicago." 

Plain tifis  in  error  claim  that,  after  having  given  the  above 
instruction,  it  was  error  on  the  part  of  the  court  to  give  the 
following,  numbered  2  and  3,  which  were  prayed  by  the 
defendant  and  given  by  the  court :  "  2.  You  are  instructed 
that  if  you  find  from  the  evidence  that  the  defendant,  at 
any  time  previous  to  the  shipment  of  the  goods  sued  for, 
gave  plaintiff's  agent,  Whaley,  orders  to  ship  all  goods 
ordered  by  the  defendant  of  tlie  plaintiffs  over  the  Chicago, 
Burlington  &  Quincy  railroad,  and  that  such  directions 
were  not  afterwards  countermanded  or  waived,  then  it 
would  be  immaterial  whether  defendant  directed  this  par- 
ticular shipment  to  be  made  over  that  road,  and  if  you  find 
from  the  evidence  that  such  directions  were  given  by  de- 
fendant, and  disr^arded  by  the  plaintiffs,  you  will  find 
for  the  defendant.  3.  The  plaintiffs  seek  to  recover  for 
goods  sold  and  delivered  to  the  defendant,  and  you  are  in- 
structed that  if  the  deiendant  directed  plaintiffs  to  ship  all 
goods  ordered  by  him  of  them  over  the  Chicago,  Burling- 
ton &  Quincy  railroad,  and  the  plaintiffs  shipped  the  goods 
sued  for  over  the  Chicago,  Rock  Island  &  Pacific  railroad, 
and  if  you  further  find  that  they  were  injured  in  transit, 
then  defendant  was  under  no  obligation  to  take  them,  and 
you  will  find  for  the  defendant,  unless  such  instructions  or 
orders  had  or  have  been  waived  by  defendant.'' 
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I  cannot  say  that  there  is  any  inconsistency  or  discrep- 
ancy in  these  instructions.  In  number  8  the  court  tells 
the  jury  that  the  acceptance  by  the  defendant  of  the  rice, 
knowing  the  condition  of  the  other  goods^  amounted  to  a 
waiver  on  his  part  of  the  order  previously  given  by  him 
(if  such  order  was  given)  to  have  the  goods  shipped  over 
the  C.  B.  &  Q.  railroad ;  and  in  numbers  2  and  3  it  tells 
them  that  if  they  find  that  such  order  had  been  given^  had 
been  disobeyed  by  the  plaintifis^  and  the  goods  shipped  by 
another  route,  and  that  order  had  neither  been  counter- 
manded nor  waived  by  defendant,  and  the  goods  were  in- 
jured in  transit,  that  then  defendant  was  under  no  obliga- 
tion to  take  them,  etc.  This  court  has  held,  in  the  cases 
cited  by  counsel  for  defendant  in  error,  to  the  effect  that  all 
the  instructions  given  the  jury  must  be  construed  together ; 
and  if  when  considered  as  a  whole  they  properly  state  the 
law,  it  is  sufficient  Following  this  rule,  I  think  that  the 
instructions  complained  of  by  counsel  for  plaintifis  in  error, 
although,  if  considered  alone,  might  be  deemed  objection- 
able, yet,  when  considered  in  connection  with  and  viewed 
by  the  light  of  instruction  No.  8,  they  are  free  from  objec- 
tion. 

2.  Is  the  verdict  of  the  jury  sustained  by  the  evidence  ? 
It  appears  from  the  evidence  that  at  the  date  of  the  trial 
the  defendant  was,  and  had  been  for  the  preceding  four- 
teen or  fifteen  years,  engaged  in  the  business  of  a  retail 
grocer  in  Lincoln,  buying  largely  at  wholesale  at  Chicago 
and  qther  markets ;  that  for  the  period  of  one  year  and  a 
half  or  two  years  prior  to  the  date  of  the  principal  trans- 
actions involved  in  this  coptroversy,  say  the  middle  pai*t 
of  the  month  of  June,  1882,  defendant  was  a  constant  cus- 
tomer of  the  plaintiffi,  making  purchases  of  groceries  of 
them  as  often,  if  not  oftener,  than  once  in  each  month. 
These  purchases  had  generally,  if  not  always,  been  made 
by  order  and  sample  through  one  E.  E.  Whaley,  a  travel- 
ing agent  or  solicitor  of  the  plaintiffs.     It  was  the  custom  of 
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this  agent  to  call  on  the  defendant  at  his  store,  at  the  city 
of  Lincoln,  as  often  as  onoB  or  twice  per  month,  exhibit  to 
him  his  samples,  and  solicit  orders  from  him  for  bills  of 
goods,  to  be  shipped  from  Chicago.  On  some  of  these 
occasions  defendant  would  make  and  deliver  to  said  agent 
orders  for  goods,  and  sometimes  he  would  not.  At  this 
time  there  were  at  least  three  principal  competing  lines  of 
railroad  carrying  freight  between  Chicago  and  Lincoln: 
The  Chicago,  Burlington  &  Quincy  railroad,  the  Chicago, 
Rock  Island  &  Pacific^  in  connection  with  the  Union 
Pacific  railroad,  and  the  Chicago  &  Northwestern^  in  con- 
nection with  the  Union  Pacific  railroad.  On  one  or  more 
occasions^  at  or  near  the  commencement  of  the  dealings  be- 
tween the  plainti£&  and  defendant  as  above  stated,  and  upon 
the  occasion  of  the  making  and  delivery  to  the  said  Whaley 
of  one  or  more  of  the  orders  for  goods,  as  above  stated,  the 
defendant  directed  the  said  Whaley  to  ship  all  goods  to 
him  by  the  Chicago,  Burlington  &  Quincy  railroad.  On  the 
13th  day  of  June,  1882,  the  defendant,  through  the  agen<y 
of  the  said  Whaley^  forwarded  to  the  plaintiffs  an  order 
for  a  bill  of  goods^  as  follows : 

3  bbls.  ex.  C  Sugar. 
3    "    St  D  A  Sugar. 
3    "    «    Gran.      " 
1  bag  62  Rice. 
3  cases  Arb.  Coffee, 
6  kits  12,  1,  Bay  Mkl. 
6     "    12,1,  Med.     " 
12  ''    12,l,WhtFish. 
6    "    12Fam.    •« 

1  Bx.  2  Halibut. 

2  ''  Star  8's  candles. 

1  Bbl.  Schumacher's  Amber  Graham. 

This  order  was  received  by  the  plaintiffi  on  or  about  the 
fifteenth  day  of  the  said  month,  and  the  goods  therein 
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called  for,  all  except  the  bag  of  rice,  were  shipped  to  the  de- 
fendant by  the  plaintifis  by  and  over  the  Chicago,  Bock 
Island  and  Pacific  railroad,  on  or  about  the  16th  day  of 
Jnne,  1882'.  The  plaintiffi  not  having  the  rice  in  their 
store  at  that  time,  the  same  was  not  shipped  until  on  or 
about  the  21st  day  of  June,  when  the  same  was  shipped  by 
the  same  railroad.  The  goods^  except  the  rice,  arrived  at 
Lincoln  in  the  night  of  June  25,  1882,  by  the  Union  Pa- 
cific railroad,  having  been  transferred  to  it  by  the  Chicago, 
Bock  Island  and  Pacific  railroad,  at  Council  Bluffs,  Uie 
point  of  junction  of  the  two  roads.  These  goods  were  in- 
spected by  the  defendant  on  the  26th  day  of  June,  and 
found  to  be  in  bad  order,  having  passed  through  the  hurri- 
cane of  the  nineteenth  day  of  that  month  at  Grinnell,  Iowa. 
It  appears,  also,  that  the  bag  of  rice  shipped  over  the  same 
road  on  or  about  the  21st  day  of  the  month  as  above  stated 
arrived  at  Lincoln,  also  over  the  Union  Pacific  railroad,  on 
the  night  of  the  26th  day  of  June,  and  was  received  and 
accepted  by  the  defendant  on  the  27th  day  of  June,  and 
was  afterwards  paid  for  by  him  without  protest  or  objec- 
tion. But  defendant  refused  to  receive  or  to  pay  for  the 
other  goods. 

By  the  eighth  instruction,  above  quoted,  the  court  told 
the  jury,  in  effect,  that  if  they  should  find  from  the  evi- 
dence that  the  defendant  instructed  the  plaintiffs  to  ship 
the  goods  over  a  specified  line  of  railroad,  but  that  they 
shipped  them  over  another  and  different  line,  and  the  de- 
fendant, with  full  knowledge  of  the  condition  of  the  goods, 
accepted  the  rice  (being  one  of  the  items  of  goods  in  said 
plaintiff's  bill  mentioned)  after  its  arrival  in  Lincoln  over 
the  same  road  as  the  other  goods,,  though  at  a  later  date, 
then  they  were  instructed  that  the  defendant  waived  the 
shipping  instructions,  and  could  not  refuse  to  take  the  bal- 
ance of  the  goods,  on  the  ground  that  the  plainti^  had 
violated  shipping  instructions,  etc. 

Accordingly,  even  without  reference  to  the  special  find- 
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ings,  it  is  maDifest  that  in  order  to  reach  the  verdict  for  the 
defendant  the  jury  must  have  found  that  the  defendant  did 
not  receive  and  accept  the  bag  of  rice  with  knowledge  of 
the  condition  of  the  other  goods  shipped  over  the  same 
road  and  embraced  in  the  same  order  and  bill  as  the  rice; 
but  by  reference  to  the  special  findings  it  will  be  seen  that 
by  their  sixth  special  finding  they  say  that,  ''  Mr.  Farmer, 
prior  to  the  loss  or  destruction  of  the  goods  in  controversy/' 
did  not  ''waive  such  direction  for  the  shipment  of  his  goods, 
so  given  by  him/' 

It  is  impossible  to  say  to  what  extent  the  jury  were  mis- 
led by  the  submission  to  them  of  this  special  finding  as  it 
was  submitted.  They  should  have  been  directed  to  find 
the  presence  or  absence  of  the  facts  which  the  court  in  the 
general  charge  had  told  them  would  amount  to  a  waiver  of 
the  shipping  instructions.  But,  so  far  as  their  special  find- 
ing is  concerned,  in  view  of  the  evidence,  it  is  manifest  that 
they  simply  differed  with  the  court  as  to  the  effect  of  the 
acceptance  of  the  rice  by  the  defendant  as  matter  of  law. 

It  is  not  my  purpose  to  quote  the  testimony  from  the 
bill  of  exceptions^  but  will  content  myself  with  saying  that 
there  is  scarcely  a  conflict  of  evidence  as  to  the  acceptance 
by  the  defendant  of  the  bag  of  rice,  without  protest  or 
complaint  on  account  of  the  route  by  which  it  had  been 
shipped,  with  knowledge  that  all  the  goods  had  been  ship- 
ped over  the  Chicago,  Sock  Island  &  Pacific  railroad  in- 
stead of  the  Chicago,  Burlington  &  Quincy  railroad,  and 
that  the  goods,  other  than  the  rice,  had  been  caught  in  a 
severe  storm  on  the  line  of  said  first  named  railroad,  and 
greatly  damaged,  and  of  the  extent  of  such  damage.  It  is 
true  that  the  defendant  testified  on  the  trial  that  he  did  not 
think  that  he  knew  of  the  damage  to  the  other  goods  when 
he  accepted  the  rice,  but  he  declared  that  he  would  have 
accepted  the  rice  just  the  same  if  he  had  known  of  the  dam- 
age to  the  other  goods.  The  testimony  of  several  other 
witnesses  to  the  facts  as  to  the  time  when  defendant  in- 


JANUARY  TERM,  1886.  76 

Trapha^en  v.  Sheldon. 

spected  the  damaged  goods,  when  he  accepted  the  rice,  and 
the  want  of  positivenesB  on  the  part  of  defendant  to  the 
contrary,  should  have  left  no  doubts  on  the  minds  of  the 
jury  on  that  subject;  and  the  rice  was  paid  for  by  defend- 
ant nearly  two  months  after  the  inspection  by  him  of  the 
damaged  goods.  I  conclude,  therefore,  that  in  so  fiir  as 
the  verdict  of  the  jury  involved  the  finding,  that  defendant 
did  not  accept  and  pay  for  the  rice  with  knowledge  of  the 
damage  to  the  other  goods  and  of  the  line  over  which  they 
had  all  been  shipped,  it  is  not  sustained  by  the  evidence. 
As  there  must  be  a  third  trial,  I  will  refrain  from  animad- 
verting upon  the  legal  effect  of  the  long  acquiescence  of  the 
defendant  in  the  disregard  of  his  shipping  instructions  by 
the  plaintiffs  before  the  occasion  which  he  now  seeks  to 
take  advantage  of. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Sevebsed  and  behanded. 
The  other  judges  concur. 


Wesley  J.  Traphagen,  appellee,  v.  Frank  L. 
Sheldon  et  al.,  appellants. 

Trial :  JunoMEirr.  The  evidence  upon  the  sole  question  of  Ad 
at  issne  being  contradictory,  and  nearly  equally  halanced,  the 
finding  and  Judgment  of  the  trial  court  upheld. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

L.  C.  Bwrvy  for  appellants. 

Webster  &  Stewart^  for  appellee. 
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Cobb,  J. 

It  appears  from  the  abstract  that  on  the  28th  day  of  De- 
cember, 1880,  one  Yiroqua  Doan  and  hasbaud  executed 
and  delivered  to  the  appellee  their  certain  promissory  note 
for  $500,  payable  three  years  from  that  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  and  to  secure  the 
same  they,  on  the  same  day,  executed  and  delivered  to  the 
appellee  a  mortgage  on  the  80  acre  tract  of  land  therein 
described;  that  some  time  after  the  above  transaction,  and 
before  the  maturity  of  said  note,  B.  F.  Cobb,  one  of  the 
appellants,  purchased  the  said  tract  of  land  from  the  said 
Yiroqua  Doan,  subject  to  the  said  mortgage,  which  he 
agreed  to  pay;  that  on  or  about  the  1st  day  of  May,  1884^ 
the  said  note  being  past  due  and  remaining  unpaid,  the  said 
B.  F.  Cobb  executed  and  delivered  to  the  said  appellee  his 
note  for  $2,000,  and  secured  the  payment  thereof  by  a 
mortgage  on  the  said  tract  of  land,  with  other  lands;  and 
that  some  months  afterwards  B.  F.  Cobb  sold  and  conveyed 
the  said  land,  including  the  Doan  80,  to  the  appellant^ 
Frank  L.  Sheldon,  to  whom  he  warranted  the  same  against 
all  incumbrances  except  the  $2,000  mortgage,  and  assured 
him  that  the  Doan  mortgage  though  not  formally  released 
was  merged  in  the  said  $2,000  mortgage,  subject  to  which 
latter  mortgage  the  appellant  Sheldon  accepted  the  convey- 
ance of  the  said  land.  This  suit  was  brought  to  foreclose 
the  said  Doan  mortgage;  and  the  sole  question  involved  in 
the  trial  before  the  district  court  was  whether  the  Doan 
note  was  provided  for  and  merged  in  the  $2,000  note  and 
mortgage.  This  issue  the  trial  court  found  in  favor  of  the 
appellee,  plaintiff  in  that  court,  and  rendered  a  judgment 
of  foreclosure  for  the  amount  of  the  Doan  note  and  interest. 
There  were  but  two  witnesses  sworn  on  the  trial,  the  appel- 
lant Cobb  for  the  defendants,  and  the  appellee  Traphagen 
on  his  own  behalf. 

The  testimony  of  these  witnesses  agrees  well  enough  in 
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most  respects;  but  upon  the  maiu  point  they  contradict 
each  other  quite  squarely.  After  a  thorough  examination 
of  the  abstract,  the  writer  is  in  doubt  which  way  he  would 
have  decided  had  he  been  sitting  in  the  trial  court.  It  is 
not  deemed  incumbent  on  me  to  present  the  theories  or 
tables  of  figures  of  the  respective  briefs  of  counsel,  in  and 
by  which  they  each  establish  the  case  of  their  respective 
clients,  no  doubt,  to  their  own  satisfaction,  as  no  amount 
of  theorizing  would  justify  this  court  in  reversing  the  find- 
ing of  a  trial  court  upon  equally  or  nearly  equally  balanced 
evidence. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Henry  Broadwater,  plaintif]?  in  error,  v.  Samuel 
Jacoby,  defendant  in  error. 

1.  Appealfrom  Justice  of  the  Peace:    tbanscbift.  Where 

a  traDBcript  of  a  Jostice's  docket  shows  that  the  parties  were 
present  at  a  trial,  and  that  the  cause  was  tried|  both  parties  be- 
ing sworn  and  examined  as  witnesses,  the  fact  that  the  defend- 
ant was  called  as  a  witness  for  plaintiff  will  not  depriye  him 
of  the  right  of  appeal  to  the  district  court. 

2.  Answer:    general  denial:    evidence.    When  an  answer 

to  a  petition  consists  of  a  general  denial,  the  defendant  may  in- 
troduce snch  testimony  as  will  tend  to  disprove  the  testimony 
given  by  the  plaintiff  in  support  of  his  petition.  For  such  pur- 
pose no  other  allegations  in  the  answer  are  necessary. 

9*  Harried  Women.  The  personal  property  which  any  woman 
in  this  state  may  own  at  the  time  of  her  marriage,  and  the  rents, 
iasues,  profits,  or  proceeds  thereof,  and  any  real,  personal,  or 
mixed  property  which  shall  come  to  her  by  descent,  devise,  or 
the  gift  of  any  person  except  her  husband,  or  which  she  shall 
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acquire  by  parchaae  or  otherwise,  will  remain  her  sole  and  sep- 
arate property,  notwithstanding  her  matriage,  and  will  not  be 
subject  to  the  disposal  of  the  husband,  but  the  wife  may  sell 
and  convey  such  property  and  enter  into  any  contract  with 
reference  to  the  same  the  same  as  a  married  man  may  do  with 
reference  to  his  property.  She  may  dispose  of  her  personal 
property,  and  if  sold  in  good  faith  the  title  and  right  to  pos- 
session will  pass  to  the  purchaser  free  from  any  claims  of  the 
husband. 

Appeal  from  the  district  court  of  Lancaster  county. 

Foxworthy  &  Son,  for  plaintiff  in  error. 

L.  C.  JSu7Ty  for  defendant  in  error. 

Keese^  J. 

This  cause  originated'  before  a  justice  of  the  peace,  where 
Broadwater  sued  Jacoby  for  the  sum  of  $100,  for  the  al- 
leged conversion  of  certain  hogs  of  that  value.  Judgment 
being  rendered  in  favor  of  plaintiff,  defendant  appealed  to 
the  district  court.  In  that  court  plaintiff  moved  to  dismiss 
the  appeal,  for  the  reason  that  no  defense  was  made  in  the 
court  below.  This  motion  was  overruled,  and  the  ruling 
thereon  is  now  assigned  for  error. 

Conceding  as  law  all  that  is  claimed  by  plaintiff  in  error, 
we  still  think  there  was  no  error  in  the  ruling  of  the  court 
below  upon  this  motion.  By  reference  to  the  transcript 
of  the  docket  of  the  justice  of  the  peace  it  may  be  seen  that 
both  parties  appeared  at  the  time  of  trial;  that  a  jury  was 
waived  and  a  trial  had.  The  plaintiff  took  the  witness 
stand  in  his  own  behalf,  and  then  placed  the  defendant  on 
the  stand  as  his  witness.  It  is  quite  probable,  and  indeed 
we  must  presume  the  fact  to  be,  that  the  examination  of 
those  witnesses  was  as  to  the  merits  of  the  case,  and  that 
the  decision  of  the  justice  of  the  peace  was  made  thereon. 

It  would  be  difficult  to  see  for  what  purpose  the  de- 
fendant would  desire  to  go  upon  the  witness  stand  a  sec- 
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ODd  time  for  the  purpose  of  testifying  upon  the  merits,  after 
having  been  examined  by  his  adversary  and  cross-exam- 
ined by  his  own  counsel,  if  such  were  the  fact.  The  pre- 
sumption would  be  that  the  case  was  pretty  well  presented. 
So  far  as  is  shown,  the  trial  before  the  justice  of  the  peace 
was  a  full  investigation  of  the  merits  of  the  case,  from  the 
conclusion  of  which  either  party,  being  dissatisfied,  could 
appeal.     Rawatt  r.  Brewer^  16  Neb.,  444. 

The  second  question  presented  is,  that  the  trial  court 
erred  'Mn  allowing  defendant  to  introduce  any  testimony, 
for  the  reason  that  he  did  not  plead  any  new  matter  of  de- 
fense, and  erred  in  overruling  plaintiff's  motion  to  strike 
all  the  testimony  from  the  record,  for  the  reason  that  the 
same  had  not  been  properly  pleaded."  The  answer  is  a 
general  denial  of  ''each  and  every  allegation"  contained  in 
the  petition.  As  we  understand  the  rules  of  pleading  and 
the  admission  of  testimony,  a  general  denial  of  the  allega- 
tions of  a  petition  presents  an  issue,  upon  which  testimony 
may  be  introduced  by  both  parties.  There  can  be  no  doubt 
of  this.  The  court 4id  not  err  in  overruling  the  objection 
to  testimony.  At  the  close  of  the  testimony  plaintiff's  at- 
torney moved  to  strike  out  all  the  ''  testimony  offered  and 
introduced  by  the  defendant  in  this  case,  for  the  reason  that 
they  had  not  set  up  any  defense  in  their  answer,  and  not 
having  set  up  any  defense  in  their  answer  they  are  not  en- 
titled in  law  to  introduce  any  testimony  whatever."  To 
say  the  least,  this  objection  is  far-reaching,  and  covers  the 
whole  ground  sought  to  be  occupied  by  plaintiff  in  error. 
But,  without  elaboration,  we  must  be  content  by  saying 
that  at  least  such  testimony  as  tended  to  contradict  the  al- 
l^ations  of  the  petition,  that  plaintiff  was  the  owner  of  the 
property  in  dispute,  and  that  defendant  had  converted  it  to 
his  own  use,  and  the  testimony  introduced  in  support  of 
them,  would  be  competent  under  a  general  denial,  and 
therefore  the  court  did  not  err  in  its  ruling. 

The  next,  and  last,  contention  is,  that  the  court  erred  in 
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giving  certain  instructions  asked  by  defendant  They  are 
as  follows: 

''1.  The  jury  are  instnicted  that  the  husband  acquires 
no  right  in  the  nature  of  a  lien  or  title  to  compensation  for 
his  labor  upon  his  wife's  separate  property,  and  in  the  ab- 
sence of  an  express  agreement  to  that  effect  there  is  no  im- 
plied obligation  on  the  part  of  the  wife  to  compensate  the 
husband  for  his  supervision  of  and  labor  bestowed  upon 
her  separate  property. 

"2.  The  jury  is  further  instructed  that  the  ownership 
of  a  farm  carries  with  it  at  law  and  in  equity  the  right  to 
its  products,  whether  stock  or  crops  raised  thereon,  and 
that  the  labor  of  the  husband  for  the  owner  of  such  &rm, 
though  mingling  in  the  production,  creates  no  title  to  the 
product,  whether  the  labor  be  that  of  a  husband  or  another, 
in  the  absence  of  an  agreement  to  that  effect. 

"  3.  The  jury  is  further  instructed  that  all  the  property 
which  can  be  shown  by  the  testimony  to  belong  to  the  sep- 
arate estate  of  the  wife,  whether  real,  personal,  or  mixed, 
and  all  the  rents,  issues,  profits,  and  increase  thereof,  are 
sacred  to  the  use  of  the  wife,  and  are  not  subject  to  the  dis- 
position of  the  husband,  nor  liable  for  his  debts. 

'^  4.  The  jury  is  further  instructed  that  if  you  shall  find 
from  all  the  testimony  that  the  hogs  here  in  question  were, 
at  the  time  this  suit  was  brought,  the  separate  property  of 
the  wife,  or  were  purchased  or  raised  for  her  with  the  prof- 
its, proceeds,  or  products  of  her  separate  property,  whether 
real  or  personal,  then  jour  verdict  must  be  for  the  defend- 
ant*' 

The  objection  urged  to  these  instructions  is,  that  they 
fail  to  allow  the  husband  any  compensation  for  his  services 
rendered  in  taking  care  of  and  managing  the  property  of 
the  wife.  A  number  of  authx)rities  are  cited  in  support  of 
the  theory  that  the  personal  property  vested,  to  some  extent 
at  le&«tt,  in  the  husband. 

It  should  be  here  remarked  that  the  property  in  question 
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in  this  suit  was  purchased  by  the  defendant  from  the  wife 
of  plaintiff.  Plaintiff  insists  the  hogs  were  his.  The  farm 
upon  which  the  plaintiff  and  his  .wife  resided  was  the  prop- 
erty of  the  wife,  and  this  property  evidently  belonged  to 
the  wife.  The  question  of  ownership  was  left  to  the  jury, 
and  they  found  the  title  to  be  in  the  wife  until  her  sale  and 
delivery  to  defendant  The  instructions,  while  somewhat 
fervid  and  considerably  embellished  with  a  display  of  lan- 
guage, are  in  essence  a  statement  of  the  law  of  this  state 
with  regard  to  the  rights  of  married  women  (see  chapter 
53,  Compiled  Statutes),  and  being  applicable  to  the  case 
were  properly  given. 

No  error  appearing  of  record,  the  judgment  of  the  district 
court  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


John  D.  Thomas,  appellant,  v.  Sylvia  E.  Thomas, 

APPELLEE. 

Practice  in  Snpreme  Court:  dbcbee  of  DrroRcs.  Under  the 
pleadings,  the  burden  of  proof  being  npon  the  defendant,  and 
the  evidence  not  being  safficient  to  sustain  the  verdict  in  her 
faYor,  the  decree  thereon  reyersed,  the  verdict  set  aside,  and  a 
decree  for  the  plaintiff  in  the  snpreme  court 

Appeal  from  Douglas  county  district  court    Heard 
below  before  Wakeley,  J. 

C.  A.  BaJdmriy  for  appellant 

No  appearance  for  appellee. 
6 
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Cobb,  J. 

This  action  was  before  this  court  at  the  July,  1884,  term, 
and  the  decree  of  the  district  court  dismissing  the  action 
upon  the  verdict  of  the  jury  in  favor  of  the  defendant  was 
reversed,  and  the  cause  remanded.  See  16  Neb.,  533. 
There  was  a  new  trial  to  a  jury,  which  again  found  for  the 
defendant.  There  was  a  second  decree  in  her  favor  dis- 
missing the  action,  and  the  cause  is  again  brought  to  this 
court  by  appeal. 

The  following  is  a  synopsis  of  the  pleadings: 

"petition. 

"The  plaintiff  says  that  he  married  the  defendant  in 
Omaha,  September  1,  1875.  That  she  represented  herself 
to  be  a  single  woman. 

"  That  since  said  marriage  he  has  discovered  that  she 
had  had,  at  the  time  of  his  said  marriage  with  her,  two 
husbands,  and  he  asks  that  she  be  compelled  to  answer  to 
his  petition  under  oath  a  large  number  of  interrogatories, 
to- wit: 

"That  she  state  whether  or  not  she  had  been  married 
previous  to  her  marriage  with  him. 

"That  she  give  the  name  or  names  of  her  former  hus- 
bands. 

"  When  and  where  she  was  married  to  them. 

"What  has  become  of  them.  If  she  has  been  divorced 
from  them? 

"State  when  and  where? 

"And  he  prays  that  the  marriage  contract  existing  be* 
tween  them  be  declared  null  and  void,  for  the  reason  at  the 
time  of  said  marriage  she  had  a  living  husband,  from  whom 
she  was  not  divorced.'' 
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"dependant's  answer. 

''The  defendant  admits  the  marriage  to  Thomas  as  al« 
l^ed. 

^' And  in  answer  to  the  interrogatories  propounded,  says: 

''That  prior  to  her  marriage  with  Thomas  she  had  been, 
twice  married. 

"  Her  first  husband  was  Orson  Nickerson,  to  whom  she 
was  married  in  1857. 

"That  she  was  divorced  from  him  in  1866. 

"Her  second  husband's  name  was  Samuel  Price;  was 
married  to  him  in  1867,  in  Wisconsin. 

"That  Price  left  her  in  1868,  without  saying  where  he 
was  going,  or  anything  about  it,  and  that  from  that  time 
to  the  present  she  has  not  seen  nor  heard  from  him. 

"That  he  so  left  her  more  than  seven  years  prior  to  her 
marriage  with  Thomas. 

"And  she  avers  that  both  Nickerson  and  Price  are  dead. 

"  She  says  that  she  was  informed  that  Price  committed 
suicide  about  one  year  prior  to  her  marriage  with  Thomas, 
but  can^t  tell  the  source  of  her  information,  when  or  where 
she  received  it. 

"  She  also  asks  for  a  divorce  from  Thomas. 

"Upon  the  trial  it  was  agreed  that  she  was  divorced 
from  Nickerson,  and  that  he  died  before  her  marriage  with 
Price. 

"And  the  defendant  also  dismissed  her  cross  bill  for  di- 
vorce. 

"So  that  the  only  issue  now  involved  in  the  action  is, 
was  husband  No.  2,  Samuel  Price,  dead  at  the  time  these 
parties  married,  to-wit:  September  1,  1875.'' 

The  district  court  held  that  the  affirmative  of  the  issue 
was  with  the  defendant. 

Upon  the  trial,  defendant  introduced  evidence  as  fol- 
lows: 
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Being  called  as  a  witness  in  her  own  behalf^  defendant 
testified— 

^'That  she  married  plaintiff  September  1,  1875. 

"That  she  married  Price  May  19, 1867,  in  Wisconsin. 

"That  Price  left  her  in  the  following  November,  remain- 
ing away  until  March,  1868,  when  he  came  back  and  took 
her  from  Wisconsin  to  Iowa  City,  Iowa,  where  he  stayed 
until  Jaly  8,  1868.  Then  he  packed  his  satchel  and  said 
he  was  going  away  to  leave  me  forever.  He  conveyed  cer- 
tain property  to  me  through  a  Mr.  Baker,  on  July  9th, 
1868,  as  I  afterwards  learned  from  Baker.  It  was  his 
right  to  80  acres  of  land  where  we  lived.  Since  which 
time  I  had  not  seen  him,  nor  had  any  letter  or  correspond- 
ence with  him  to  know  whether  he  was  living  or  dead.  *  At 
the  time  of  this  suit  before,  a  person  told  me  that  there  was 
some  one  that  had  seen  in  a  newspaper  an  account  of  the 
death  of  a  man  at  Iowa  City  that  answered  the  description 
of  Price.  The  paper  said  he  was  found  hanging  to  the 
rafters  in  the  cabin  where  he  lived.  I  never  made  any 
effort  to  ascertain  the  facts,  for  I  never  heard  of  his  going 
back  to  Iowa  City.  I  had  no  friends  there  that  I  could 
write  to,  and  I  did  not  know  what  to  do  to  find  out.  I 
•don't  know  which  way  he  went,  or  how  he  went  from  Iowa 
Oity.  He  had  no  relations  there,  or  in  any  other  place 
that  I  know  of.  He  was  an  old  bachelor  when  I  married 
him,  and  a  farmer.  He  lived  in  Iowa  City  the  first  time 
About  four  months,  and  the  last  about  three  months.  Our 
place  was  about  two  miles  from  the  court-house.  He  bad 
few  with  whom  he  visited;  went  down  town  'once  or  twice 
a  week.'* 

CROeS-EXAMIKATION. 

"  I  was  married  to  Thomas  as  Sylvia  Preston.  I  came 
to  Omaha  in  1872  or  1873.  I  came  here  from  Osceola, 
where  I  had  lived  eight  months.  Before  going  to  Osceola 
I  lived  in  Chicago  a  few  months.     I  went  to  Chicago  from 
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Elgin,  III,  where  I  had  lived  a  year  and  a  half.  I  went 
to  Elgin  from  Chicago,  where  I  lived  most  of  the  winter 
of  *70.  I  came  from  Red  Wing,  Minnesota,  to  Chicago  in 
1869.  I  lived  in  Red  Wing  two  or  three  years.  Before 
going  to  Red  Wing  I  lived  at  Lake  City,  Minn.  I  went 
from  Iowa  City  to  Lake  City  in  1868,  I  have  never  been 
back  to  Iowa  City  since  I  left  there  in  1868.  Price  left 
me  July  8,  1868.  I  don't  know  why  he  left,  except  he 
got  mad.  There  were  unpleasant  feelings  between  us  when 
he  left.  We  built  a  house  in  1868.  I  remember  that  a 
Mr.  Brant  or  Grant  did  some  work  on  the  house.  When 
he  went  off  he  said  "good-bye,"  and  I  said  " good-bye.'* 
That  is  the  last  I  ever  saw  him;  I  don't  know  where  he 
went;  I  left  there  about  Oct.  8th  or  10th,  same  year.  I 
don't  know  whether  he  is  dead  or  not.  I  don't  know  who 
told  me  he  had  committed  suicide;  can't  tell  whether  man, 
woman,  or  child,  it  was  so  long  ago;  I  can't  tell  where  I 
was  at  the  time.  The  last  time  he  left  he  told  me  he  never 
would. come  back." 

The  defendant  also  read  in  evidence  the  depositions  of 
eight  witnesses,  residents  of  Iowa  City,  Iowa,  and  vicinity, 
each  of  whom  testified  to  having  known  or  having  had 
some  knowledge  of  Samuel  Price,  in  or  near  Iowa  City, 
about  the  year  1868.  ISoue  of  them  were  on  terms  of  in- 
timacy with  him.  They  all  agree  that  he  left  that  place 
in  or  about  1868.  None  of  them  fix  the  date  of  departure 
80  as  to  locate  it  as  being  prior  to  September  1  of  that  year. 
None  of  them  had  ever  seen  or  heard  of  him  since  he  left; 
nor  did  any  of  them  ever  make  enquiry,  or  have  any  ex- 
pectation or  desire  to  hear  of  him.  The  defendant  then 
called  Andrew  Frick  as  a  witness  in  her  behalf,  who  testi- 
fied that  he  knew  a  man  named  Samuel  Price,  at  Iowa 
City;  knew  him  first  in  1868.  Witness  was  in  business 
there.  ''  I  met  him  about  the  time  I  went  into  business 
there,  in  the  spring  of  1868,  and  knew  him  from  that  time 
,  up  until  the  winter  of  '68.     I  stayed  there  through  the 
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winter  of  ^68,  bat  he  lef):  all  at  once,  and  I  never  saw  him 
afterwards.  *  *  *  I  can't  fix  the  date  Price  left.  It 
was  in  the  fall  of  1868.  I  remained  there  until  the  fall 
of  1869.''  tJpon  his  cross-examination,  the  next  day,  the 
witness  testified :  ^'I  can't  tell  exactly  how  late  in  the  fall 
of  1868  I  last  saw  Price;  I  think  it  was  towards  winter. 
Yesterday,  when  the  matter  was  mentioned  to  me^  I  could 
not  tell ;  but  I  have  looked  over  some  papers  that  I  have, 
and  it  was  in  November,  1868^  that  I  had  a  certain  trans- 
action,  and  I  know  I  saw  Price  not  long  before  or  after 
that.  I  again  say  that  it  was  in  the  fall  of  1868  that  he 
left.     I  will  not  say  he  wan't  there  in  1869." 

The  plaintiff  on  his  part  produced  the  deposition  of 
Charley  Gartwright,  of  Lucas  township,  Johnson  county, 
Iowa,  who  testified  to  having  known  Samuel  Price  and 
wife,  of  that  vicinity,  in  the  summer  of  1868;  that  Mr. 
Price  left  that  fiill  and  came  back  in  the  spring  of  1869. 
^^  I  don't  know  how  long  he  stayed  on  his  return  to  this 
vicinity.  I  saw  him  twice.  The  last  time  he  was  on  the 
road  and  said  he  was  going  to  Oskaloosa.  This  was  in 
the  spring  of  1869.  I  can't  say  when,  but  it  was  before 
June.  I  have  not  seen  or  heard  of  him  since.  The  last 
I  saw  of  Mrs.  Price  was  in  the  fall  or  early  winter  of 
1868.     In  1868  they  lived  together  as  husband  and  wife." 

Plaintiff  also  read  the  deposition  of  Thomas  B.  Grant, 
of  Lucas  township,  near  Iowa  City,  who  testified  that  he 
was  acquainted  with  Samuel  Price  and  Sylvia  E.  Price  in 

1868,  when  they  lived  near  Iowa  City;  that  "Mr.  Price 
went  away  about  Sept.  1,  1868,  and  she  left  probably  in 
November  after;  they  lived  together  as  husband  and 
wife.  *  *  *  I  gaw  Price  the  last  time  in  the  spring 
of  1869.  I  should  say  in  the  last  of  April  or  first  of 
May ;  I  met  liim  on  the  streets  of  Iowa  City  and  had  a  con- 
versation with  him.  I  have  not  heard  of  Mrs.  Price  since 
she  lefl ;  I  have  not  seen  Samuel  Price  since  the  spring  of 

1869,  nor  have  I  heard  of  him." 
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Also  the  deposition  of  Eliza  A.  Grant,  wife  of  Thomas 
B.  Grants  who  testified  to  having  known  Samuel  Price 
and  Sjlvia  E.  Price,  his  wife,  in  1868 ;  that  she  had  a 
conversation  with  Sylvia  E.  Price  shortly  after  Samuel 
Price  left,  in  which  she  told  her  that  Samuel  Price  had 
left  her  because  he  was  afraid  she  was  going  to  poison  him, 
and  that  Price  had  gone  off  mad. 

Also  the  deposition  of  D.  A.  Jones,  of  Iowa  Gty,  who 
testified  that  in  1868  and  in  1869  he  lived  on  a  £mn  near 
Iowa  Cify.  ^^I  knew  Samuel  Price;  first  became  ac- 
quainted with  him  in  1868.  He  went  away  in  the  &11  or 
winter  of  1868 ;  he  came  back  the  next  year  in  1869 ; 
then  he  left,  since  which  time  I  have  not  seen  him  or  heard 
from  him/' 

Plaintiff  also  called  J.  C.  Darbin,  of  Omaha,  who  tes^ 
tified  as  follows:  ^^Live  in  Omaha;  am  a  carpenter;  I 
lived  in  Iowa  City  and  vicinity  from  1863  to  1878;  I 
knew  Samuel  Price ;  first  in  1868;  not  much  acquainted 
with  him ;  I  know  him  when  I  see  bim ;  the  last  time  I 
saw  him  was  in  Iowa  City;  was  between  the  20th  and 
30th  days  of  May,  1869 ;  I  knew  him  when  he  lived  near 
Iowa  Cify,  but  was  never  at  his  place ;  at  that  time  I  was 
in  the  saw*mill  business."  Upon  cross-examination  wit- 
ness referred  to  memoranda  of  business  transactions,  which 
he  testified  enabled  him  to  refresh  his  memory  and  state 
positively  as  to  the  time  when  he  last  saw  Price  as  above 
stated,  etc. 

The  sole  issue  involved  in  this  case  is,  whether  the  man 
Samuel  Price  was  alive  or  dead  at  the  date  of  the  inter* 
marriage  of  the  parties,  to-wit,  September  1,  1875.  The 
burden  rests  upoja  the  defendant  to  establish  by  a  prepon- 
derance of  the  evidence  that  he  was  deceased  prior  to  that 
day.  This  she  has  undertaken  to  do  by  proving  that  he 
left  the  place  of  his  former  residence  more  than  seven 
years  before  that  day  and  has  never  returned,  nor  has  been 
heard  of  by  any  one  there  or  elsewhere  to  her  knowledge. 
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If  she  has  succeeded  in  doing  this  it  will  be  coDceded 
that  she  has  established  a  defense.  Greenleaf  states  the 
law  to  be  that,  "  where  the  issue  is  upon  the  life  or  death 
of  a  person  once  shown  to  have  been  living  the  burden  of 
proof  lies  upon  the  party  who  asserts  the  death.  But 
after  the  lapse  of  seven  years  without  intelligence  concern- 
ing the  person  the  presumption  of  life  ceases  and  the 
burden  of  proof  is  devolved  upon  the  other  party."  1 
Greenleaf 's  Evidence,  §  41.  In  the  case  of  Cox  v.  ElU- 
worthy  decided  at  the  present  term,  we  had  occasion  to 
consider  some  of  the  limitations  and  exceptions  to  the 
rule  of  law  as  above  quoted,  but  for  the  purposes  of  this 
case  such  limitations  or  exceptions  need  not  be  considered. 

It  is  seldom  that  a  court  of  equity  feels  constrained  to 
reverse  the  finding  of  a  jury  upon  a  question  of  fact,  but 
there  are  cases  in  which  to  do  so  is  a  plain  duty,  and  I 
think  this  is  such  a  case.  From  tlie  testimony  of  the  de- 
fendant it  is  clear  that  Price,  her  husband,  left  her  in 
anger  and  under  a  sense  of  wrong,  with  no  intention  of 
returning'  to  her.  Nor  is  there  any  evidence  of  his  hav~ 
ing  any  intention  to  ever  return  to  Johnson  county,  Iowa, 
nor  that  he  had  any  tie  of  family,  friendship,  or  property 
to  tend  to  bring  him  back  there.  Even  the  defendant 
herself  left  almost  immediately  and  removed  to  Minne- 
sota. Nevertheless,  had  he  remained  away  for  seven  years 
without  having  been  heard  of,  there  or  elsewhere,  so  far  as 
known,  by  the  cold  rule  of  law  the  presumption  of  his 
being  still  alive  would  cease.  But  here  we  have  the  testi- 
mony of  several  uncontradicted  and  unimpeached,  disin- 
terested witnesses  that  he  did  return  and  was  seen  in  life 
within  considerably  less  than  seven  years  prior  to  the  date 
of  the  marriage  of  the  defendant  with  the  plaintiff. 

The  defendant,  therefore,  failed  to  establish  her  defense, 
that   her   husband,  Samuel    Price,  had   been  absent  for . 
seven  years,  so  that  his  death  might  be  presumed  at  the 
time  of  her  marriage  with  the  plaintiff,  and  the  jury  had 
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no  evidence  before  them  which  sustains  such  find'n^.  The 
evidence  of  the  defendant  herself  is  of  little  or  no  weight 
from  the  fact  that  she  left  the  vicinity  of  the  former  resi- 
dence almost  immediately  after  the  alleged  departure  of 
her  husband^  and  took  up  her  residence  in  a  distant  state ; 
and  that  of  the  other  witnesses  offered  by  her  is  scarcely 
stronger,  for  none  of  them  had  more  than  a  passing  ac- 
quaintance, nor  any  business  or  social  relations  with  Price ; 
and  some  of  them  admit  that  he  might  have  returned 
to  Iowa  City  or  vicinity  at  any  time  during  the  next  seven 
years  after  his  departure  and  they  not  have  known  or 
heard  of  it. 

The  judgment  of  the  district  court  is  therefore  reversed, 
the  verdict  set  aside,  and  a  decree  will  be  entered  in  this 
court  for  the  plaintiff  as  prayed  in  the  petition. 

Decree  agoordinoly. 
The  other  judges  concur.  I  ^ 


School  Districtt  No.  42,  of  Pawnee  County,  plain- 
tiff IN  ERROR,  V.  First  National  Rank  of 
Xenia,  defendant  in  error. 

1.  Sohool  District  Bonds.  The  bonds  sued  on  purport  to  be 
signed  by  Peter  Robertson,  n^oderator,  John  G.  Winckler,  di- 
rector, and  William  RicbardSf  treasurer.  They  were  dated  Oc- 
tober 16,  registered  October  23,  and  ne^Qotiated  and  issued  by  the 
district  after  the  latter  date.  The  said  William  Richards  hav- 
ing been  appointed  director,  and  having  accepted  said  office 
October  22,  Held,  That  he  will  be  presumed  to  have  signed  the 
said  bonds  after  his  appointment,  notwithstanding  the  date  of 
the  bonds. 


.    There  was  evidence  to  the  effect  that  the  name  of  John 

G.  Winckler,  director,  was  not  placed  on  the  bonds  by  his  own 
hands;  that  he  being  of  advanced  age  and  feeble  heulth  had 
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about  that  time  always  made  use  of  Yob  son  as  his  amanaensis 
to  write  his  oame  to  all  paperSi  and  the  bonds  were  signed  in 
that  way;  and  there  also  being  evidence  that  Mr.  Winckler 
treated  the  signature  purporting  to  be  his  to  the  bonds  as  his 
own,  by  participating  in  the  negotiation  and  sale  of  the  bonds, 
Hddf  That  the  bonds  are  the  yalid  bonds  of  the  district. 

8.    :    STATUTS  OF  LIMITATIONS.    There  being  eyidence  that 

the  oonnty  commissioners  levied  taxes  on  the  taxable  property 
in  said  school  district  for  the  purpose  of  paying  the  interest  on 
said  bonds,  and  to  provide  a  sinking  fbnd  for  the  final  redemp- 
tion of  the  same ;  that  snch  taxes  were  collected  by  the  county 
treasQTer  and  paid  on  said  bonds  witldn  Ave  years  next  befixre 
the  commencement  of  said  action ;  HM,  Hiat  such  payment 
was  sufficient  to  take  the  bond  upon  which  it  was  paid  and  en- 
dorsed out  of  the  statute  of  limitations. 

Erbob  to  the  district  oourt  of  Pawnee  oonnty.  Tried 
below  before  BroadTi  J. 

T.  Appl^et  &  Sofij  for  plaintiff  in  error. 
O.  M.  Humphrey  J  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  in  the  district  coart  of  Pawnee 
county  by  the  defendant  in  error  against  the  school  dis- 
trict, plaintiff  in  error,  on  two  papers  purporting  to  be  the 
bonds  of  said  district,  issued  for  the  purpose  of  borrowing 
money  to  build  a  school-house.  The  plaintiff  claimed  in 
its  petition  to  be  a  bona  fide  purchaser  of  the  bonds,  for 
value,  before  maturity,  in  the  regular  course  of  business, 
and  without  notice  of  any  defense  to  or  defect  in  the  said 
bonds. 

The  defendant  made  answer  in  which  it  denied  that 
there  ever  was  a  r^ular  or  I^ally  constituted  meeting  of 
the  electors  of  the  district  which  authorized  the  issuance 
of  bonds ;  denied  that  the  school  district  made  payments 
on  said  bonds  as  set  forth  in  the  petition,  or  authorized 
any  one  to  make  them ;  denied  that  the  cause  of  action 
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arose  within  five  years;  denied  that  the  plaintiff  is  an  in- 
nocent purchaser  before  dae  for  value ;  denied  the  indebt- 
edness; denied  that  the  person  who  signed  his  name  to  the 
bonds  as  treasurer  was  at  the  time  treasurer  of  the  dis- 
trict; and  denied  that  the  defendant  executed  the  bonds  in 
controversy.  There  was  a  trial  to  the  court  (a  jury  being 
waived  by  both  parties)  which  found  for  the  plaintiff.  A 
new  trial  being  refused  and  judgment  rendered  for  the 
plaintiff,  the  cause  was  brought  to  this  court  on  error. 
Three  principal  points  are  relied  on : 

1.  The  court  erred  in  admitting  the  bonds  sued  on  in 
evidence. 

2.  The  court  erred  in  admitting  the  books  of  the 
county  treasurer  in  evidence. 

3.  The  court  erred  in  admitting  the  books  of  the 
county  clerk  in  evidence. 

Under  the  first  point  it  is  not  denied  that  the  bonds  are 
fiur  on  their  face,  and  each  accompanied  by  a  certificate 
showing  that  they  were  regularly  registered  according  to 
the  requirements  of  the  statute  then  in  force.  But  the 
bonds  bear  date  the  16th  day  of  October,  1873,  and  are 
signed  by  John  G.  Winkler,  director,  Peter  Robertson, 
moderator,  and  William  Richards,  treasurer ;  while  it  ap- 
pears that  at  that  date  H.  C.  Mayberry  was  the  treasurer 
of  the  district.  According  to  the  county  clerk's  certificate, 
the  bonds  were  roistered  on  the  23d  day  of  October,  and 
the  evidence  is  conclusive  that  they  were  not  in  fact  is- 
sued or  parted  with  by  the  o£Bcers  of  the  district  until 
on  or  after  that  date,  and  it  appears  by  the  records  of  the 
school  district,  plaintiff  in  error,  received  in  evidence  with- 
out objection,  that  William  Richards  was  appointed  treas- 
urer of  said  school  district  on  the  22d  day  of  October, 
1873.  This  was  done  at  a  special  meeting  and  to  fill  the 
vacancy  caused  by  the  removal  of  H.  C.  Mayberry.  As 
I  understand  it,  the  true  date  of  the  issuance  of  bonds  by 
a  municipal  or  other  corporation  is  the  day  when  it  actu- 
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ally  parts  with  the  control  or  custody  of  them  pursuant  to 
contract,  and  not  necessarily  the  day  of  the  date  which 
they  bear.  There  is  nothing  in  the  law  which  requires  it, 
nor  is  it  by  any  means  a  universal  custom  or  practice  for 
all  of  the  officers  of  a  corporation  who  sign  bonds  or  other 
commercial  paper  to  sign  the  same  at  the  same  time.  And, 
accordingly,  it  appearing  that  William  Richards  was  not 
district  treasurer  on  the  16th,  the  day  upon  which  the 
bonds  bear  date,  and  was  such  treasurer  on  the  day  on 
which  they  were  registered,  and  a  day  prior  to  their  being 
actually  issued  by  the  district,  he  will  be  presumed  to  have 
signed  them  on  the  latter  day  when  he  might  lawfully  do 
80,  rather  than  on  the  former,  when  he  might  not. 

There  was  evidence  tending  to  prove  that  the  name  of 
John  G.  Winkler,  director,  to  the  said  bonds  was  not  in  his 
own  proper  hand-writing.  Such  evidence  was  to  the  effect 
that  Mr.  Winkler,  being  of  advanced  age  and  feeble  health, 
had,  about  that  time,  always  made  use  of  his  son  a3  his 
amanuensis  to  write  his  name  to  all  papers,  and  the  bonds 
in  question  were  signed  in  that  way.  There  was  also  evi- 
dence to  the  effect  that  said  Joiin  G.  Winkler  treated  the 
signature  purporting  to  be  his  to  these  bonds  as  his  own, 
by  participating  in  the  negotiation  and  sale  of  the  bonds. 
These  facts,  being  found  for  the  plaintiff  by  the  court,  are 
conclusive  of  the  validity  of  the  bonds  in  the  hands  of  a 
bona  fide  purchaser  for  value,  before  maturity,  in  the  reg- 
lular  course  of  business,  which  the  plaintiff  below  is  con- 
clusively shown  to  have  been. 

The  second  and  third  points  arise  upon  the  defendant's 
plea  of  the  statute  of  limitations  as  to  the  bond  for  two 
hundred  dollars,  and  will  be  considered  together.  The  bond 
to  which  the  above  plea  was  directed  became  due  and  pay- 
able, according  to  its  face,  on  the  1st  day  of  October,  1875, 
and  the  action  having  been  commenced  on  the  26th  day  of 
July,  1882,  the  claim  was  barred  by  the  statute  unless 
saved  by  a  new  promise  or  part  payment  made  within  five 
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years  next  before  that  date.  The  plaintiff  relied  upon  three 
partial  payments  made  upon  said  bond  by  S.  H.  Cummins, 
treasurer  of  Pawnee  county,  to  ,take  said  bond  out  of  the 
statute  of  limitations,  said  payments  having  been  endorsed 
on  said  bond  by  said  county  treasurer,  and  set  out  in  the 
petition  as  follows:  **  Paid  on  the  within  note,  March  22, 
1878,  twenty-tive  dollars;  Paid  on  the  within  bond,  April 
30, 1878,  J60.25;  Paid  on  the  within  bond  June  15, 1878, 
$54.00 ;    Signed,  8.  H.  Cummins,  Co.  Treas.'' 

The  legislature  of  1875  passed  an  act  (Laws  of  1875,  p. 
1 85)  which  provided  that  it  should  "  be  the  duty  of  the  board 
of  county  commissioners  of  each  county  to  levy  annually 
upon  all  the  taxable  property  in  each  precinct,  or  township, 
and  school  district,  in  such  county,  a  tax  sufficient  to  pay  the 
interest  accruing  upon  any  bonds  issued  by  such  precinct, 
township,  orschool  district,  and  to  provide  a  sinking  fund  for 
the  final  redemption  of  the  same;  such  levy  to  be  made  with 
the  annual  levy  of  the  county,  and  the  taxes  collected  with 
other  taxes,  and  when  collected  shall  be  and  remain  in  the 
hands  of  the  county  treasurer  a  specific  fund  for  the  pay- 
ment of  the  interest  upon  such  bonds,  and  for  the  final 
payment  of  the  same  at  maturity ,''  etc.  This  act  was  de- 
clared to  be  unconstitutional  and  void  by  this  court  in  a 
cause  heard  in  1880  {B,  &  M,  R.  R,  Co,  v,  Saunders  County ^ 
9  Neb.,  507),  but  nevertheless  it  was  acted  upon  through- 
out the  state  for  several  years,  and  during  the  period  of 
time  covered  by  the  principal  transactions  involved  in  this 
oase  other  than  the  execution  and  sale  of  the  bonds  sued  on. 
The  books  of  the  county  treasurer  and  county  clerk,  intro- 
duced by  the  plaintiff  on  the  trial  of  this  cause  in  the  court 
below,  and  upon  the  overruling  of  its  objections  to  which 
the  plaintiff  in  error  bases  its  second  and  third  points,  were 
introduced  to  prove  that  for  the  years  therein  specified  the 
oounty  commissioners  of  Pawnee  county  levied  a  tax  upon 
the  taxable  property  in  the  said  school  district  for  the  pur- 
pose of  providing  a  sinking  fund  for  the  final  redemption 
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of  said  bonds  at  maturity,  and  that  the  payments  endorsed 
on  said  bond  by  S.  H.  Cummins,  county  treasurer,  as  here- 
inbefore stated,  were  made  out  of  such  fund.  I  think  that 
the  evidence  was  admissible.  This  money  belongs  to  the 
district  it  was  appropriated  by  the  terms  of  the  statute, 
then  supposed  to  be  valid  and  binding,  and  which  was  then 
being  universally  acted  upon  as  such,  and  I  think  that  the 
payment  of  such  money,  on  the  one  hand,  and  the  receipt 
of  it,  on  the  other,  must  be  accorded  all  the  legal  effect  of  a 
direct  payment  by  the  district  and  receipt  by  the  holder  of 
the  bond.  I  think  that  the  evidence  was  admissible,  and 
competent  to  take  the  case  out  of  the  operation  of  the 
statute  of  limitations. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Sarah  A.  Hubbart,  plaintiff  and  appellant,  v. 
Paris  A.  Walker  et  al.,  defendants  and  ap- 
pellees. 

Heal  Estate:  unrbcobdep  deed:  lien  of  judgment:  sher- 
iff's DEED.  Land  conveyed  by  McK.  to  W.,  May  13,  1869. 
Deed  remained  in  the  hands  of  W.  nnreoorded  nntil  May 
22,  1880,  when  the  same  was  duly  recorded.  On  the  4th 
day  of  Angost,  1873,  L.  &  B.  filed  a  transcript  of  judgment  in 
the  office  of  the  clerk  of  the  district  court  of  the  proper  connty 
against  McK.  Execution  issued  thereon  February  7,  1876. 
Levy  made  on  land  same  day.  March  11,  1876,  sold  by  sheriff 
to  G.  Sheriff's  deed  on  said  sale  June  20,  1881.  Deed  to  G. 
supposed  to  have  been  recorded  the  same  day.  Deed  from  G.  to 
H.  In  ejectment  by  H.  y.  W.  et  dl,;  Had,  That  W.  holds  the 
land  by  the  title  conveyed  to  him  by  McK.  absolutely  unaffected 
by  the  judgment  of  L.  &  B.,  or  the  legal  proceedings  thereon 
under  which  plaintiff  claims.    Judgment  for  defendants  upheld. 
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Appeal  from  Lancaster  county  district  court  Tried 
below  before  Pound  and  Mitchell,  J. J. 

John  8.  Ghregory,  for  appellant 

Ryan  BrotherSy  for  appellees. 

Cobb,  J. 

This  case  was  tried  in  the  court  below  on  a  stipulation 
of  facts  of  which  the  following  is  the  substance : 

"1.  That  on  the  I3th  day  of  May,  1869,  John  M.  Mc 
Kesson  was  the  owner  in  fee  simple  of  the  land  in  contro- 
versy, and  on  said  day  he  executed  and  delivered  to  Paris 
Walker  a  warranty  deed,  good  and  sufficient  in  form,  con- 
veying to  said  Walker  the  said  land. 

''2.  On  the  11th  day  of  June,  1869,  the  said  Paris 
Walker  duly  filed  said  deed  for  record  in  the  clerk's  office 
of  Lancaster  county,  and  paid  the  fee  required  for  record- 
ing the  same. 

^'3.  That  the  said  clerk  of  Lancaster  county  duly  en- 
dorsed upon  said  deed  the  date  of  filing,  but  upon  entering 
the  description  of  the  land,  described  said  land  as  situated 
in  township  10  north,  range  six  (6)  east,  instead  of  being 
situated  in  range  seven  (7)  east,  as  was  in  said  deed  de- 
scribed. 

^'4.  This  misdescription  was  made  upon  the  indexes, 
and  upon  the  record  of  deeds.  And  after  said  clerk  had  so 
erroneously  recorded  said  deed  he  returned  the  same  to 
Paris  Walker. 

"5.  On  the  21st  day  of  July,  1875,  said  Paris  Walker 
sold  and  conveyed  by  warranty  deed  said  land  unto  Simon 
Kelley,  and  said  deed  was  recorded  on  July  22,  1875,  in 
book  '^R^'  of  deeds  of  Lancaster  county,  at  page  18. 

^'6.  On  the  22d  day  of  April,  1880,  Paris  Walker 
caused  his  deed  of  May  13,  1869,  to  be  refiled  for  record. 
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and  the  same  was  properly  recorded  in  book  No.  4  of  deeds, 
at  page  344. 

"7.  On  August  4,  1873,  Leighton  &  Brown  filed  a 
transcript  of  judgment  from  the  probate  court  of  Lancaster 
county  in  the  office  of  the  clerk  of  the  district  court  of  said 
county  against  J.  M.  McKesson,  and  thereupon,  the  7th 
day  of  February,  1876,  execution  was  issued  thereon,  and 
under  proceedings  thereon  deed  for  said  premises  was  exe- 
cuted and  delivered  by  the  sheriff  as  is  shown  by  exhibits 
attached  to  the  stipulation  and  filed  in  this  cause. 

"8.  The  claim  of  title  upon  the  part  of  the  plaintiff  is 
derived  by  mesne  conveyance  from  the  grantee  in  said  last 
mentioned  deed;  and  the  same.is  r^ular  in  form. 

'^9.  The  said  land  is  not  and  has  not  been  in  such  ac- 
tual possession  by  either  party  to  this  action,  so  as  to  charge 
either  party  with  notice  of— or  by — possession.'^ 

It  also  appears  from  the  record,  or  the  exhibit  attached 
to  the  stipulation  and  referred  to  therein,  that  the  sheriff's 
deed  under  which  the  plaintiff  claims  the  land  was  executed 
on  the  20th  day  of  June,  1881. 

The  least  that  can  be  claimed  for  the  deed  from  John 
M.  McKesson  to  Paris  Walker  is,  that  from  the  day  of  its 
date  and  delivery,  May  13,  1869,  to  the  day  of  its  record- 
ing, April  '22,  1880,  it  was  an  unrecorded  deed,  and  after 
the  latter  date  it  is  a  recorded  deed. 

By  virtue  of  the  execution  and  delivery  of  the  deed,  the 
title  to  the  land  passed  from  McKesson  to  Walker,  to  all 
intents  and  purposes,  so  far  as  the  question  involved  in  this 
case  is  concerned,  except  that  under  the  registry  laws  of  the 
state  until  the  deed  should  be  recorded  in  the  proper  county 
the  land  still  remained  subject  and  liable  to  be  applied  to 
the  payment  of  McKesson's  debts.  But  ,in  order  to  do 
this  the  creditor  of  McKesson  seeking  to  apply  it  must 
take  all  the  necessary  legal  proceedings  for  such  application 
while  the  deed  from  McKesson  to  Walker  remains  unre- 
corded. So  I  understand  the  effect  of  section  16  of  chap. 
78,  Compiled  Statutes,  which  is  as  follows: 


JANUARY  TERM,  1886.  97 

Hubbart  v.  Walker. 

'^  All  deeds,  mortgages,  and  other  instruments  of  writing 
which  are  required  to  be  recorded,  shall  take  effect  and  be 
in  force  from  and  after  the  time  of  delivering  the  same  to 
the  register  of  deeds  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  in  good  faith  without 
notice;  and  all  such  deeds,  mortgages,  and  other  instru- 
ments shall  be  adjudged  void  as  to  all  such  creditors  and 
subsequent  purchasers  without  notice  whose  deeds,  mort- 
gages, and  other  instruments  shall  be  first  recorded;  Pro- 
videdy  That  such  deeds,  mortgages,  or  instruments  shall  be 
valid  between  the  parties." 

Had  Walker  n^lected  or  failed  to  have  his  deed  re- 
corded or  filed  with  the  register  for  record  until  the  sher- 
iff's deed  to  Mrs.  Gregory  was  filed  for  record,  or,  in  the 
language  of  the  statute,  "  first  recorded,"  he  would  have 
lost  the  land,  and  as  to  her  and  the  judgment  creditors  at 
whose  sale  she  purchased.  Walker's  deed  would  be  ad- 
judged void.  But  he  had  his  deed  recorded  fourteen 
months  before  she  received  hers,  hence  his  title  is  abso^ 
lutely  ujiaffected  by  the  legal  proceedings  under  which  she 
claims. 

Wishing  to  decide  this  case  squarely  on  the  main  legal 
proposition  involved,  the  points  raised  by  counsel  for  de- 
fendants >¥ill  not  be  examined. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Wm.  E.  Washburn  et  al.,  plaintiffs  in  error,  v. 
Daniel  McGuire,  defendant  in  error. 

Attaohment:  affidavit:  case  stated.  Affidavit  for  attach- 
ment contained,  among  others,  the  following  allegation:  *' And 
that  the  defendant,  D.  McG.,  is  abont  to  convert, his  property,  or 
a  part  thereof,  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors."  On  motion  to  discharge  the  attach- 
ment on  the  ground  and  for  the  reason  that  the  facts  stated  in 
the  affidavit  for  attachment  are  untrue,  and  it  appearing  by  affi- 
davit that  on  the  day  of  the  issuance  of  the  attachment  the  de- 
fendant executed  and  placed  on  record  two  deeds  to  his  wife,  by 
each  of  which  he  conveyed  to  her  a  lot  of  land,  for  a  nominal 
consideration,  respectively;  and  one  of  said  conveyances  being 
explained  and  shown  not  to  be  fraudulent  by  the  respective 
affidavits  of  defendant  and  his  wife,  but  the  other  conveyance  not 
being  explained,  nor  in  any  manner  accounted  for,  or  even  alleged 
to  have  been  made  in  good  faith,  or  for  a  valid  consideration,  the 
order  of  the  district  court  discharging  said  attachment  reversed. 

Error  to  the  district  court  of  Gage  county.  Tried  be- 
low before  Broady,  J. 

Babcook  &  Davidson,  for  plaintiff  in  error. 

Hardy  &  McCandlesSj  for  defendant  in  error. 

Cobb,  J. 

Washburn  Bros.,  plaintiffs,  commenced  an  action  against 
Daniel  McGuire,  defendant,  for  a  balance  claimed  to  be 
due  them  of  $388.36,  and  interest.  The  defendant  made 
a  general  denial  to  the  plaintiffs'  petition.  Plaintiffs  also 
sued  out  an  order  of  attachment  in  said  cause,  allying  as 
ground  for  attachment,  "That  the  defendant,  Daniel  Mc 
Guire,  is  about  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing  it  beyond  his  cred- 
itors, and  that  he  is  about  to  dispose  of  his  property,  or  a 
part  thereof,  with  the  intent  to  defraud  his  creditors/' 
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Property  of  the  defendant  was  attached  under  the  said 
order.  On  the  18th  day  of  September,  1885,  defendant 
filed  a  motion  to  discharge  the  attachment  for  the  reason 
that  the  fiicts  stated  in  the  affidavit  for  attachment  are 
untrue. 

At  the  hearing  on  the  Ist  day  of  October,  1886,  the  courts 
sustained  the  said  motion  and  discharged  the  said  attach- 
m  ent.  To  reverse  which  order  the  said  cause  is  brought  to 
this  court  on  error  by  the  plaintiffs. 

It  appears  that,  pending  the  suit  and  before  the  service 
of  the  order  of  attachment,  the  defendant  conveyed  certain 
village  lots  to  Jane  B.  McGuire,  his  wife. 

The  question  raised  by  the  moticm  of  defendant  was  tried 
by  affidavits.  On  the  part  of  the  defendant  was  filed  his 
own  affidavit,  that  of  his  wife,  Jane  B.  McGaire,  that  of 
his  attorney,  A.  D.  McCandless,  each  of  whom  testified  as 
to  the  facts  and  circumstances  connected  with  the  transac- 
tions complained  of  by  plaintifis,  and  those  of  nine  citizens 
of  Wymore,  who  testify  as  to  the  good  character  of  the  de- 
fendant, and  their  opinion  of  his  innocence  of  the  fraud 
charged  against  him. 

The  affidavit  of  the  defendant,  in  addition  to  denying 
all  fraud,  fraudulent  intent,  or  intention  to  dispose  of  his 
property,  or  any  part  thereof,  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,  also  sets  out  that  all  ot 
the  plainti£&'  claim  except  $55.51  is  secured  by  mechanics' 
liens  on  different  parcels  of  real  estate;  also  that  '^he  con- 
veyed  said  lot  15  in  block  29  to  Jane  B.  McGuire,  his 
wife,  for  the  reason  that  the  money  used  in  the  purchase 
of  said  lot  belonged  to  her,  and  said  property  was  in  fact 
hers,  and  that  said  transfer  was  made  in  good  faith,  and 
without  any  intention  to  defraud  plaintiff,''  etc. 

The  affidavit  of  Jane  B.  McGuire,  wife  of  defendant,  al- 
leges that  lot  15  in  block  29,  in  Wymore,  was  purchased 
and  the  improvements  thereon  made  with  her  money,  and 
that  the  said  property  was  in  fact  hers,  etc.     But  neither 
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she  nor  Daniel  McGuire  give  any  reason  or  offer  any  ex- 
planation for  the  conveyance  to  her  by  the  defendant  of  lot 
6  in  block  27,  in  Wymore's  addition  to  the  town  of  Wy- 
more,  which,  according  to  the  affidavits  of  both  of  the 
Washburns,  was  conveyed  by  said  Daniel  McGuire  to  Jane 
B.  McGaire  on  the  same  day,  but  by  a  different  deed,  as 
the  other  lot 

I  think  the  affidavits  filed  on  the  part  of  defendant  suf- 
ficient to  change  the  burden  of  proof  of  fraud  back  upon 
the  plaintiffs,  except  as  to  the  conveyance  of  said  lot  6  in 
block  27,  in  Wymore's  addition ;  but  there  being  no  denial 
of  the  allegations  of  the  original  affidavit  for  attachment, 
80  far  as  the  same  relates  to  that  conveyance,  such  all^a- 
tions  must  be  deemed  to  be  true. 

The  order  of  the  district  court  is  therefore  reversed,  and 
the  said  attachment  restored. 

Judgment  AOooBDiNGiiT. 

The  other  judges  concur. 


J.  T.  McKlNSTTEB,  PliAnmPP  IN  ERROR,  V.  N.  F.  HlTCH- 

1^7551         COCK  AND  J.  F.  TOWNSEND,  DEFENDANTS  IN  ERROR. 

66    2361 

1.  Aooount  Stated.  An  aooonnt  stated  is  an  agreement  between 
persons  who  have  had  previons  transactions,  fixing  the  amount 
due  in  respect  to  such  transactions.  As  distinguished  from  a 
mere  admission  or  acknowledgment  it  is  a  new  cause  of  action. 
It  is  not  a  contract  upon  a  new  consideration  and  does  not  create 
an  estoppel,  but  establishes  prima  fade  the  aoenrac^  of  the  items 
charged  without  further  proof. 

S.    :  AcnoK  ok:  defense:  FBAtm:  pleading:  question 

FOB  JX7BY.  In  an  action  upon  an  account  stated  where  the  an- 
swer denies  the  allegations  of  the  petition  and  alleges  affirma- 
tlrelj  that  an  aooount  existed  between  plaintifis  and  defendants, 
that  plaintlfb  were  defendant's  banken,  and  that  thej,  with 
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intent  to  defraud  plaintiff,  concealed  from  him  the  real  condi- 
tion of  the  account  and  failed  to  credit  him  with  deposits  made 
by  him,  and  charged  him  with  items  with  which  he  was  not 
chargeable;  Held,  That  the  allegations  of  fraud  contained  in  the 
answer  were  sufficient  if  proven  to  vitiate  the  account  stated  if 
one  existed,  and  that  the  question  of  soch  fraudulent  conceal- 
ment should  be  submitted  to  the  jury  with  other  issues  in  the 


Ebbob  to  the  district  court  for  Johnson  county.  Tried 
below  before  Beoady,  J. 

T.  Appleget  &  Son^  for  plaintiff  in  error,  cited:  Stenton 
V.  Jerome,  54  N.  Y.,  480.  Lockwood  v.  Thome^  UN.  Y., 
170.  Daniela  v.  Wilber^  60  111.,  526.  Champion  v.  Jos- 
lyn,  44  K  Y.,  663.  Wilson  v.  Wilson,  14  Com.  Bench, 
626.  Jones  v,  Dwan,  3  Watts  &  S.,  109.  Kennedy  v. 
Ooodman,  14  Neb.,  585.     Roberts  v.  ToUen,  13  Ark.,  609. 

S.  P.  Davidson,  for  defendants  in  error,  cited :  1  Nash 
PI.  and  Pr.,  757.  5  Wait's  Pr.,  666.  8lee  v.  Bloom,  20 
Johns.,  669.  Kronenberger  v,  Binz,  66  Mo.,  121.  Horan 
V.  Long,  11  Tex.,  230.  Sutphen  v.  Oushm>an,  36  III,  186. 
Euffher  v.  Hewitt,  7  West  Va.,  585.  Terry  v.  Sickles,  13 
Cal.,  427. 

Reese,  J. 

The  original  action  in  the  district  court  ^yas  upon  an  ac- 
count stated.  The  allegations  of  the  petition  as  it  stood  at 
the  time  of  trial  were  to  the  effect  that  a  statement  of  the 
account  had  been  presented  to  plaintiff  in  error  by  defend- 
ants in  error,  who  were  bankers,  on  the  3d  day  of  April, 
1884,  and  which  said  statement  was  admitted  by  plaintiff 
in  error  to  be  correct,  and  that  the  balance  thereby  shown, 
(4,863.80,  was  due  and  owing  to  defendants  in  error  from 
plaintiff  in  error. 

The  answer  of  plaintiff  in  error  denied  all  the  allega- 
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tions  of  the  petition  except  the  fact  that  he  did  business  at 
the  bank  of  defendants  in  error.  It  is  also  alleged  that 
defendants  in  error  fraudulently  charged  certain  sums  of 
money  to  plaintiff  in  error^  and  with  intent  to  defraud  him 
failed  to  give  him  credit  for  certain  sums  deposited  in  the 
bank.  That  the  overcharges  and  failure  to  credit  were 
made  and  omitted  with  the  fraudulent  intent,  and  purpose 
of  deceiving  and  defrauding  plaintiff  in  error.  It  is  fur- 
ther alleged  that  defendants  in  error  transacted  all  the 
business  of  plaintiff  in  error  as  his  bankers,  and  that  the 
statements  of  accounts  made  by  defendants  in  error  were 
fraudulently  and  intentionally  so  made  and  done  by  de- 
fendants in  error  as  to  conceal  from  plaintiff  in  error  the 
true  condition  and  standing  of  the  business  transactions  be- 
tween them,  and  that  plaintiff  in  error  was  thereby  de- 
ceived as  to  the  true  condition  thereof,  and  that  there  was 
justly  due  plaintiff  in  etror,  after  allowing  all  proper  cred- 
its, etc.,  the  sum  of  $6,020.19,  for  which  judgment  was 
demanded.  A  trial  was  had  to  a  jury,  which  resulted  in  a 
verdict  and  judgment  in  &vor  of  defendants  in  error,  who 
were  plaintifis  below. 

It  is  not  deemed  necessary  to  notice  the  testimony  intro- 
duced on  the  trial  at  any  great  length,  but  we  deem  it  suf- 
ficient to  say  that  both  parties  maintained  the  allegations 
of  their  pleadings  to  quite  a  considerable  extent,  and  as 
another  trial  must  be  had  on  account  of  what  we  deem 
sufficient  error  in  the  record,  we  will  refrain  from  any  ex- 
pressions of  opinion  as  to  the  merits  of  the  case  as  sliown 
by  the  testimony.  A  number  of  instructions  were  given 
to  the  jury  by  the  court,  some  of  which  were  given  at  the 
request  of  the  parties  and  some  on  the  court's  own  motion. 
As  they  were  in  the  main  harmonious,  and  no  objection 
can  be  made  upon  the  ground  that  they  were  conflicting,  it 
would  serve  no  good  purpose  to  set  them  out  in  full,  but 
we  quote  such  as  may  be  deemed  necessary  to  fully  present 
the  principle  involved  in  the  case  upon  which  it  was  tried. 
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The  first  given  on  behalf  of  defendants  in  error  is  as  fol- 
lows: 

''The  court  instructs  the  jury  that  if  plaintiffi  have 
proved  by  a  fair  preponderance  of  the  evidence  that  at  or 
about  the  time  mentioned  in  the  petition  they  presented  to 
defendant  a  statement  of  the  account  between  the  parties, 
showing  a  balance  due  from  defendant  to  plaintiffi,  and 
that  soon  thereafter  defendant  came  into  plaintiffi'  bank 
and  had  certain  items  in  said  account  explained  by  plain- 
tifis,  and  after  said  explanation  was  made  said  defendant 
admitted  said  acoouHt  was  correct  and  showed  the  correct 
amount  due  plaintiffi  from  defendant,  then  plaintifis  have 
established  an  account  stated,  and  are  entitled  to  recover 
the  amount  of  said  balance  admitted  to  be  true  and  inters 
est  from  May  3d,  1884,  at  seven  per  cent  per  annum. 

If  the  account  stated  has  been  proven  as  alleged,  that 
fact  is  conclusive  of  this  case  and  of  the  amount  due  plain- 
tiffs from  defendant,  and  you  should  not  inquire  into  the 
correctness  or  incorrectness  of  any  of  the  items  of  the  ao- 
count,  but  find  for  plaintifis  as  above  stated.^' 

Plaintiff  in  error  requested  the  court  to  give  the  follow- 
ing instruction: 

''You  are  instructed  that  frauds,  errors,  and  mistakes  in 
an  account  are  always  subject  to  correction  in  the  courts.'^ 
This  was  changed  by  adding  the  following:  "But  this,  so 
far  as  this  case  is  concerned,  applies  only  to  the  open  ac- 
count allied  in  the  answer  and  not  to  the  account  stated 
allied  in  the  petition.  As  to  the  account  stated  there  is 
no  issue  in  this  case  except  whether  or  not  the  plaintiffs' 
all^ations  on  that  subject  are  true.'' 

An  account  stated  is  defined  to  be  an  agreement  between 
persona  who  have  had  previous  transactions,  fixing  the 
amount  due  in  respect  to  such  transactions  and  promising 
payment.  As  distinguished  from  a  mere  admission  or  ac- 
knowledgment it  is  a  new  cause  of  action.  It  is  not  now 
regarded  as  a  contract  upon  a  new  consideration,  and  does 
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not  create  an  estoppel,  but  it  establishes  prima  fame  the 
accuracy  of  the  items  without  further  proof.  Abbott's 
Trial  Ev.,  458.  The  promise  may  be  implied.  An  ex- 
press promise  to  pay  is  not  necessary  to  be  alleged  or 
proved.     Claire  v.  Claire j  10  Neb.,  54. 

Whether  established  by  express  or  implied  assent  the 
burden  of  showing  its  incorrectness  is  thrown  upon  the 
other  partyj  He  may  prove  fraud,  omission,  or  mistake, 
and  in  these  respects  he  is  in  nowise  concluded  by  the 
admission  implied  from  his  silence  after  it  was  rendered. 
It  is  conclusive  unless  some  fraud,  oitiission,  or  inaccuracy 
is  shown,  and  ordinarily  the  burden  is  upon  him  to  do  so. 
But  he  is  not  estopped  from  doing  so,  even  though  it  is 
signed  by  him.  Id.,  462.  1  Wait's  Ac.  &  Def.,  198. 
Even  though  he  should  give  a  note  for  the  balance.  Mor^ 
ton  V.  BogerSy  14  Wend.,  576.  Miller  v.  Probata  Add. 
(Penn.),  344.  Kirkpatriek  v.  Tumbull,  Id.,  260.  NichoOs 
f).  Alsopj  6  Conn.,  477.  Perkina  v.  Hart,  11  Wheat.  (U. 
S.),  237.  See  also  1  Wait's  Ac.  and  Bef.,  195,  and  cases 
there  cited.  6  Id.,  430.  As  to  the  conclusiveness  of  an 
account  stated,  see  further  Famam  v.  BrookSy  9  Pick.,  212. 
Boberts  v.  Totten,  13  Ark.,  609.  Rembert  v.  Broum,  17  Ala., 
667.  Bankhead  v.  AUoway,  6  Coldw.  (Tenn.),  56.  Chat- 
ham V.  Nilesy  36  CJonn.,  403.  La  Irobe  v.  Hayward,  18 
Fla.,  190.  Shirks^  Appeal,  8  Brewst,  119.  Kronenberger 
V.  Binzy  56  Mo.,  121. 

As  to  whether  the  mere  acceptance  of  a  customer's  bank 
book,  written  up  and  returned  to  him  by  the  bank,  to- 
gether with  the  checks,  without  objection  as  incorrect,  is 
to  be  held  binding  upon  the  customer  as  an  account  stated, 
is  a  question  upon  which  authorities  differ,  and  which  it 
seems  is  not  necessary  here  to  decide,  as  it  is  claimed  by 
defendants  in  error  that  plaintiff  in  error  assented  to  the 
statement  a  few  days  after  it  was  made.  Upon  this  point 
see  Morse  on  Banks  and  Banking,  358,  and  cases  there 
cited.     But  perhaps  the  better  rule  is,  that  if  such  an  ac- 
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cx)aiit  be  retained  for  an  unreasonable  time  without  objec- 
tion it  will  be  treated  as  an  account  stated  emd  prima  facie 
correct.  Ruffner  t.  HewUty  7  West  Va.,  585.  Copwood  v. 
BoUon,  26  Miss.  (4  Gush.),  212.  Darlington  v.  Taylw,  3 
Grant  (Pa.),  195.  Terry  v.  Sickles,  13  Cal.,  427.  Yet  this 
must  depend  upon  the  special  circumstances  of  each  case. 
WhiU  V.  HampU,  10  Iowa,  238. 

The  doctrine  here  stated  is  substantially  admitted  by 
defendants  in  error,  but  it  is  insisted  that  under  the  plead- 
ings proof  of  such  facts  as  would  vitiate  the  account  stated 
was  inadmissible,  as  the  answer  did  not  contain  the  allega- 
tions necessary  to  admit  such  proof.  That  in  order  to 
attack  the  stated  account  the  defendant  in  the  action  must 
admit  the  allegations  of  the  petition  in  that  behalf  and 
then  all^e  that  there  was  fraud  or  mistake  in  the  settle- 
ment. We  are  not  ready  to  adopt  this  proposition.  While 
it  is  true  that  the  defenses  pleaded  must  be  consistent,  yet 
our  code  permits  a  defendant  to  plead  as  many  defenses  as 
he  may  have  (sec.  100,  civil  code)  so  long  as  they  are  con- 
sistent. The  answer  denies  that  there  was  an  account 
stated  between  the  parties.  We  think  the  answer  is  fully 
sufficient  to  entitle  plaintiff  in  error  to  have  the  question 
of  the  correctness  of  the  account  submitted  to  the  jury  by 
proper  instructions,  and  that  the  court  erred  in  giving  the 
first  instruction  asked  by  defendant  in  error  and  in  the 
modification  or  change  made  in  the  first  asked  by  plain- 
tiff in  error.  As  we  understand  and  believe  the  law  to 
be  upon  this  question  it  is  that  the  account  stated  having 
been  allege^  by  defendants  in  error  and  denied  by  plaintiff 
in  error  the  burden  of  proof  was  upon  defendants  in  error 
to  establish  this  allegation  of  their  petition.  If  the  fact 
was  proven  as  alleged,  that  fact  was  not  *'  conclusive  of 
the  case  and  of  the  amount  due  plaintiffs,''  but  the 
plaintiffs  yier^  prima  facie  entitled  to  recover,  and  the  bur- 
den of  proof  to  show  the  fraud  alleged  was  upon  the  de- 
fendant in  the  action,  and,  unless  established  to  the  satis- 
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faction  of  the  jury,  the  claim  of  defeDdants  in  error  would 
stand  as  proven.  If  the  fraud  was  proven  the  account  stated 
would  be  vitiated  thereby  and  the  plaintiff  in  the  action 
could  not  recover  thereon. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reyebsed  and  bemanded. 
The  other  judges  concur. 


The  State  of  Nebbasea,  ex  bel.  Nathan  K.  Gbigos, 
y.  Chables  W.  Meekeb. 

1.    Public  BeoordB :  feb  book.    The  record  known  as  the  fee 
book,  kept  bj  the  derk  of  the  district  coart,  is  a  public  record. 

3.    :  xzAMiKATioir.    An  J  person  interested  in  the  erainin»- 

tion  of  a  public  record  may  do  so  free  of  chai^. 

Obiqinal  application  for  mandamus. 

N.  K.  OriggBj  pro  se. 

Abbott  &  Abbott,  F.  L  Fo^b,  and  Ry<m  Brothers,  for 
respondent 

Reese,  J. 

This  is  an  application  for  a  writ  of  mandamus  to  the 
clerk  of  the  district  court  directing  him  to  allow  the  re- 
lator to  examine  the  public  records  of  his  office.  It  is 
alleged  that  respondent  refuses  to  allow  the  inspection 
without  the  payment  of  the  sum  of  fifteen  cents  for  each 
examination.  The  record  sought  to  be  examined  is  the 
'^fee  book/'  which  is  kept  as  required  by  section  321  of 
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the  civil  code.  The  relation  shows  that  the  relator  is  in- 
terested in  the  examination  of  the  record  referred  to. 
Section  1  of  chapter  74,  Cbmp.  Stat,  provides  that  "  all 
citizens  of  this  state  and  all  other  persons  interested  in 
the  examination  of  the  public  records  are  hereby  folly 
empowered  and  authorized  to  examine  the  same  free  of 
charge  during  the  hours  the  respective  offices  may  be  kept 
open  for  the  ordinary  transaction  of  business.'' 

The  fee  book  is  a  public  record. 

No  defense  has  been  plead  to  the  relation  and  no  reason 
is  shown  why  the  writ  should  not  issue. 

It  is  the  duty  of  respondent  to  allow  the  examination 
of  the  record. 

The  writ  is  allowed. 

Judgment  aooordikolt. 
The  other  judges  concur. 


LoxnsB  BuKz,  appellant,  v.  John  C.  Corneliub, 

APPELLEE. 

Trial:  obiginal  psrrnoN  as  evidsncs.  When  a  cauae  is  59  l%\ 
iMing  tried  upon  an  iasae  formed  by  an  amended  petition,  an- 
swer, and  reply,  the  original  petition,  if  inconsistent  with  the 
amended  petition,. is  competent  evidence  for  the  purpose  of 
piOTing  admissions  inconsistent  with  the  claim  and  testimony 
of  plaintiff  upon  the  trial.  And  where  snch  pleading  is  veri- 
fied by  the  oath  of  the  party  filing  it,  and  it  is  shown  that  the 
contents  were  known  and  nnderstood  at  the  time  of  snch  verifica- 
tion, and  where  the  determination  of  the  cause  depends  upon 
the  unsupported  testimony  of  the  party  thus  contradicted,  such 
evidence  would  be  entitled  to  weight.  But  if  the  testimony 
offered  by  both  parties  tended  to  support  the  allegations  of  the 
amended  petition,  and  it  is  not  shown  that  the  i>arty  verifying 
the  original  pleading  knew  its  contents,  not  understanding  the 
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language  in  which  it  was  written,  the  rule  would  not  apply 
with  so  much  force. 

3.  Speciflo  Performance:   sale  of  pabt  of  homestead. 

Where  a  defeixlant  and  his  wife  sold  a  part  of  their  homestead 
and  executed  their  joint  conveyance  therefor  and  delivered  the 
deed  to  the  purchaser,  and  where  it  was  afterwards  ascertained 
that  the  premises  were  encumbered  by  judgment  liens  which 
could  be  enforced  against  the  deeded  premises  and  the  deed 
was  surrendered  to  the  seller  and  a  lease  taken  for  six  years, 
with  the  understanding  and  agreement  that  at  the  end  of  that 
time  the  judgment  liens  would  be  canceled  and  the  contract  of 
sale  then  carried  out,  the  purchaser  will  be  entitled  to  receive 
the  deed  at  the  expiration  of  the  six  years,  or  when  the  judg- 
ment liens  are  removed,  and  such  right  will  date,  so  far  as  the 
homestead  rights  of  the  grantors  are  concerned,  from  the  deliv- 
ery of  the  deed  by  them. 

8.  Conveyance  by  Deed :  bedeliyeby  ob  sttbbendeb  does 
NOT  divest  title  OF  GBANTEE.  Where  a  deed  of  conveyance 
of  real  estate  is  executed  and  delivered  to  a  purchaser,  such 
execution  and  delivery  vests  the  title  of  the  grantor  in  the 
grantee  and  a  redelivery  or  surrender  of  the  deed  unaccom- 
panied with  the  purpose  of  rescinding  and  annulling  the  con- 
tract of  purchase  will  neither  divest  the  grantee  of  the  title 
nor  operate  as  an  estoppel  against  him. 

4.  Specific  Performance :   evidence:  decbee.    In  an  actioo 

for  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate  where  the  prayer  is  for  general  relief  it  was  Held,  That  if 
the  &cts  stated  in  the  petition  and  proved  on  the  trial  showed 
that  the  contract  had  been  performed  and  the  conveyance  made, 
and  that  the  proper  relief  would  be  a  decree  quieting  the  title 
of  the  plaintiff,  such  decree  should  be  entered  as  would  protect 
the  plaintiff  in  the  enjoyment  of  the  property  in  question. 
But  that  such  decree  should  be  subject  to  the  payment  of  the 
unpaid  part  of  the  purchase  money  as  is  shown  to  be  unpaid 
and  of  the  taxes  paid  by  the  defendant  as  accrued  liens  after 
the  execution  and  delivery  of  the  deed. 

Appeal  from  the  district  court  of  Hall  county.     Heard 
below  before  Norval,  J. 

Thumnid  &  Platte  for  appellant. 

0.  A.  Abbott,  for  appellee.       * 
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Reese^  J. 

This  is  an  action  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate.  The  decree  being  against 
the  plaintifi*^  she  appeals. 

The  substance  of  the  allegations  of  her  petition  is,  that 
in  the  year  1876  the  defendant  was  the  owner  of  the  real 
estate  in  question,  and  that  he  sold  the  same  to  plaintifi* 
for  the  sum  of  $125.00.  Of  this  amount,  $76.00  was  paid 
in  cash  and  the  remaining  $60.00  was  to  be  paid  in  one 
year  from  the  date  of  purchase.  A  warranty  deed  was  ex- 
ecuted by  defendant  and  his  wife  and  delivered  to  plain- 
tiff, whereupon  she  took  possession  of  the  property,  making 
lasting  and  valuable  improvements  thereon,  and  has  resided 
thereon  as  her  home  ever  since.  That  about  the  7th  day 
of  July,  1877,  defendant  called  upon  plaintiff  and  told  her 
that,  owing  to  the  judgments  against  him,  he  could  not  make 
a  good  title  to  the  property,  and,  the  deed  not  being  yet 
placed  on  record,  he  would  better  take  it  and  execute  to 
her  a  lease  for  six  years,  at  the  end  of  which  time  he  would 
have  the  judgment  liens  removed  and  would  then  make  a 
good  deed ;  or,  if  at  that  time  the  liens  were  not  canceled,  he 
would  make  another  lease  for  ninety-nine  years ;  that  the 
property  was  hers,  and  she  might  make  all  the  improve- 
.ments  desired,  and  he  would  give  her  a  writing  or  lease 
which  would  be  as  good  as  a  deed,  until  the  matter  was 
fully  cleared  up,  when  she  could  pay  him  the  unpaid 
$50.00,  and  the  title  would  be  conveyed  to  her  free  from  in- 
cumbrance ;  or,  failing  to  be  able  to  do  so,  he  would  execute 
the  long  term  lease.  Both  parties  were  Germans,  plaintiff 
being  unable  to  read  or  speak  the  English  language.  That 
defendant  delivered  to  her  a  writing,  stating  that  it  was  a 
written  contract  containing  the  terms  of  the  agreement^ 
which  she  received  supposing  it  to  be  such.  Having  full 
confidence  in  the  word  and  int^rity  of  defendant,  she  laid 
it  away,  ignorant  of  its  real  contents.    That  in  fact  the 
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writing  did  not  contain  the  whole  contract  as  represented 
to  her  when  she  signed  it,  but  was  simply  a  lease  for  six 
years,  the  rent  reserved  being  the  sum  of  $75.00  so  |)aid  in 
advance.  That  defendant  had  removed  the  judgment  liens 
and  was  now  able  to  convey  the  property,  but  that  he  re* 
fused  80  to  do,  and  demanded  its  possession.  She  having 
tendered  the  $50.00  now  due  upon  the  contract,  seeks  a 
reformation  of  the  contract  and  its  specific  performance. 

The  answer  admits  the  ownership  of  the  premises,  the 
sale,  payment  of  $75.00  as  part  of  the  purchase  price,  the 
execution  of  the  deed,  the  possession  by  plaintiff  of  the 
property,  the  return  of  the  deed,  the  existence  of  the  judg- 
ment liens,  the  making  of  the  improvements  to  the  extent 
of  three  hundred  and  twenty-five  dollars,  the  execution  and 
delivery  of  the  lease,  and  the  tender  of  the  sum  of  $50.00 
and  refusal  to  execute  the  deed  or  long-term  lease.  He 
alleges  that  after  the  sale  and  execution  pf  the.  deed  by 
himself  and  wife,  the  plaintiff  returned  the  deed  to  him  and 
refused  to  accept  it,  and  at  that  time  he  was  in  straitened 
drcumstant^es  and  could  not  refund  the  $75.00,  and  in  order 
to  satisfy  her  therefor  he  executed  the  lease  for  six  years, 
which  she  received  in  full  satisfaction  for  said  payment,  and 
that  the  contract  of  sale  was  then  terminated,  the  lease 
being  in  accordance  with  their  agreement,  there  being  no 
contract,  either  verbal  or  otherwise,  for  the  conveyance  of 
tlie  premises  or  the  execution  of  the  long-term  lease.  He 
alleges  the  possession  by  plaintiff  of  the  premises  to  be 
under  and  by  virtue  of  the  lease,  and  not  by  virtue  of  any 
other  contract  or  agreement,  and  that  all  the  improvements 
which  were  made  were  made  under  the  lease,  with  full 
knowledge  of  its  contents,  and  that  it  terminated  on  the  7th 
day  of  July,  1883.  That  all  the  conversation  concerning 
the  contract  and  lease  was  in  the  German  language,  and  was 
fully  understood  by  plaintiff,  and  the  contents  of  the  lease 
were  fully  explained  to  her.  That  he  never  has  and  does 
not  claim  the  improvements  made  upon  the  property,  and 
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is  willing  that  plaintiff  may  remove  them.  He  allies  that 
he  has  paid  all  taxes  upon  the  property  during  the  occu- 
pancy .of  plaintiff,  including  the  construction  of  sidewalks, 
none  of  which  have  ever  been  paid  or  offered  to  be  paid  by 
plaintiff.  That  at  the  expiration  of  the  Tease  and  plain* 
tiff's  refusal  to  surrender  he  commenced  an  action  against 
plaintiff  for  the  forcible  detention  of  the  premises  and  ob* 
tained  a  judgment  of  restitution^  but  that  plaintiff  had 
appealed  therefrom  and  the  cause  was  pending  in  the  said 
district  court  on  the  appeal.  It  is  also  alleged  that  the 
supposed  agreement  was  an  agreement  for  the  purchase  of 
real  estate^  and  that  no  note  or  memorandum  thereof  was  lu 
writing,  and  also  that  if  any  such  agreement  was  made  it 
was  not  to  be  performed  within  one.  year,  and  that  it  was 
void  by  the  statute  of  frauds.  That  at  the  time  .of  the 
making  of  the  said  contract  of  sale  and  at  all  times  since 
said  date  he  has  been  the  head  of  a  family  consisting  of  a 
wife  and  children,  and  that  said  premises  constituted  a 
part  of  his  homestead,  and  that  his  wife,  who  was  living 
on  the  7th  day  of  July,  1877,  never  consented  to  such  sale 
or  lease,  and  that  since  the  death  of  his  first  and  marriage 
to  his  present  (second)  wife  she  has  never  given  her  consent 
to  such  sale  or  conveyance,  and  that  for  that  reason  the 
plaintiff  ought  not  to  have  her  action  against  him. 

The  reply  denies  the  allegations  of  the  answer. 

The  question  presented  upon  a  review  of  the  testimony 
is  not  so  much  upon  a  conflict  of  the  testimony,  although 
somewhat  conflicting,  but  rather  as  to  the  proper  conclu« 
sions  to  be  reached  aud  inferences  to  be  drawn  from  the 
&ct8  as  dearly  proved  or  conceded  by  the  testimony  of  the 
defendant  and  his  witnesses.  Taking  the  case  together  as 
a  whole  as  presented  by  the  proofs,  we  think  it  unquestion- 
ably appears  that  defendant  and  his  family  were  residing 
together  upon  a  tract  of  land,  all  of  which  was  a  home- 
stead and  exempt  from  levy  by  execution.  That  judgments 
existed  against  him  which  were  a  dormant  lien  upon  the 


112   SUPREME  COURT  OF  NEBRASKA, 

Bans  T.  Comellut. 

whole  property,  but  which  was  unknown  at  the  time  by 
both  parties  to  this  suit ;  that  acting  in  the  belief  that  de- 
fendant.could  convey  a  good  title  to  the  premises  in.  ques- 
tion plaintiff  purchased  the  same,  being  a.  small  portion  of 
the  homestead^  for  the  sum  of  (125,  paying  (76  in  cash 
and  agreeing  to  pay  the  remaining  $50  at  the  expiration 
of  one  year,  a  warranty  deed  being  executed  by  defend- 
ant and  his  then  living  wife  and  delivered  to  plaintiff;  she 
taking  possession  of  the  property  and  making  improve- 
ments thereon  to  the  extent  of  $500  in  value,  consisting  of 
a  dwelling-house,  etc.  Plaintiff  was  a  widow  and  without 
means,  the  $75  having  been  in  part  wages  due  her  for  labor, 
failed  to  get  her  deed  recorded,  iind  after  the  lapse  of  about 
six  months  it  was  discovered  that  a  conveyance  could  not 
be  made  without  rendering  the  property  liable  to  levy  upon 
execution  by  the  creditors  of  defendant  The  deed  was 
then  surrendered  to  defendant  by  plaintiff  and  the  lease 
for  six*  years  executed.  The  plaintiff  testifies  in  sub- 
stance as  allied  in  her  petition  as  to  the  circumstances 
under  which  the  lease  was  received.  Her  testimony  is 
supported  by  the  testimony  of  George  H.  Thummel, 
Mrs.  Carlotta  Bartenbach,  C.  Schlotfeldt,  and  T.  Burners, 
who  all  testify  in  substance  that  at  various  times  defend- 
ant stated  to  them  that  when  he  found  the  property  was 
so  encumbered  that  he  could  not  make  a  clear  title  he 
took  the  deed  back  and  gave  her  a  lease  for  six  years, 
by  which  time  he  expected  to  free  the  title  from  the 
liens  and  would  then  make  a  good  deed,  or  if  the  liens 
Btill  existed  he  would  make  a  lease  for  ninety-nine  years. 
The  defendant,  when  testifying  on  his  direct  examina- 
tion in  his  own  behalf,  in  answer  to  the  question  as  to 
what  was  said  to  the  plaintiff  at  the  time  he  gave  her 
the  lease,  answered  as  follows:  "I  told  her  when  I  found 
out  I  could  not  sell  there  was  a  heavy  lien  on  that  property. 
I  told  Mrs.  Buuz,  *  The  paper  you  have  got  is  not  worth 
anything  and  you  pay  $75  onto  it  and  for  them  $75  I 
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give  you  a  six  years'  lease,  and  when  this  six  years  is  gone 
by  I  may  have  a  different  thing,  and  then  I  may  be  able 
to  sell  it  to  you  or  lease  it  to  you  for  ninety-nine  years/ 
That  is  the  way  I  talked  in  German.  She  says,  'AH 
right/  so  we  made  the  lease  and  she  gave  me  back  the 
deed/'     In  his  cross-examination  the  following  occurs: 

Q.  You  say  you  told  her  what  was  in  the  lease.  Now, 
did  you  not  tell  her  further  than  that  that. at  the  end  of 
this  time  you  would  give  her  a  deed  or  a  lease  for  ninety- 
nine  years? 

A.  Yes,  sir ;  I  told  her  in  six  years  we  might  have 
different  times,  so  I  could  be  able  to  pay  off  those  liens  on 
the  property  and  then  I  might  sell  to  her  or  give  her  a 
lease  for  ninety-nine  years. 

Q.  You  have  paid  all  these  liens  up  now,  have  you 
not? 

A.    Yes,  sir, 

Q.     And  you  have  a  clear  title  there,  have  you  not? 

A.    Yes,  sir. 

Q.     And  you  have  refused  to  give  her  the  deed  or 

make  her  the  lease,  have  you  not? 

A.     Yes,  sir. 

♦  ♦«♦♦♦ 

Q.  You  and  Mrs.  Bunz  have  lived  next  door  to  each 
other  for  a  long  time? 

A.     Yes,  sir. 

Q.     The  family  relations  were  all  good,  were  they  not  ? 

A.    Yes,  sir,  about  half  the  time. 

Q.  Now  you  say  you  were  at  the  time  you  told  her 
you  might  be  in  better  circumstances,  and  you  would  deed 
it  to  her? 

A.    Yes,  sir. 

It  is  true  that  the  witness  afterwards,  in  answer  to  cer- 
tain questions  propounded  by  the  court,  testified  that  he 
did  not  agree  to  make  the  deed,  nor  the  lease  at  the  end 
of  the  six  years,  and  that  he  did  not  represent  to  plaintiff 
8  ' 
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that  any  such  provisions  were  contained  in  the  lease. 
But  by  the  whole  record  it  is  clearly  shown  that  the  con- 
tract was  made  as  claimed  by  plaintiff. 

A  former  petition  filed  by  her  was  introduced  in  evi- 
dence by  defendant,  in  which  it  is  allied  that  the  agree- 
ment or  contract  to  convey  or  execute  the  long  lease  rested 
in  parol  and  was  made  at  the  time  of  the  delivery  of  the 
lease.  It  is  claimed  that  this  petition  is  an  admission  or 
declaration  under  oath  inconsistent  with  the  all^ations  of 
the  amended  petition  and  her  present  claim.  While  this 
is  to  some  extent  true,  and  if  the  case  depended  ilpon  her 
unsupported  testimony,  and  it  were  shown  that  she  knew 
the  contents  of  the  original  petition,  it  might  be  entitled 
to  much  weight.  Yet  in  view  of  the  testimony  of  the 
other  witnesses  and  the  conceded  circumstances  of  the  case 
we  cannot  see  that  it  should  be  entitled  to  any  great  con- 
sideration in  arriving  at  the  proper  conclusion  as  to  the 
merits  of  the  case. 

We  agree  with  counsel  for  defendant  that  ordinarily 
where  a  party  enters  into  possession  under  a  lease  and 
holds  possession  under  it  and  in  accprdance  with  its  terms, 
with  full  knowledge  of  its  contents,  no  action  would  lie 
to  enforce  a  specific  performance  of  a  different  parol  con- 
tract. This,  of  course,  subject  to  the  exception  that  if 
possession  were  surrendered  and  taken  under  the  parol 
contract  the  rule  would  be  otherwise. 

It  is  insisted  that,  assuming  the  contract  to  have  been 
made  as  claimed  by  plaintiff  yet  the  property  being  of 
the  homestead  of  defendant  and  he  having  a  wife  then 
living,  his  contract,  whether  written  or  oral,  would  have 
been  void  and  could  not  now  be  enforced.  This  contract 
was  made  in  the  year  1876  and  the  lease  in  1877,  prior  to 
the  enactment  of  the  present  homestead  law,  which  pro- 
hibits the  transfer,  etc.,  of  the  homestead  by  either  the 
husband  or  wife  without  being  joined  by  the  other.  But 
were  this  not  the  case  we  cannot  see  that  the  question  of 
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homestead  can  enter  into  the  case.  The  husband  (defendant) 
and  wife  joined  in  the  execution  of  the  deed  in  1876.  By 
this  the  title  to  the  property  was  conveyed  to  plaintiff. 
It  has  never  been  conveyed  back  to  them.  The  surrender 
of  deeds  of  conveyance  cannot  serve  the  purpose  of  divest- 
ing a  grantee  of  the  title  conveyed  by  the  deed.  8d 
Washburn  Real  Property,  285.  Tiedeman  on  Real  Prop- 
erty, §  812.  Souverbye  v.  Arden,  1  Johnson  Ch.,  255. 
Connelly  v.  Doe,  9^  Blackford,  320. 

At  most  it  could  work  an  estoppel,  and  then  only  when 
the  surrender  was  for  the  purpose  of  annulling  the  con- 
tract. 

Therefore,  if  plaintiff  is  entitled  to  recover  it  must  be 
by  the  force  of  the  conveyance  to  her,  the  vesting  of  the 
title  in  her  by  such  conveyance,  and  the  fact  that  she  has 
not  been  divested  of  that  title,  and  that  her  conduct  in 
accepting  the  lease  will  not  create  an  estoppel  against  her, 
and  thus  prevent  her  enforcement  of  her  contract  of  pur- 
chase. 

It  is  very  clear  to  the  mind  of  the  writer  that  the  sur- 
render of  the  deed  by  plaintiff  was  not  for  the  purpose  of 
terminating  her  contract  of  purchase,  but  rather  that  the 
contract  might  be  perfected  by  the  execution  of  such  con- 
tracts or  writings  as  defendant  might  see  proper  to  execute 
for  that  purpose.  She  had  confidence  in  him.  He  was 
one  of  her  countrymen.  She  evidently  looked  to  him 
with  faith  that  he  would  perfect  her  title.  Hence  her 
ready  response  of  "  All  right,"  when  he,  according  to  his 
own  testimony,  told  her  her  paper  (the  deed)  was  not 
worth  anything,  and  at  the  end  of  the  six  years  he  might 
"  have  a  different  thing,"  etc.  Neither  could  the  rights  of 
the  parties  be  changed  in  the  least  by  the  death  of  defend- 
ant's wife  after  the  execution  of  the  deed  and  possession 
thereunder  and  his  remarriage.  The  rights  of  plaintiff 
were  vested  under  the  contract  and  conveyance  of  defend- 
ant and  his  former  wife.  Those  rights  have  never  been 
divested. 
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It  is  shown  that  certain  taxes  have  been  paid  by  defend- 
ant since  the  contract  was  entered  into.  These  taxes  should 
have  been  paid  by  plaintiff.  Whether  they  were  paid 
before  or  after  they  became  delinquent,  with  or  without  the 
knowledge  of  plaintiff,  and  the  amount  thereof,  is  not 
shown.  He  had  the  right  to  pay  them,  if  necessary,  to 
protect  his  security  for  the  unpaid  part  of  the  purchase 
price  which  was  tendered,  but  whether  before  or  after  the 
payment  of  the  taxes  is  not  clear.  Neither  can  we  ascer- 
tain from  the  record  whether  the  taxes  were  paid  before  or 
after  the  commencement  of  the  suit.  But  as  they  were  a 
lien  on  the  property  equity  would  require  that  they  be  re- 
funded with  legal  interest. 

The  prayer  of  the  petition,  as  well  as  for  a  specific 
performance,  is  for  general  relief,  under  which  such  re- 
lief may  be  given  as  equity  may  require.  Johnson  v. 
Phifer,  6  Neb.,  406.  Plaintiff  is  clearly  entitled  to  have 
her  title  quieted  and  the  contract  of  sale  carried  out 
by  defendant.  The  decree  of  the  district  court  will  there- 
fore be  reversed  and  a  decree  entered  in  this  court  quieting 
plaintiff's  title  to  the  property  and  requiring  defendant 
to  redeliver  to  plaintiff  the  deed  executed  in  1876,  if  such 
delivery  can  be  made,  and  if  not  that  this  decree  stand 
in  lieu  thereof  upon  condition  that  the  unpaid  part  of  the 
purchase  price,  together  with  all  taxes,  be  paid  into  court 
for  defendant  within  ninety  days  after  the  amount  of  such 
taxes,  including  that  paid  for  the  construction  of  a  side- 
walk, shall  be  ascertained,  such  taxes  to  draw  interest  at 
the  rate  of  seven  per  cent  per  annum  after  their  payment. 
If  the  parties  can  agree  upon  the  amount  of  taxes  paid  and 
stipulate  as  to  the  facts,  such  agreement  will  be  taken  as 
the  basis  of  the  finding  of  the  amount  due  defendant 
Otherwise  a  reference  will  be  ordered  for  the  purpose  of 
ascertaining  the  facts. 

Judgment  and  decbeb  ACxx)BDmGLT. 

The  other  judges  concur. 
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John  McPhekson,  flainttpp  rsr  ebror,  v.  Allured      ^  m 

N.  WiSWELL  ET  AL.,  DEFENDANTS  IN  ERROR.  |  \l   \^ 

Wl[i7\ 
Ck>ntract:  bescission:  tbial:.  ikstbuctions  to  jubt.  There  ^  ^M 
being  evidence  before  the  jury  tending  to  prove  a  resoission  by 
W.  of  the  contract  between  him  and  M.,  an  instruction  stating 
the  supposed  facts  of  the  case,  and  telling  the  jury  that  if  they 
believed  such  facts  from  the  evidence  they  should  find  for  the 
defendants,  but  vrhich  instruction  ignored  and  left  out  the 
question  of  rescission  and  the  evidence  thereof;  ffddf  Erroneous, 
and  a  new  trial  awarded,  although  ii^  other  and  former  instruc- 
tions the  court  had  properly  instructed  the  jury  upon  the  law 
of  rescission  and  its  application  to  the  case  before  them. 

Error  to  the  district  court  for  Gage  county>  Tried 
below  before  Pound,  J.,  sitting  for  Broady,  J. 

Hardy  &  MeCandleas  and  Babcoek  &  Davidson^  for 
plaintiflMn  error,  cited :  Eaton  v,  Bediek,  1  Neb.,  305.  Oilld 
V.  Maynardy  5  Johns.,  85.  Frost  v.  Clarkson,  7  Cow., 
24.     Minert  v.  Emericky  6  Wis.,  355. 

Hojdett  &  Bates  and  T,  W.  Colby ,  for  defendants  in  error, 
cited:  2  Kent  Com.,  508.  Lofmh  v,  Lathropy  13  Wend., 
97.  Smith  V.  Loomis,  7  Conn.,  115.  Hadley  v.  Pugh,  1 
Wright,  554.  Sands  v.  Taylor,  5  Johns.,  896.  Frey  v. 
Drahos,  10  Neb.,  594. 

Cobb,  J. 

This  cause  was  before  this  court  at  the  July  term,  1884, 
when  the  judgment  of  the  district  court  was  reversed  and 
the  cause  remanded.  16  Neb.,  625.  It  seems  that  upon 
the  second  trial  there  was  again  a  verdict  and  judgment 
for  the  defendants ;  and  the  cause  is  again  brought  to  this 
court  on  error  by  the  plaintiflF. 

The  cause  was  tried  in  the  court  below  the  second,  time 
on  the  same  pleadings  as  the  first,  except  that  before  the 
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second  trial  the  plaintiff,  by  leave  of  the  court,  filed  an 
amended  reply ;  but,  as  the  pleadings  were  not  very  fully 
set  out  in  the  former  opinion,  I  will  copy  the  substance  of 
the  petition,  answer,  and  reply. 

PETITION. 

^^At  the  times  hereinafter  mentioned  the  plaintiff  was 
the  absolute  owner  of  and  entitled  to  the  possession  of  19 
combined  reapers  and  mowers,  consisting  of  eleven  double 
rigged  machines  known  as  ^  Marsh  No.  4's,^  and  eight  ma- 
chines known  as  *  Valley  Chiefs,'  of  the  value  of  $3,800. 
About  December  25th,  1877,  the  defendants  combined, 
confederated,  and  conspired  together  to  cheat,  defraud,  and 
swindle  the  plaintiff  out  of  said  property  and  to  unlawfully 
obtain  possession  thereof  and  place  the  same  beyond  the 
reach  of  the  plaintiff.  For  the  purpose  aforesaid,  and  in 
pursuance  of  said  conspiracy,  the  defendants  falsely  and 
fraudulently  contrived  between  them  a  sham  sale  of  said 
property  from  defendant  Wiswell  to  defendant  Norcross, 
and  further,  in  pursuance  of  the  same  design  and  conspir- 
acy aforesaid,  fraudulently  contrived  to  obtain  possession 
of  said  property  by  means  of  a  writ  of  replevin  sued  out 
by  defendant  Norcross  in  an  action  wherein  this  plaintiff 
was  not  a  party,  and  further,  in  pursuance  of  the  same  con- 
spiracy aforesaid,  the  defendants  did  at  the  time  aforesaid 
wrongfully  and  unlawfully  obtain  possession  of  and  con- 
vert to  their  own  use  and  benefit  all  the  said  property,  and 
placed  the  same  beyond  the  reach  of  this  plaintiff — to 
plaintiff^s  damage  $5,500,  for  which  plaintiff  asks  judg- 
ment." 

ANSWER. 

^^  1.  Denies  each  and  every  all^ation  in  plaintiff's  pe- 
tition contained. 

"  2.  That  on  the  22d  day  of  October,  1877,  after  the 
accrual  of  the  cause  of  action  in  plaintiff's  petition  stated, 
and  before  beginning  this  action,  James  S.  Marsh  and 
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Elisba  C.  Marshy  the  parties  from  whom  plaintiff  claims  to 
have  purchased  the  property  in  controversy,  and  under 
whom  plaintiff  claims  and  derives,  title  to  the  property  de- 
scribed in  the  petition — if  he  has  or  ever  had  any  title 
thereto — and  this  defendant  Wiswell  by  mutual  agreement 
submitted  all  causes  of  action  existing  between  them,  in- 
cluding the  GSLUse  of  action  set  out  in  plaintiff's  petition, 
which  was  then  owned  by  said  Marshes,  to  the  arbitration 
of  Elijah  Filley,  Wm.  H.  Fulkerson,  and  Charles  G.  Dor- 
sey,  who  were  to  make  and  publish  their  award  on  or  be- 
fore January  22,  1878.  That  January  18th  said  arbitra- 
tors made  and  published  their  award  (here  follows  a  copy 
of  the  award),  by  which  they  found  *  that  on  the  19th  day 
of  July,  1877,  James  S.  and  E.  C.  Marsh  orally  contract- 
ed' with  the  defendant  Wiswell  for  the  purchase  of  three 
sections  of  school  lands  and  considerable  personal  property 
of  said  Wiswell,  to  be  paid  for  in  machines  and  money, 
and  that  the  -machines  in  question  were  on  or  about  July 
20th,,  1877,  by  said  Marshes  turned  over  to  said  Wiswell 
in  pursuance  of  said  contract  by  said  Marshes,  and  that 
Wiswell  was  entitled  to  said  machines;  and  said  answer 
avers  that  these  machines  were  awarded  to  said  Wiswell 
by  said  arbitrators,  that  plaintiff  had  no  interest  in  said  ma- 
chines nor  any  part  thereof  at  that  time,  but  acquired  his 
interest  subsequent  to  said  arbitration,  from  said  Marshes;, 
and  avers  that  defendant  has  performed  and  offered  to  per- 
form all  conditions  of  said  award  on  his  part,  that  said 
Marshes  have  failed  and  refused  so  to  do/' 

REPLY. 

'^  1.  Admits  there  was  a  submission  and  award  in  arbi- 
tration, and  avers  that  thereafter  the  district  court,  to  which 
said  award  was  made  returnable  for  final  judgment,  fully 
and  completely  set  aside  said  arbitration  proceedings  and 
said  award,  and  held  the  same  for  naught;  and  that  this 
plaintiff  was  not  a  party  to  said  arbitration  proceedings. 
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"2."  Avers  that  soon  after  July  19,  1877,  defendant 
Wiswell,  of  one  part,  and  James  S.  and  Elisha  C.  Marsh, 
of  the  other  part,  rescinded  and  abandoned  their  contem- 
plated contract  referred  to  in  said  amended  answer,  which 
was  only  oral  negotiations  for  a  written  contract,  which 
was  never  made  nor  perfected ;  yet  whatsoever  there  was 
of  it  the  said  parties  fully  rescinded  and  abandoned,  and 
said  Wiswell  kept  and  retained  all  of  said  land  mentioned 
in  said  amended  answer,  and  also  all  the  personal  property 
therein  mentioned. 

''S.  A  general  denial  of  all  new  matter  and  of  every 
allegation  in  said  amended  answer  not  hereinbefore  admit- 
ted/' 

The  evidence  at  the  last  trial  was  about  the  same  as  at 
the  first,  except  that  there  was  some  evidence  tending  to 
prove  a  rescission  of  the  contract  under  which  the  defend- 
ants claim  the  machines  in  question  by  the  defendant 
Wiswell. 

The  court  then  gave  the  following  instructions  asked 
by  the  plaintiff: 

^^  2d.  The  jury  are  instructed  that  the  Marshes,  being 
the  original  ownei's  of  the  machines  described  in  the  peti- 
tion, if  you  believe  from  the  evidence  that  said  machines 
were  embraced  in  the  written  contract  or  assignments  by 
the  Marshes  to  the  plaintiff  McPherson  which  have  been 
introduced  in  evidence,  then  the  plaintiff  acquired  what- 
ever title  the  Marshes  had  in  said  machines  at  the  date  of 
said  contracts  or  assignments,  and  if  you  believe  from  the 
evidence  that  at  that  time  the  Marshes  still  really  owned 
said  machines  and  that  the  same  have  been  converted  by 
the  defendants,  then  you  will  find  for  the  plaintiff. 

^^  8d.  The  defense  that  defendant  Wiswell  purchased 
the  machines  in  controversy  of  the  Marshes  prior  to  plain- 
tiff's purchase  of  them  is  an  affirmative  one,  and  in  order 
to  maintain  it  defendants  must  prove  such  prior  purchase 
by  a  preponderance  of  the  proof,  and  unless  you  find  that 
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prior  to  November  5th,  1877,  defendant  Wiswell  purchased 
said  machines  of  the  Marshes  you  will  find  for  the  plaintiff 
if  70U  further  believe  said  machines  wei^  included  and 
covered  by  said  contracts  of  plaintiff. 

^^  4th.  If  the  plaintiff  is  entitled  to  recover  in  this 
action  at  all  he  is  entitled  to  recover  the  value  of  the  eleven 
Marsh  No.  4*8  and  eight  Valley  Chief  machines  on  Decem^ 
ber  27th,  1877,  together  with  interest  thereon  from  that 
day  to  the  present  at  the  rate  of  seven  per  cent  per  annum. 

^^  5th.  If  the  parties  to  an  alleged  contract  agree  that 
it  shall  be  reduced  to  writing  in  an  instrument  to  be  signed 
by  them  before  it  is  considered  complete,  it  will  not  be 
obligatory  on  them  without  the  execution  of  such  written 
instrument,  and  if  you  believe  from  the  evidence  defend- 
ant's claim  to  a  purchase  of  the  property  in  controversy 
by  defendant  Wiswell  is  based  on  negotiations  between 
him  and  the  Marshes  for  an  exchange  of  lands  and  per- 
sonal property  from  Wiswell  to  the  Marshes,  and  of  ma- 
chines and  money  irom  the  Marshes  to  Wiswell,  intended 
by  the  parties  to  be  consummated  in  a  written  agreement, 
but  that  it  was  never,  in  fact,  so  consummated  in  such 
written  agreement,  then  you  must  find  that  no  such  pur- 
chase was  made  and  Wiswell  did  not  obtain  title  to  said 
property  in  controversy. 

"6th.  If  you  believe  from  the  evidence  that  even  if 
there  was  a  completed  contract  between  the  Mai'shes  and 
Wiswell  in  relation  to  the  machines  in  controversy,  it  is 
competent  for  you,  if  the  evidence  convinces  you  that  such 
is  the  fact,  to  find  that  said  contract  was  abandoned  by  the 
parties,  in  which  case  it  will  avail  nothing  to  these  defend^ 
ants,  aad  if  you  find  that  Wiswell  sold  and  converted  to 
his  own  use  the  property  he  claims  was  exchanged  for  said 
machines,  having  taken  the  same  back  and  kept  for  his 
own  or  having  sold  it  to  other  parties,  then  you  may  find 
that  by  so  doing  Wiswell  so  far  abandoned  said  contract 
that  the  defense  based  thereon  in  this  action  must  fail  and 
you  will  find  for  the  plaintiff. 
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"  7th,  If  you  should  find  thei*e  was  a  completed  con- 
tract between  Wiswell  and  the  Marshes  involving  these 
machines,  and  that  even  if  the  Marshes  first  refused  to 
comply  with  said  contract,  but  afterwards  Wiswell  before 
offering  to  comply  with  his  part  of  the  contract  made  it 
impossible  for  him  to  comply  with  the  same,  that  would 
amount  to  a  rescission  of  the  contract  and  no  title  to  the 
machines  passed  under  such  contract. 

^^  8th.  If  you  find  that  the  plaintiff  became  the  owner 
of  the  machines  in  controversy,  the  assumed  sale  of  said 
property  by  Wiswell  to  Norcross  was  a  conversion  thereof 
by  both  defendants  which  renders  them  both  liable  in  this 
action  for  the  value  thereof  and  interest,  and  if  defend- 
ants colluded  together  for  the  purpose  of  obtaining  pos- 
session of  said  property,  and  were  not  entitled  to  the  pos- 
session thereof,  then  you  must  find  them  both  liable  in  this 
action  for  said  value  and  interest  for  which  you  will  find 
for  the  plaintiff. 

"  9th.  .Even  if  you  are  convinced  that  E.  C.  Marsh 
said  to  defendant  Norcross  and  others  that  the  property  in 
controversy  had  been  sold  to  defendant  Wiswell,  yet  be- 
fore he,  defendant  Norcross,  bought  the  same  of  Wiswell 
he  learned  of  the  controversy  between  Wiswell  and  the 
Marshes  about  the  title  of  the  property,  and  the  evidence 
satisfies  you  that  said  contract  was  not  completed  and  said 
property  was  not  really  in  fact  sold  to  Wiswell,  you  will 
find  for  the  plaintiff. 

♦  ♦«♦«« 

"  11th.  The  jury  are  instructed  that  you  cannot  consider 
any  of  the  arbitration  proceedings  or  papers  or  that  part  of 
the  answer  relating  to  the  arbitration  for  the  purpose  of 
showing  title  or  possession  of  the  property  in  controversy 
in  defendants  or  either  of  them,  because  the  award  was  set 
aside  by  this  court  and  all  of  said  arbitration  proceedings 
go  for  nothing. 

"  12}.   The  court  further  instructs  the  jury  that  what 
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was  or  was  not  involved  or  included  in  the  suit  heretofore 
pending  in  the  United  States  court  between  McPherson  and 
the  Marshes  is  not  involved  in  this  case,  as  there  has  been 
no  competent  evidence  introduced  to  prove  that  the  title  to 
said  machines  was  involved  in,  or  that  the  plaintiff  lost 
whatever  title  he  had  to  said  machines  by  reason  of  said 
suit." 

And  at  the  request  of  the  defendants  the  court  gave  the 
jury  the  following  instructions : 

"  1st  The  court  instructs  the  jury  that  in  order  to  find 
for  the  plaintiff  (McPherson)  you  must  be  satisfied  from  a 
preponderance  of  the  evidence  that  at  the  time  of  the  com- 
mencement of  this  action  the  plaintiff  was  the  absolute 
owner  of  the  machines  in  controversy,  and  either  had  them 
in  his  possession  or  was  entitled  to  the  immediate  posses- 
sion of  them,  and  that  the  defendants  did  wrongfully  ob- 
tain possession  of  them  and  converted  them  to  their  own 
use." 

To  the  giving  of  which  the  plaintiff  excepted. 

**  2d.  If  you  find  from  the  evidence  that  one  E.  C. 
Marsh,  acting  for  himself  and  his  brother  James  S.  Marsh, 
did  in  the  month  of  June  or  July,  1877,  turn  over  and 
deliver  the  machines  in  controversy  to  the  defendant  Wis- 
well,  or  to  Thomas  H.  Harrison  as  agent  for  Wiswell, 
pursuant  to  a  contract  actually  made  and  entered  into,  sub- 
stantially as  claimed  by  defendants,  and  that  after  that 
time  Harrison  held  the  machines  as  agent  for  the  defend- 
ants or  either  of  them,  then  you  must  find  for  the  defend- 
ants." 

To  the  giving  of  which  the  plaintiff  then  duly  excepted. 

^^3d.  Defendants  claim  the  machines  in  controversy 
under  a  contract  which  they  claim  to  have  made  with  J.  S. 
and  E.  C.  Marsh,  the  same  parties  under  whom  plaintiff 
claims.  The  court  instructs  you  that  a  failure  to  put  said 
contract  into  writing  would  not  invalidate  it,  if  the  parties 
bad  in  fact  made  such  a  contract  and  partly  perform^  it, 
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and  the  parties  only  intended  the  writing  when  made  to  be 
a  memorial  of  the  terms  they  had  already  agreed  on  and 
partly  carried  into  effect.  Under  such  circumstances  the 
contract  would  be  valid  dthough  ft  was  never  reduced  to 
writing." 

To  the  giving  of  which  plaintiff  then  duly  excepted. 

"  4th.  The  court  instructs  you  that  if  you  find  from  the 
evidence  that  the  said  James  S.  Marsh  and  £.  C.  Marsh 
did  make  the  contract  with  the  defendant  Wiswell  6ub- 
stantially  as  claimed  by  said  defendant,  and  that  the  ma- 
chines in  controversy  in  this  action  were  delivered  to  said 
defendant,  or  to  Thomas  H.  Harrison,  as  his  agent,  under 
and  by  virtue  of  said  contract,  and  as  a  part  performance 
thereof,  and  that  said  defendant  Wiswell  was  able  and 
ready  to  perform  said  contract  fully  on. his  part,  and  only 
failed  to  fully  and  completely  perform  it  on  his  part  on 
account  of  the  failure  and  refusal  of  said  James  S.  and  £• 
C.  Marsh  to  perform  it  on  their  part,  and  it  was  wholly 
the  fault  of  the  said  Marshes  that  the  contract  was  not 
performed  by  the  parties  to  it,  then  the  plaintiff  cannot  re- 
cover in  this  action,  and  you  will  find  for  the  defendants 
and  give  a  verdict  in  their  favor." 

To  the  giving  of  which  plaintiff  then  duly  excepted. 

"6th.  If  you  find  the  contract  was  made  between  the 
Marshes  and  defendant  Wiswell  substantially  as  claimed  by 
said  defendant  Wiswell,  and  that  said  defendant  Wiswell 
delivered  any  personal  property  to  said  Marshes  under  said 
agreement,  or  tendered  said  personal  property  to  Eaid 
Marshes  under  said  contract,  then  the  title  to  said  personal 
property  passed  to  said  Marshes,  and  they  were  from  that 
time  the  owners  of  it,  and  if  Wiswell  afterwards  took  said 
property  and  converted  it  to  his  own  use,  said  defendant 
Wiswell  is  liable  to  said  Marshes  or  their  assigns  for  the 
whole  of  said  property,  and  the  taking  and  conversion 
of  said  property  by  Wiswell  under  such  circumstances 
would  not  in   itself  amount  to  a  i-escission  of  the  con- 
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tract  and  authorize  said  Marshes  or  their  assigDees,  the 
plaintiff,  to  sue  Wiswell  for  the  value  of  the  ma- 
chines in  controversy,  if  they  were  turned  over  to  said 
Wiswell  under  said  contract  and  as  part  performance 
thereof.  Provided  that  prior  to  the  time  said  Wiswell  took 
and  converted  said  property  so  delivered  or  tendered  to  said 
Marshes,  said  Wiswell  had  complied  or  offered  to  comply 
with  the  terms  of  said  contract  on  his  part  to  be  performed, 
and  had  duly  tendered  to  said  Marshes  the  deed  or  deeds 
and  assignments  of  leases  to  be  by  him  given  and  trans- 
ferred to  said  Mai^h/' 

To  the  giving  of  which  plaintiff  then  duly  excepted. 

"  7th.  If  you  find  from  the  evidence  that  there  was  a 
contract  made  between  said  Marshes  and  defendant  Wis- 
well  substantially  as  claimed  by  said  defendant,  and  that 
said  defendant  was  ready  and  willing  to  fully  and  com- 
pletely perform  said  contract  on  his  part,  and  delivered  or 
tendered  the  personal  property  to  said  James  S.  Marsh  and 
E.  C.  Marsh  and  tendered  to  them  a  deed  properly  exe- 
cuted to  the  lands  in  Ck)ffee  county,  Kansas,  and  leases 
properly  signed  to  said  James  S.  Marsjb  and  E«  C.  Marsh 
of  the  school  lands  in  Gkige  county,  Nebraska,  and  that 
said  Wiswell  was  able  by  said  instruments  to  properly  con- 
vey to  said  James  S.  Marsh  and  E.  C.  Marsh  the  title  to 
said  real  estate  in  Kansas  and  the  leases  of  said  school 
lands  in  Gage  county,  Nebraska,  and  that  said  James  S. 
Marsh  and  E.  0.  Marsh  positively  refused  to  accept  said 
deeds  and  leases,  and  positively  refused  to  perform  the  con- 
tract, and  it  was  wholly  their  fault  that  said  contract  was 
not  performed,  the  court  instructs  you  that  said  defendant 
Wiswell  was  not  bound  to  keep  said  contract  good,  and 
the  fact  that  said  Wiswell  aflerwards  used  said  personal 
property  and  disposed  of  said  real  property  to  other  per- 
sons will  not  of  itself  entitle  plaintiff  to  recover  against 
defendants  in  this  action  unless  you  believe  from  the  evi- 
dence that  said  contract  was  not  intended  by  the  parties 
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to  it  to  be  biuding  upon  them  until  it  was  reduced  to 
writing,  and  it  never  was  so  reduced  to  writing/^ 

To  the  giving  of  which  plaintiflF  then  duly  excepted. 

As  before  stated,  there  being  evidence  tending  to  prove 
a  rescission  of  the  contract  between  Wiswell  and  the 
Marshes  for  the  exchange  of  land  and  live  stock  on  the 
part  of  the  former,  for  the  machines  and  money  on  the 
part  of  the  latteb,  by  the  taking  back  and  disposing  of  the 
land  and  live  stock  by  Wiswell  after  the  Marshes  had  failed 
to  pay  the  money,  an  instruction  stating  the  supposed  facts 
of  the  case,  and  telling  the  jury  that  if  they  believed  such 
facts  from  the  evidence  they  should  find  for  the  defendants, 
but  which  instruction  ignored  and  left  out  the  question  of 
rescission  and  the  evidence  thereof,  is  not  only  logically 
erroneous  but  well  calculated  to  mislead  the  jury,  notwith- 
standing the  fact  that  in  other  and  former  instructions  the 
court  had  properly  instructed  the  jury  upon  the  law  of 
rescission  and  its  application  to  the  case  before  them. 

Instruction  No.  4  of  the  above  instructions,  giveq  on 
the  part  of  the  defendants,  is  open  to  this  objection.  What- 
ever may  have  been  the  meaning  intended  by  the  counsel 
who  drew,  or  the  court  which  gave,  this  instruction,  I 
think  the  jury  may  have  understood  and  did  understand  it 
to  mean  substantially  that  whatever  might  be  their  belief 
from  the  evidence  as  to  the  rescission  of  the  contract  by 
Wiswell  by  resuming  the  possession  and  disposing  of  all 
the  property,  real  and  personal,  which  was,  or  was  to  be, 
the  consideration  for  the  machines  in  question,  neverthe- 
less, if  they  should  find  from  the  evidence  that  the  Marshes 
did  ma,ke  the  contract  with  the  defendant  Wiswell  sub- 
stantially as  claimed  by  the  defendants,  and  that  the  ma- 
chines in  controversy  in  this  action  were  delivered  to 
Wiswell,  or  to  Harrison  as  his  agent,  under  and  by  virtue 
of  said  contract  and  as  a  part  performance  thereof,  and  that 
said  defendant  Wiswell  was  able  and  ready  to  perform 
said  contract  fully  on  his  part,  and  only  failed  to  fully  and 
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completely  perform  it  on  his  part  on  account  of  the  failure 
and  refusal  of  the  Marshes  to  perform  it  on  their  part, 
and  it  was  wholly  the  fault  of  the  Marshes  that  the  con- 
tract was  not  performed  by  the  parties  to  it,  then  the 
plaintiff  cannot  recover  in  this  action^  and  they  must  find 
for  the  defendants,  etc. 

i  have  given  attention  to  the  able  argument  of  counsel 
for  defendants  in  error  to  the  effect  that  defendant  Wis- 
well,  having  tendered  the  Marshes  the  deeds  and  leases  to 
the  lands,  and  having  actually  delivered  to  them  the  arti- 
cles of  personal  property,  stock,  etc.,  was  not  required  by 
law  to  keep  such. tender  good,  but,  having  made  other  dis- 
position of  the  land  and  resumed  possession  and  disposed 
of  the  personal  property,  might  still  retain  the  machines. 
The  chief  fault  of  the  argument,  as  well  as  of  the  authori- 
ties cited  in  support  of  it,  is,  in  my  opinion,  that  the  law 
of  tender  does  not  apply  to  the  case.  The  cases  cited  are 
mostly  applicable  to  tender  in  payment  of  debts,  payable 
in  specified  chattels  at  a  specified  time  and  place.  There 
had  been  no  credit  given  in  the  case  at  bar.  So  there  was 
no  tender  in  payment  of  a  debt.  If  the  contract  between 
the  Marshes  and  Wiswell  was  a  completed  one,  as  claimed 
by  the  defendants,  I  think  there  can  be  no  doubt  of  the  right 
of  Wiswell  to  retain  possession  of  the  leases  and  of  the 
Kansas  land  until  the  Marshes  paid  the  money  or  gave  the 
bankable  note  spoken  of  by  the  witnesses,  or  to  resume  the 
possession  of  the  personal  property  on  the  Giddiugs  place, 
upon  the  repudiating  of  the  trade  by  the  Marshes.  See  Pavi 
V.  Reed,  52  N.  H.,  136 ;  Allen  et  al.  v.  Hartfidd,  76  111., 
358-;  Wabash  Elevator  Co.  v.  First  NaVl  Bank  of  Toledo, 
23  O.  S.,  318;  Goldsmith  v.  Bryant,  26  Wis.,  34,  and 
Fenelon  v.  Hogoboom,  31  Id.,  172.  But  upon  making  such 
a  disposition  of  the  property  as  put  it  out  of  his  power  to 
finally  comply  with  his  part  of  the  contract  he  took  upon 
himself  the  duty  of  restoring  to  the  Marshes  whatever  had 
passed  to  him  under  the  contract.     See  Eaton  v,  Eediok, 
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cited  by  counsel   for  plaintiff  in  error,  and  cases  there 
cited. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reyebsed  and  bemasded. 

The  other  judges  concur. 


James  E.  Boyd,  plaintiff  in  ekrob,  v.  The -State 
OF  Nebraska,  defendant  in  ebbob. 

IV    128 

JUJiy^  1.    Ii^unotion :    kffeot  op  the  obdeb.    An  order  of  i^jnnction 

only  restrainB  the  defendant  or  defendants  to  the  action  in  which 
the  same  is  issned,  and  such  persons  acting  in  or  occupying  a 
subordinate  position  to  him,  or  them,  as  may  be  named,  de- 
scribed, or  in  some  manner  designated  in  such  order. 

2.  Contempt.  Proceedings  in  contempt  are  in  their  nature  crim- 
inal, and  the  strict  rules  of  construction  applicable  to  criminal 
proce^ings  are  to  goyem  therein.  Van  Zant  v.  Arg,  Mining  Cb., 
2  McCrary,  644. 

Ebbob  to  the  district  court  for  Douglas  county.  Heard 
below  before  Neville,  J. 

John  D.  HotDCj  for  plaintiff  in  error, 

William  Leese,  Attorney  Generaly  for  the  state, 

Cobb,  J. 

The  record  in  this  case  discloses  the  following  state  of 
facts:  The  line  and  track  of  the  Omaha  Horse  Railroad 
runs  along  and  through  St.  Mary's  avenue  and  across  Sev- 
enteenth street,  in  the  city  of  Omaha.  At  the  date  of  the 
transactions  involved  in  this  action,  the  city  of  Omaha  was 
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engaged  in  constructing  a  sewer  in  and  along  Seventeenth 
street  and  across  St.  Mary's  avenue.  This  work  was  being 
done  by  contract,  McHugh,  McGavock  &  Co.  being  the 
contractors  with  the  board  of  public  works  of  said  city  for 
the  constructing  of  said  sewer.  On  or  about  the  first  day 
of  November,  1882,  William  W.  Marsh,  the  sole  owner  of 
said  Omaha  Horse  Kailroad,  filed  his  petition  in  the  dis- 
trict court  of  Douglas  county  against  said  McHugh,  Mc- 
Gavock &  Co.,  alleging,  among  other  things,  that  said 
contractors  .were  engaged  in  the  constructing  of  said  sewer 
in  and  along  said  St.  Mary's  avenue  and  across  Seventeenth 
street ;  that  he,  the  said  plaintiff,  had  '^  lately,  in  order  to 
prevent  the  tearing  up  of  his  track,  and  thus  prevent- 
ing the  running  of  cars  on  said  avenue,  built  a  bridge 
eight  feet  wide  and  twenty  feet  long  across  said  Seven- 
teenth street  at  its  intersection  with  St.  Mary's  ave- 
nue aforesaid,  upon  which  he  has  laid  his  said  track  and  is 
now  running  his  cars;  that  said  sewer  is  to  cross  said  avenue 
directly  under  the  center  of  said  bridge  and  twenty-one 
feet  under  the  same;  that  defendants  can,  with  very  little 
trouble,  excavate  for  said  sewer  under  said  bridge,  but  in- 
stead of  doing  so  they  propose  and  threaten  to  tear  up  said 
bridge  and  said  track  at  the  intersection  of  Seventeenth 
street  and  St.  Mary's  avenue,  *  *  *  and  so  stop  the 
running  of  cars  on  said  line  of  street  cars,  to  the  great  and 
irreparable  injury  of  the  plaintiff,"  etc.,  with  prayer  for 
'' judgment  against  the  defendants,  perpetually  restraining 
and  enjoining  them,  and  each  of  them,  their  agents,  serv- 
ants, laborers,  and  employes,  from  tearing  up  said  bridge 
or  track  at  the  intersection  of  Seventeenth  street  and  St. 
Mary's  avenue,  in  the  city  of  Omaha  aforesaid,  or  in  any 
manner  interfering  therewith,  and  that  until  the  final  hear- 
ing of  this  action  said  defendants,  and  each  of  them,  their 
agents,  servants,  laborers,  and  employes,  and  each  of  them, 
may,  by  the  temporary  order  of  the  court,  or  judge,  be 
restrained  and  enjoined  from  tearing  up  said  street  car  track 
9 
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and  said  bridge  on  St.  Mary's  avenue  at  its  intersection  with 
Seventeenth  street^  in  said  city  of  Omaha,  and  from  in  any 
manner  interfering  therewith/'  and  for  general  relief,  etc. 

A  temporary  injunction,  in  conformity  to  the  prayer  of 
the  said  petition,  was  thereupon  granted  by  the  judge  of 
said  court ;  and  thereupon  a  summons  was  duly  issued  by 
the  clerk  of  said  court,  directed  to  William  McHugh  and 
Alexander  McGavock,  endorsed  "  Injunction  allowed,"  and 
served  upon  the  said  defendants. 

It  further  appears  that  on  the  11th  day  of  November, 
1882,  an  order  was  issued  by  the  judge  of  said  court  to 
James  E.  Boyd,  that  he  *'  be  and  appear  before  the  said 
court  at  the  court-house  in  the  city  of  Omaha,  on  Saturday, 
December  16,  1882,  at  10  o'clock  a.m.,  to  show  cause  why 
an  attachment  for  contempt  should  not  issue  against  him 
for  a  disobedience  of  the  former  order  of  the  court  in  this 
cause,  granting  a  provisional  injunction."  The  said  order 
having  been  duly  served,  the  said  James  E.  Boyd  appeared 
in  court  on  the  return  day  thereof;  whereupon  a  cause  was 
duly  entered  in  said  court,  entitled  *^  State  of  Nebraska  vs. 
James  E.  Boyd,"  and  the  following  entry  made  therein : 
^^  And  now  comes  the  said  James  E.  Boyd,  on  the  return 
day  of  the  order  served  on  him,  to  show  cause  why  an  at- 
tachment should  not  be  issued  against  him  for  contempt  of 
the  court,  alleged  to  have  been  committed  by  him  in  ad- 
vising and  directing  and  procuring  the  violation  of  the  in- 
junction issued  in  the  case  of  William  W.  Marsh  against 
William  McHugh  and  Alexander  McGavock,  and  after 
hearing  the  said  James  E.  Boyd,  as  showing  cause^  and  the 
evidence  sustaining  said  charge  against  him,  it  is  consid- 
ered by  the  court  that  no  cause  is  shown  against  the  issuing 
of  such  attachment,  and  it  is  ordered  by  the  court  that  an 
attachment  be  issued  against  the  said  James  E.  Boyd  to 
answer  for  said  contempt." 

Said  attachment  being  issued,  was,  on  the  23d  day  of 
December,  1882,  duly  returned  by  the  sheriff  of  Douglas 
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county^  with  the  said  James  E.  Boyd  in  costody^  before  the 
court,  whereupon  the  following  record  was  made  and  en- 
tered :  "  Now  comes  the  said  James  E.  Boyd  in  custody 
of  the  sheriff,  and  was  examined  under  oath  touching  his 
alleged  contempt;  on  examination  whereof  the  court  do 
find  that  he  has  been  guilty  of  the  same,  to  which  finding 
of  the  court  the  defendant  excepts.  It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  a  fine  of  two  hundred 
dollars  be  and  hereby  is  imposed  upon  the  said  James  E. 
Boyd,''  etc.  Whereupon  the  cause  was  brought  to  this 
court  on  error. 

Counsel  for  plaintiff  in  error  makes  several  points  in  his 
petition  in  error  and  in  his  brief;  but  it  will  only  be  con- 
sidered neceasary  to  examine  one  of  them : 

It  appears  from  the  record  that  at  the  date  of  these 
transactions  the  plaintiff  in  error  was  the  mayor  of  the  city 
of  Omaha,  and  that  whatever  connection  he  had  with  the 
tearing  up  of  the  track  of  the  Omaha  Horse  Railroad,  or 
the  bridge  connected  with  the  same,  was  had  and  done  in  his 
official  capacity  as  such  mayor,  and  not  as  the  agent,  serv- 
ant, laborer,  or  employe  of  the  said  William  McHugh  and 
Alexander  McGavock,  or  either  of  them,  and  that,  in  point 
of  fact,  he  never  occupied  either  of  these  or  any  other  re- 
lation of  privity  with  them  or  either  of  them. 

Mr.  High  defines  a  writ  of  injunction  to  be  ^' a  judicial 
process,  operating  in  personam,  and  requiring  the  person  to 
whom  it  is  directed  to  do,  or  to  refrain  from  doing,  a  par- 
ticular thing.''  In  this  state,  the  writ  of  injunction  is  abol- 
ished, and  the  injunction  provided  for  is  declared  by  stat- 
ute to  be  '^  a  command  to  refrain  from  a  particular  act." 
Comp.  Stats.,  Code,  §  250.  ^^  It  may  be  the  final  judgment 
in  an  action,  or  may  be  'allowed  as  a  provisional  remedy, 
and  when  so  allowed  it  shall  be  by  order."  Id.  In  either 
case,  it  is  a  matter  personal  to  the  party  against  whom  it  is 
directed  and  persons  occupying  a  subordinate  relation  to 
such  party.     Neither  the  judgment  nor  order  of  injunction 
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partake  of  the  nature  or  character  of  a  proclamatioD.  In- 
deed^ it  may  be  said  that,  ordinarily,  courts  have  to  do  offi- 
cially only  with  parties  to  suits  and  legal  proceedings 
before  them,  while  the  executive  and  legislative  departments 
have  official  relations  with  the  body  of  the  people. 

Where  the  writ  of  injunction  is  used  it  is  usually  di- 
rected to  and  against  the  defendant  or  defendants,  and  to 
their  counselors,  solicitors,  attorneys,  agents  (and  when  the 
thing  forbidden  to  be  done  is  in  the  nature  of  labor  or 
mechanical  work),  laborers,  servants,  and  employes.  But 
under  our  system,  where  no  writ  is  used,  nor  even  a  formal 
order  necessary,  the  thing  enjoined,  or  to  be  refrained  from, 
as  well  as  the  person  or  persons  bound  by  the  injunction 
(and  who  will  be  punished  in  a  summary  manner  for  a 
breach  of  it),  will  usually  be  designated  by  the  all^tions 
of  the  petition,  when  the  injunction  is  allowed  as  a  provis- 
ional remedy,  and  by  the  terms  of  the  judgment  itself  in 
other  cases.  Where  the  allegations  of  the  petition  desig- 
nate, either  by  name  or  description,  the  persons  or  dass  of 
persons  who,  in  a  subordinate  capacity,  under  or  in  privity 
with  the  principal  defendant  or  defendants,  are  about  to 
do  the  acts  which  it  is  the  object  or  intention  of  the  court 
or  judge  to  enjoin  by  a  provisional  or  temporary  injunc- 
tion, the  persons  so  designated,  as  well  as  the  parties  de- 
fendant who  are  served  with  process  in  the  action,  as  well  as 
•those  having  knowledge  or  notice  of  the  allowance  of  the 
injunction,  are  bound  by  it  to  the  extent  of  being  amenable 
to  summary  punishment  for  violating  it. 

One  case,  to  which  my  attention  has  been  called,  the 
second  case  of  Lord  Wellesley  v.  The  Earl  of  Morning - 
'ton,  11  Beav.,  181,  seems  to  recognize  a. power  in  the 
<K)urt  to  punish  summarily,  as  for  a  contempt  of  court,  a 
person  who  as  the  servant  of  the  defendant  had  cut  certain 
timber,  which  the  defendant  was  restrained  from  cutting, 
and  of  which  the  servant  had  notice,  but  where  the  in- 
junction only  run  against  the  defendant  and  not  against 
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his  servants,  etc.,  the  oourt  were  clear  as  they  had  already 
held  in  the  first  case  between  the  same  parties,  Id.,  180, 
and  on  the  same  facts,  that  they  could  not  punish  him  for 
a  breach  of  the  injunction,  but  thought  they  could  for  con- 
tempt. This  is  the  only  case  which  I  have  been  able  to 
find  where  it  has  been  held,  or  declared,  that  a  servant, 
agent,  attorney,  or  employe  could  be  punished  for  con- 
tempt in  doing  the  thing  which  the  master  or  principal,  as 
a  defendant  in  the  suit,  was  enjoined  from  doing,  when 
the  defendant  only  was  named  in  the  injunction,  or  where 
the  person  punished  was  shown  not  to  stand  in  a  subordi- 
nate relation  to  the  defendaut  or  defendants.  Underwood's 
Oaaej  21  Tenn.  R.  (2  Humph.),  45,  is  cited  by  counsel  for 
defendant  in  error  as  a  case  where  a  stranger  to  the  suit 
was  held  for  contempt  in  disobeying  an  injunction.  But 
upon  examination  it  will  be  seen  that  one  question  and  one 
only  was  presented  or  decided  in  that  case,  which  was 
whether  in  proceedings  for  contempt  in  chancery  the  state- 
ment of  the  defendant  made  for  the  purpose  of  purging  his 
contempt,  may  be  contradicted  by  opposing  affidavits.  It 
was  held  that  it  cQpld,  but  there  was  no  final  decision  of 
the  case.  In  the  case  at  bar  "William  McHugh  and 
Alexander  McGravock,  their  agents,  servants,  laborers,  and 
employes,^'  were  enjoined,  and  James  E.  Boyd  had  actual 
notice  of  such  injunction*  He  was  mayor  of  the  city,  and 
as  such  in  pursuance  of  the  purposes  and  policy  of  the 
city  he  gave  such  directions  to  the  chairman  of  the  board 
of  public  works  of  the  city  as  led  to  the  doing  by  other 
servants  of  the  city  of  the  things  which  McHugh  and 
McGavock  and  their  servants  were  enjoined  from  doing. 
In  doing  this  the  mayor  may  have  laid  the  city  liable  to 
the  owner  of  the  horse  railroad  in  damages,  or  he  may  be 
personally  liable  for  such  damages.  But  in  either  event 
such  liability  can  only  be  ascertained  and  damages  col- 
lected by  due  course  of  law. 

I  shall  not  quote  authorities  but  cite  the  following  as 
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bearing  on  the  point  involved :  The  People  v.  Compton  and 
others^  1  Duer  (N.*  Y.),  555  (of  op.)  JSage  and  others  v. 
Quay^  1  Clarke's  Chancery,  242.  Bapalje  on  Contempt, 
§  47,  p.  62.  BaUerman  v.  Finn,  32  Howard's  Pr.,  501. 
State  V.  Cutler^  13  Kan.,  131.  Joyce  on  Injunc,  vol.  2, 
p.  1327.  Vanzant  v.  The  Ang.  Min.  Co.,  2  McCrary,  648. 
Haight  V.  Lucia  and  another,  36  Wis.,  365. 

A  careful  consideration  of  these  authorities  and  others 
leads  me  to  the  conclusion  that  the  district  court  erred  in 
its  judgment  that  the  plaintiff  in  error  was  guilty  of  a  con- 
tempt of  its  authority  in  directing  the  chairman  of  the 
the  board  of  public  works  of  the  city  to  remove  the  track 
of  the  horse  railroad  for  the  purpose  of  proceediiTg  with 
improvement  of  the  street  in  question.  Had  the  plaintiff 
in  the  original  case  desired  to  bind  the  city  and  its  officers 
as  well  as  the  contractors  by  his  proceedings  in  injunction 
he  should  have  made  the  city  a  party  to  this  suit.  Until 
that  was  done  it  may  be  doubted  whether  the  mayor  was 
not  excusable  for  looking  alone  to  what  he  conceived  to  be 
the  public  interest  of  the  city.  And  a  proceeding  for  con- 
tempt in  violating  an  injunction  being  in  its  nature  crim- 
inal, the  rules  of  construction  applicable  to  criminal  pro- 
ceedings must  govern  it. 

The  judgment  of  the  district  court  is  reversed  and  the 
proceeding  dismissed. 

Judgment  accordingly. 

The  other  judges  concur. 


JANUARY  TERM,  1886.  136 

Post  T.  School  District. 


Augustus  F.  Post,  plaintiff  in  error,  v.  School 
District  No.  10,  Gage  County,  defendant  in 

ERROR. 

1.  Evidence:  lostpapebs:  sbookdaby  evidengb.   Whereltis 

sought  to  pn)ye  by  a  member  of  a  law  firm  after  its  dissolntioii 
that  he  has  made  search  for  certain  instruments  sent  to  the  firm 
and  that  he  cannot  find  them,  in  order  to  admit  secondary  eyi- 
dence  of  their  contents  it  mast  be  made  to  appear  that  he  re- 
tained the  possession  of  the  same,  and  that  search  was  made  in 
such  places  as  the  instruments,  if  in  existence,  in  all  probabil« 
ity  would  be  found. 

2.  School  District  Bonds.    Where  the  execution  and  Talidily 

of  certain  school  bonds  were  denied;  Edd^  That  unless  there 
was  some  proof  of  their  issue,  sale,  or  ratification  by  the  dis- 
trict, the  court  should  direct  a  verdict  for  the  defendant. 

Error  to  the  district  coart  of  Gage  county.  Tried 
below  before  Broady,  J. 

8.  J.  TuUUy  for  plaintiff  in  error. 

L.  W.  Colby  and  Hazktt  &  Bates,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Grage 
county  upon  two  instruments  purporting  to  be  the  bonds 
of  School  District  No.  10  of  that  county.  The  following 
is  a  copy  of  one  of  the  instruments : 

"State  of  Nebraska,  county  of  Gage,  School  District 
No.  10,  redeemable  after  one  year  and  payable  five  years 
from  date,  authorized  by  vote  May  11, 1871,  total  amount 
of  bonds  $2,000.  It  is  hereby  certified  that  School  Dis- 
.  trict  No.  10  of  Grage  county,  in  the  State  of  Nebraska,  is 
indebted  to  the  bearer  in  the  sum  of  one  hundred  dollars, 
redeemable  at  the  pleasure  of  said  district  after  the  1st 
day  of  July,  1872,  and  payable  at  the  office  of  the  treas* 
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urer  of  said  district  on  the  1st  day  of  July,  1876,  with 
interest  from  the  Ist  day  of  July,  1871,  inclusive,  at  10 
per  cent  per  annum,  payable  on  the  1st  day  of  July  in 
each  year  on  the  presentation  of  the  proper  coupon  hereto 
attached. 

This  debt  is  authorized  by  vote  of  said  district,  taken 
May  11th,  1871,  under  an  act  of  the  state  of  Nebraska, 
entitled  an  act  to  establish  a  system  of  public  instruction 
for  the  state  of  Nebraska,  approved  February  15th,  1869. 

No.  18.  (Signed)    Thomas  M.  SrERnx,  Moderator, 
.  Ira  Dixon,  Treamrer, 
G.  T.  Loomis,  Director j 
District  OfftcerSf  Gage  County,  Nebra^skaJ' 

The  second  instrument  is  numbered  20  and  is  in  sub- 
stantially the  same  form  as  the  preceding.  To  this  peti- 
tion the  school  district  filed  an  answer  in  which  "it  denies 
each  and  every  all^tion  in  said  petition  contained,  and  it 
denies  that  said  defendant  ever  voted,  made,  signed,  exe- 
cuted, or  delivered  said  bonds,^'  etc.  On  the  trial  of  the 
cause  the  jury  found  a  verdict  for  the  defendant,  and  the 
court  dismissed  the  action.  The  errors  relied  upon  in  this 
court  are  the  giving  and  refusing  of  certain  instructions. 

The  attorneys  for  the  defendant  contend  that  there  was 
not  suflScient  evidence  to  entitle  the  plaintiff  to  recover  and 
that  he  was  not  injured  by  the  instructions  given  and  re- 
fused. The  bonds  sued  on  were  not  offered  in  evidence. 
It  is  claimed  that  they  are  lost.  The  proof  of  loss  is  as 
follows :  In  July,  1876,  the  plaintiff's  attorneys  sent  the 
bonds  in  question  to  a  law  firm  at  Beatrice.  This  firm 
seems  to  have  brought  an  action  on  said  bonds  in  the  county 
court  of  Grage  county.  Afterwards  the  action  was  dis- 
missed before  judgment,  for  some  cause  that  does  not  ap- 
pear. The  law  firm  was  afterwards  dissolved,  one  of  the 
partners  remaining  and  the  other  removing  to  another 
state.    The  resident  partner  testified  that  he  supposed  they 
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(the  bonds)  were  in  his  safe  ontil  a  short  time  before  the 
trial ;  that  he  did  not  remember  having  seen  them  since 
1878.  The  time  when  his  partner  left  does  not  appear, 
nor  is  there  any  proof  as  to  what  disposition  was  made  of 
the  business  of  the  firm.  This  certainly  is  not  sufficient 
to  prove  the  loss  of  the  instruments.  Where  a  paper  is 
shown  to  have  been  in  the  custody  of  a  certain  person  or 
may  be  presumed  to  have  been  in  his  possession  he  must 
in  general  be  called  and  sworn  to  account  for  it  if  within 
the  reach  of  the  process  of  the  court  1  Greenleaf  Ev.,  658. 
The  degree  of  proof  required  is  merely  to  establish  a  rea- 
sonable presumption  of  the  loss  of  the  instrument,  and 
that  the  party  has  in  good  faith  exhausted  in  a  reasonable 
d^ree  all  the  sources  of  information  and  means  of  discov- 
ery which  the  nature  of  the  case  would  naturally  suggest 
and  which  were  accessible  to  him.  1  Greenleaf  Ev.*,  § 
558.  For  aught  that  appears  the  original  instruments 
may  have  been  returned  to  the  plaintiff  or  may  be  in  the 
possession  of  the  absent  attorney. 

In  Judson  v.  JS»/ara,Minor(Ala.),  71,  an  attorney  testified 
that  he  filed  a  note  among  the  papers  in  a  cause,  and  that 
he  had  since  searched  and  could  not  find  it ;  that  the  last 
he  saw  of  it  it  was  in  the  possession  of  one  H.  T.;  it  was 
held  that  without  some  effort  made  to  obtain  the  testimony 
of  H.  T.,  or  some  excuse  for  not  having  done  so,  secondary 
evidence  was  not  admissible. 

In  the  case  at  bar  no  doubt  there  was  a  sufficient  cause 
for  dismissing  the  action  in  the  county  court  in  1876.  So 
far  as  appears  there  was  no  necessity  for  the  law  firm  at 
Beatrice  to  retain  the  possession  of  the  instruments  after 
the  dismissal  of  the  action.  It  is  not  shown  that  the  mem- 
ber of  the  firm  who  testified  retained  possession  of  the 
law  office  and  business  of  the  firm,  or  that  he  has  had  pos- 
session of  the  instruments  since  the  dissolution — in  other 
words,  that  his  office  was  the  proper  place  to  make  a  search. 
There  was  not  sufficient  proof  of  loss,  therefore,  to  admit 
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secondary  evidence  of  the  oontentfi  of  the  instramentB* 
Their  production  seems  to  have  been  especially  necessary 
from  the  fact  that  their  genuineness  is  denied,  and  the  testi- 
mony fails  to  show  that  they  have  been  recognized  by  the 
district  in  any  manner  or  form,  either  by  their  sale,  receipt 
of  the  purchase  money,  levy  of  a  tax  for  their  payment, 
the  payment  of  any  interest  thereon,  or  that  the  district 
issued  them.  Some  proof  certainly  was  necessary  on  some 
of  these  points,  under  the  issue  made  by  the  pleadings,  to 
entitle  the  plaintiff  to  recover.  The  court  would  have 
been  justified,  therefore,  in  directing  a  verdict  for  the  de- 
fendant, and  there  was  no  question  to  submit  to  the  jury. 
The  judgment  is  clearly  right  and  is  affirmed. 

Judgment  af^ibmed. 

The  other  judges  concur. 
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PLAINTIFF  IN  ERROR,  V.  MaRTHA  CrOCKETT,  AD- 
MINISTRATOR, DEFENDANT  IN  ERROR. 

1.  Bailroad :    liability  for  injtjby  to  employe.    The  oDder 

bofls  of  a  gravel  train  gang  was  directed  by  his  immediate  supe- 
rior to  take  men  and  dig  out  a  car  which  had  been  partly  cov- 
ered and  derailed  by  a  fall  of  gravel  from  a  high  bank  near  by, 
and  in  pniBuanoe  of  such  order  proceeded  to  dig  oat  the  car,  and 
while  so  employed  was  killed  by  the  embankment  caving  in. 
Prior  to  that  time  the  custom  had  been  to  station  a  watchman 
to  give  notice  to  the  workmen  of  danger  fh>m  the  falling  bank, 
which  was  omitted  on  that  occasion,  ffeldf  That  the  company 
was  liable. 

2.    :    .    The  conductor  of  a  gravel  train  on  a  railroad, 

with  a  gang  of  men  under  his  immediate  control,  in  the  employ 
of  the  railroad  company,  is,  as  to  such  men,  the  vice-principal 
of  the  railroad  company  and  not  a  fellow  servant. 
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3.    :    .    A  sub-boss  under  the  immediate  control  and 

direction  of  the  conductor  or  the  person  in  charge  of  a  gravel 
train  is  not,  as  to  such  conductor  or  person  in  charge  of  the 
train,  a  fellow  seryant. 

Errob  to  the  district  court  of  Lancaster  county.  Tried 
below  before  Pound,  J. 

Marquett  &  DeweeaCy  for  plaintiff  in  error. 

Sawyer  &  SneU  and  J.  jR.  Webster,  for  defendant  in  er- 
ror. 

Maxwell,  Ch.  J. 

An  opinion  was  filed  in  this  cause  at  the  last  term  of  the 
court,  judgment  being  reversed  for  want  of  a  material  alle- 
gation in  the  petition.  17  Neb.,  574.  Afterwards  the  parties 
entered  into  a  stipulation  that  the  petition  be  amended  and 
the  cause  again  submitted,  either  party  to  have  leave  to  file 
an  additional  brief.  The  action  is  brought  by  the  plaintiff, 
the  mother  of  Cl^yborn  Crockett,  as  administratrix  of  his 
estate,  to  recover  damages  for  his  death,  caused  by  the  caving 
of  an  embankment  at  a  gravel  pit  where  he  and  others 
were  at  work  for  the  railroad  company.  The  plaintiff  be- 
low (defendant  in  error)  claims  to  have  established  two 
propositions  by  the  evidence,  which  she  alleges  are  suffi- 
cient to  sustain  the  verdict.  Firstj  That  Crockett  was 
under  the  control  of  one  Wyatt,  and  was  ordered  by  him 
to  shovel  out  a  certain  car  near  the  embankment,  which 
car  had  been  partially  covered  up  and  derailed  by  a  fall  of 
earth ;  and  Second^  That  it  had  been  customary  to  place  a 
watch  at  or  near  the  bank  to  give  warning  when  it  was 
apparent  that  it  was  about  to  fall,  which  precaution  was 
omitted  on  this  occasion. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that 
neither  of  these  propositions  is  supported  by  the  evidence. 
This  will  require  an  examination  of  the  testimony. 
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It  appears  from  the  testimony  that  for  some  months  prior 
to  Nov.  18,  1881,  when  the  accident  occurred,  Clayborn 
Crockett  had  been  in  the  employ  of  the  railroad  company 
as  ander  boss  of  the  shovelers  of  a  gravel  train,  which  at 
the  time  of  the  accident  was  being  loaded  with  gravel  at  an 
embankment  near  Milford  to  be  carried  to  Lincoln ;  that 
an  ordinary  day's  work  was  sixty  cars,  which  required 
three  trips ;  that  the  embankment  in  question  is  about  a 
mile  and  a  half  east  of  Milford,  and  on  the  south  side  of 
the  track,  and  is  reached  by  a  spur  or  side  track  from  the 
main  line,  the  bank  at  the  highest  place  being  from  20  to 
30  feet  in  height ;  that  on  the  day  the  accident  occurred  a 
number  of  the  hands  were  absent — the  exact  number  does 
not  appear,  and  there  seems  to  have  been  an  attempt  on 
the  part  of  the  conductor  (Wyatt)  to  accomplish  the  usual 
amount  of  work ;  that  before  noon  there  was  a  fall  of  earth 
from  a  high  part  of  the  bank,  which  struck  one  of  the  flat 
cars  and  partly  buried  it  and  threw  one  end  off  the  track. 

The  attorney  for  the  plaintiff  in  error  who  argued  the 
case  insists  that  there  is  no  evidence  to  show  that  Wyatt 
ordered  Crockett  to  shovel  out  the  car  and  get  it  on  the 
track. 

One  Jerry  Wilson  testified  as  follows : 

Q.  State  to  the  jury,  if  you  know,  how  Clayborn  came 
to  go  there  to  unload  that  car. 

A.  It  was  a  custom  when  we  got  in  a  pinch  for  Mr. 
Wyatt  to  help  us  out. 

Q.     This  Wyatt  was  in  charge  of  the  train? 

A.     Yes. 

Q.     And  Clayborn  had  charge  of  the  men  ? 

A.  Yes,  Mr.  Wyatt  was  a  piece  off  getting  a  tie  to  bear 
the  car  on  the  track  when  it  fell. 

Q.     How  far  off  had  he  gone  ? 

A.  Fifty  or  a  hundred  yards.  When  he  started  away 
he  said  to  Clayborn,  go  in  and  get  that  car  out  as  quick  as 
you  can ;  he  always  said  to  Clayborn  go  and  do  so  and  so. 
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One  Calvin  J.  Montgomery  testifies :  "  After  that  bank 
had  fallen  in  the  morning  the  same  day  John  Wyatt 
(six  or  seven  of  the  cars  were  loaded)  told  Clayborn  to 
take  those  men  and  go  there  and  clear  up  the  tracks  and 
get  the  cars  ready  by  the  time  the  Milford  train  came ; 
Clayton  did  so  and  he  worked  there  till  dinner ;  after  din- 
ner he  came  back  and  he  said  to  go  and  take  some  men 
and  go  back  and  clear  the  tracks ;  he  was  dicing  under 
the  trucks  and  the  bank  caught  him  in  this  way  (witness 
illustrates  the  position) ;  the  bank  was  on  the  south  side 
and  the  track  on  the  north  side;  before  dinner  we  did  not 
finish  clearing  out ;  after  dinner  he  (Wyatt)  told  him  to 
take  some  of  the  men  and  clear  it  and  he  would  go  and 
get  a  tie ;  he  (Wyatt)  went  to  the  tool  box  and  got  a  tie 
and  had  it  on  his  shoulder,  and  before  he  got  back  the 
accident  occurred/' 

S.  Black  testified  as  follows : 

Q.     What  happened  to  one  of  the  cars  that  day? 

A.  The  bank  had  fallen  down  on  it  and  knocked  one 
end  of  the  car  off  the  track. 

Q.     What  was  being  done  that  day  ? 

A.     Dug  out  part  of  it. 

Q.     Who  dug  it  out? 

A.     The  men  working  for  Crockett 

Q.  How  did  it  come  that  these  men  and  Crockett  were 
digging  it  out? 

A.     Wyatt  told  them  to. 

Joseph  Carter  testified : 

^^  In  the  forenoon  there  was  a  part  of  the  bank  fell 
down  and  broke  the  brake,  and  then  we  were  shoveling 
that  out  so  that  we  could  get  the  train  out  at  the  usual 
time.'' 

Q.     Who  told  you  to  shovel  out  that  car? 

A.     Wyatt 

Q.    Whom  did  he  tell? 

A.    All  of  us. 
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Q,     Did  he  tell  any  particular  person  ? 

A.     He  told  Mr.  Crockett. 

J.  Mitchell  testified : 

Q.  You  may  tell  the  jury  who  were  at  work  there  at 
the  car  next  to  the  bank  where  the  accident  happened  at 
the  time? 

A.  Myself,  this  Mr.  Crockett — ^he  was  in  the  center  of 
the  car  next  to  the  bank — and  there  was  another  man, 
Robert  Reed ;  we  were  the  only  three  men  engaged  in 
there  at  that  time ;  the  rest  of  the  men  were  loading  up 
the  other  cars. 

Q.     How  did  you  come  to  load  that  car? 

A.  There  were  four  or  five  more  cars  below  that  had 
been  loaded;  this  car  we  commenced  loading  it  in  the 
morning;  it  was  very  cold  that  morning;  we  did  not  fin- 
ish Ioading.it,  because  about  eleven  o'clock  the  bank  caved 
in  there  and  had  knocked  it  partially  ofiT  the  track  and 
broke  the  brake  wheel.  In  the  afternoon  when  the  men 
were  called  out  and  had  gone  to  work  Mr.  Wyatt  I  believe 
gave  orders  to  some  of  them  to  finish  loading  the  car,  and 
none  of  them  would  agree  to  load  it  except  us  two  men ; 
they  were  afraid  that  the  bank  would  cave  again ;  but 
myself  and  another  man  and  Mr.  Crockett  were  at  the 
upper  end  of  the  car  and  Mr.  Wyatt  was  down  there,  and 
he  left  our  car  and  went  to  Crockett ;  I  don't  know  what 

he  said ;  anyhow  Crockett  came  down  and  pitched  in. 
♦  ♦♦*** 

Deweese:    You  did  not  hear  what  he  said  to  Crockett? 

A.  No.  He  came  down  immediately,  and  he  was  en- 
gaged in  helping  us  load  that  car.  We  had  been  loading 
it  I  believe  for  three-quarters  of  an  hour  before  the  bank 
caved  in. 

Q.     The  second  time? 

A.     Yes,  that  was  the  second  time. 

Mr.  Wyatt,  called  as  a  witness  by  the  plaintiff  in  error, 
testified  on  cross-examination  as  follows : 
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Q.  At  the  time  of  this,  accident  wh^re  wereyou  when 
the  first  fall  of  dirt  occurred  on  that  day? 

A.  I  was  about  two  cars  from  the  men  where  the  dirt 
fell. 

Q.     What  direction? 

A.     I  was  west. 

Q.     What  were  you  doing? 

A.     Carrying  water  around  for  the  men. 

Q.     Then  what  did  you  do  when  the  dirt  fell? 

A.  I  don't  remember  that  I  did  anything  in  particular,' 
Well,  I  moved  a  part  of  the  men  from  the  other  side  across. 

Q.     What  did  you  do  then? 

A.  Then  told  Crockett  that  we  would  have  to  dear 
the  dirt  from  the  car  and  get  it  on  the  track  when  the  en- 
gine came. 

Q.     Did  he  proceed  to  clear  up  the  dirt? 

A.     Crockett  and  two  men. 

Q.     You  said  that  "we." 

A.  I  meant  that  the  dirt  would  have  to  be  cleared 
away. 

Q.     Did  that  mean  yourself? 

A.     It  did  if  I  had  to  go  there. 

Q.     Did  you  go? 

A.    No,  sir. 

Q.    Did  he  go? 

A.     Yes. 

Q.    Did  you  tell  him  to  take  men  ? 

A.     He  had  the  privily  himself  to  take  men. 

Q.     Did  you  tell  him  to  go  and  dear  the  cars? 

A.     No,  sir. 

Q.  Was  that  the  manner  in  which  yo\i  were  aoous- 
tomed  to  give  your  orders  there? 

A.     Not  at  all  times. 

Q.    But  on  this  day  that  is  the  way  you  spoke? 

A.  Yes,  as  a  general  thing  I  speak  that  way,  that  we 
would  have  to  do  so  and  so. 
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He  also  testified  that  the  effect  was  that  of  a  command 
— to  go  and  do  what  was  required. 

There  is  a  great  deal  of  other  testimony  by  the  same  wit- 
nesses tending  to  show  that  just  before  the  accident  Wyatt 
directed  Crockett  to  clear  the  dirt  away  from  aroand  the 
car  which  had  been  derailed,  and  that  while  thus  engaged 
the  bank  caved  and  fell  on  him,  causing  his  death. 

The  objection  that  the  testimony  is  not  sufficient  on  that 
point  to  warrant  the  verdict  is  not  sustained.  ^2d.  That 
the  testimony  fails  to  show  that  it  had  been  customary  to 
.keep  a  watchman  to  notify  the  shovelers  that  the  bank  was 
about  to  fall,  and  at  the  time  of  the  accident  this  precaution 
had  been  omitted. 

Joseph  Carter  testifies  on  that  point  as  follows : 

Q.  State  to  the  jury  what  had  been  the  custom  of  the 
company  about  protecting  the  employes  from  danger  re- 
sulting from  caving  in,  if  anything? 

A.  Always  up  to  that  time  there  was  some  one  on  the 
bank  watching  and  seeing  if  there  was  any  danger;  and 
if  there  was  any  danger  there  was  always  notice  given,  so 
we  got  out  of  the  way  in  time  and  none  were  hurt. 

Q.     Who  would  station  them  up  there? 

A.     Mr.  Wyatt. 

Q.  Had  anybody  been  stationed  up  there  to  watch  and 
give  warning  this  day  of  the  accident  ? 

A.     No,  sir,  nobody  was  there  that  day  at  all. 

In  this  the  witness  is  corroborated  by  nearly  all  the 
others. 

Mr.  Wyatt  testifies  on  cross-examination  as  follows : 

Q.  That  was  your  custom,  to  go  along  there  and  when 
it  became  dangerous  to  tumble  the  bank  down  ? 

A.  When  we  got  through  the  gravel  we  threw  the 
bank.  If  we  thought  there  was  danger  we  would  throw 
the  bank. 

Q.    You  would  in  both  cases? 

A.     Yes. 
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Q.  Would  70U  have  men  statioued  up  there  on  the 
bank  if  it  was  dangerous? 

A.    Not  on  the  top  of  the  bank. 

Q.     Anywhere  else? 

A/    On  the  top  of  the  cars. 

Q.     Did  you  ever  perform  that  duty? 

A.     I  have. 

Q.  And  you  would  undertake  to  give  warning  to  the 
uaen  if  there  was  danger? 

A.    Yes. 

Q.  You  would  take  a  position  on  the  cars,  and  if  you 
saw  any  cracks  you  would  tell  the  boys  to  get  out? 

A.     If  I  saw  any  move  in  the  bank,  yes,  sir. 

Q.     On  this  day  you  were  not  watching  the  bank  ? 

A.  Was  not  at  the  time  the  bank  fell,  or  had  not  been 
that  day. 

There  is  no  proof  whatever  that  Crockett  knew  that  there 
was  no  one  watching  the  bank.  The  position  was  a  dan- 
gerous one,  and  this  seems  to  have  been  known  to  Crock- 
ett, but  with  a  watchman  to  give  warning  that  the  bank 
was  about  to  fall,  one  of  the  witnesses  testifies  that  the 
shovelers  could  get  upon  the  flat  cars  and  escape  injury. 
Had  the  usual  watch  been  kept,  this  accident  probably 
would  not  have  occurred.  There  is  sufficient  proof  of  neg- 
ligence,  therefore,  to  sustain  the  verdict.  But  it  is  said 
that  Crockett  was  a  fellow  servant  with  Wyatt,  and  that 
the  servant  assumes  all  the  risk  of  danger  that  is  apparent. 

This  question  was  before  this  court  in  C,  St.  P.,  M.  & 
0.  B.  R,  Co.  V.  Landdromy  16  Neb.,  254.  In  that  case 
it  was  held  that  a  conductor  of  a  construction  train  on  a 
railroad,  with  a  gang  of  men  engaged  to  work  as  day  la- 
borers for  the  railroad  company,  but  under  the  immediate 
orders  of  such  conductor,  is  as  to  such  men  the  vice  princi- 
pal of  the  railroad  company,  and  not  a  fellow  servant  of 
such  men.  And  an  act  of  gross  negligence  on  the  part  of 
such  conductor,  whereby  the  lives  of  such  men  were  placed 
10 
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in  jeopardy  while  working  under  his  immediate  orders  and 
direction,  and  one  of  them  was  killed,  was  the  negligenoe 
of  the  company,  for  which  it  was  liable.  That  case  was 
ably  argued,  and  the  attorneys  in  the  case  furnished  elabo- 
rate briefs,  which  contained  references  to  the  leading  au- 
thorities up  to  that  time,  and  the  decision  was  not  reached 
until  the  authorities  pro  and  con  had  been  carefully  consid- 
ered ;  and  now,  after  the  lapse  of  one  and  a  half  years,  we 
see  no  reason  to  change  our  decision.  That  decision,  there- 
fore, will  be  adhered  to,  and  it  is  decisive  of  this  case. 
Here,  Crockett,  although  an  under  boss  of  the  hands,  was 
under  the  immediate  direction  of  Wyatt,  who  was  the  re- 
sponsible head  and  represented  the  company.  So  far  as  the 
necessity  of  obeying  Wyatt  was  concerned  Crockett  seems 
to  have  been  in  precisely  the  same  condition  as  any  of  the 
other  workmen.  To  all  intents  and  purposes  he  was  one 
of  them.  The  testimony  tends  to  show  that  Crockett  was 
an  intelligent  colored  man,  about  twenty- four  years  of  age; 
that  he  was  sober,  industrious,  and,  so  far  as  appears,  a 
man  of  good  character  in  all  respects ;  that  the  plaintiff  was 
largely  dependent  upon  him  for  support,  and  that  he  was 
in  the  habit  of  remitting  to  her  from  $15  to  (25  each  month 
from  his  wages.  The  verdict  was  for  $925,  a  sum  that 
would  seem  to  be  much  less  than  the  plaintiff's  damages; 
but  as  no  complaint  is  made  on  that  ground  it  cannot  be 
considered  here.  Upon  the  whole  case  we  find  no  error  in 
the  record,  and  the  judgment  is  affirmed. 

JVDQUENT  AFFIBMED, 

The  other  judges  ooncur* 
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J.  H.  McMuRTRY  AND  JoHN  S.  GREGORY,  PLAINTIFEB 

IN  ERROR,  V.  The  State  op  Nebraska,  defendant 

IN  ERROR. 

1.  Bill  of  Exceptions.     Affidavits  used  in  the  trial  court  to  be 

available  for  a  review  of  the  question  in  the  supreme  oonrt 
must  be  embodied  in  a  bill  of  exceptions. 

2.  Deflaillt:    judgment.    Where  an  answer  or  other  pleading  of  a 

defendant  is  properly  on  file  no  judgment  by  default  can  be 
entered  against  him. 

3.  Answer:  amendment.    An  answer  filed  in  the  district  courts 

but  entitled  *'  in  the  county  court/'  is  amendable,  and  if  appli* 
cable  to  the  petition  cannot  be  disregarded. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound  and  Mitchell,  JJ. 

John  8.  Gregory,  for  plaintiffs  in  error. 

William  Leese,  Attorney  Oeneral,  for  the  state. 

Maxwell,  Ch.  J. 

This  action  was  brought  on  behalf  of  the  state  to  re- 
cover from  McMurtry  and  Gregory  the  sum  of  $800  and 
interest  upon  a  contract  entered  into  by  them  with  the 
board  of  public  lands  and  buildings, "  whereby  it  was  agreed 
that  for  and  in  consideration  of  the  title  and  ownership  of 
all  the  material  then  in  said  capitol  building  to  be  trans- 
ferred by  this  plaintiff  to  said  defendant  Grq^ry  the  said 
Gregory  agreed  to  take  down  and  remove  all  the  material 
in  said  capitol  building  at  his  own  expense  and  pay  the 
plaintiff  (below),  the  state  of  Nebraska,  within  60  days 
from  the  5th  day  of  June,  1883,  the  sum  of  $300." 

A  copy  of  the  contract  is  set  out  in  the  petition.  It  is 
also  alleged  that  McMurtry  and  Gregory  signed  a  bond  in 
penal  the  sum  of  $15,000,  conditioned  that  said  Gregory 
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ehoald  faithfully  perform  the  conditions  of  said  contract, 
and  that  he  has  failed  to  pay  said  sum  of  $800,  etc. 

To  this  petition  McMurtry  and  Gregory  filed  separate 
answers.  On  the  trial  of  the  cause  in  the  county  court 
judgment  was  rendered  in  favor  of  the  state.  McMurtry 
and  Gregory  then  appealed  to  the  district  court  They 
thereupon  filed  an  answer  on  which  is  the  following  in- 
dorsement : 

"The  State  of  Nebraska  vs.  John  S.  Gregory  et  al. 
County  Court,  files  — .  Clerk's  office,  district  court.  Filed 
Oct.  13, 1884.     E.  R.  Sizer,  Clerk  D.  C." 

On  the  27th  of  February,  1885.  while  the  answer  above 
referred  to  was  on  file,  the  court  entered  judgment  by  de- 
fault in  favor  of  the  state  for  the  sum  of  $881.50.  After- 
wards, on  March  2d,  the  defendants  below  filed  a  motion 
to  set  aside  the  default  and  for  leave  to  answer.  This 
motion  was  supported  by  tlie  affidavit  of  John  S.  Gr^ory, 
and  was  opposed  by  that  of  N.  C.  Abbott.  The  motion 
was  overruled. 

The  affidavits  referred  to  are  in  the  record,  .but  are  not 
embodied  in  a  bill  of  exceptions,  and  a  motion  is  now  made 
to  strike  them  from  the  files  on  that  ground.  The  motion 
must  be  sustained.  The  rule  Ls  that  affidavits  used  in  the 
trial  court  to  be  available  in  the  supreme  court  must  be 
preserved  in  a  bill  of  exceptions.  Bay  v.  Maaorty  6  Neb., 
102.  Oredit  Fonder  v,  Rogers,  8  Id.,  36.  AuUman  v. 
Howe,  10  Id.,  10.  Oliver  v.  Sheeleyy  11  Id.,  522.  Dor- 
rington  v.  Minnick,  16  Id.,  398.  Dolen  v.  State,  16  Id., 
405.     Empkie  v.  McLean,  16  Id.,  629. 

The  court,  however,  had  no  authority  to  render  judg- 
ment by  default  while  there  was  an  answer  of  the  defend- 
ants below  on  file.  A  party  who  has  answered,  unless  out 
of  time  and  without  leave,  is  not  in  default  The  fact  that 
the  answer  was  entitled  in  the  county  court,  where  it  was 
apparent  that  it  was  intended  to  answer  the  cause  of  action 
set  up  in  the  petition  did  not  authorize  the  court  to  disre- 
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gard  it.  The  title  was  amendable.  So  long  as  an  answer 
or  other  pleading  of  a  defendant  is  properly  on  file  no 
judgment  by  default  can  properly  be  entered  against  him. 
To  authorize  a  default  the  answer  or  other  pleading  must 
be  disposed  of  by  motion^  demurrer,  or  in  some  other 
manner.  The  court  therefore  erred  in  rendering  judg- 
ment by  default  against  the  plaintiffs  in  error  while  their 
answer  was,  so  far  as  appears,  properly  on  file.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 


Reyebsed  and  bemanded. 


The  other  judges  concur. 


State  of  Nebraska,  ex  bel.  Omaha  Hobse  Bailway 
Company  v.  The  Judges  of  the  Distbict  Court 
IN  AND  FOB  Douglas  County. 

Mandamus:  supersedeas  bond.  Where  a  peremptory  writ  of 
mandamns  was  granted  by  the  district  court  against  a  street 
railway  company  to  compel  it  to  run  cars  over  a  certain  portion 
of  its  line,  and  the  railway  company  songht  to  have  the  judg- 
ment reviewed  in  the  supreme  conrt  and  to  compel  the  district 
oonrt  to  fix  the  amount  of  the  supersedeas  bond;  Held^  That 
there  was  no  provision  of  the  statute  requiring  such  court  or 
judges  to  t^  the  amount  of  the  undertaking  in  such  case, 

Obiginal  application  for  mandamus. 

George  E.  Pritcheit,  for  relator. 

John  L.  Webster^  for  respondents. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  judges  of  the  district  court  of  Doug- 
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las  county  to  fix  the  amount  of  the  supersedeas  bond  to 
be  given  by  the  relator  in  order  that  a  certain  judgment 
compelling  it  to  run  its  cars  over  a  certain  portion  of  its 
line  may  be  stayed  until  it  can  be  reviewed  in  the  supreme 
court 

It  is  alleged  in  the  affidavit  on  which  the  application  is 
made^  ^'  that  said  court  refused,  and  still  refuses^  to  fix  the 
amount  in  which  a  supersedeas  bond  should  be  given  by 
said  respondent  in  said  proceedings,  or  the  form  thereof, 
and  refused,  and  still  refuses,  to  permit  said  respondent  to 
supersede  said  writ  and  judgment  upon  proceedings  in 
error  to  the  supreme  court  to  review  the  same,  giving  as 
the  only  ground  for  such  refusal  that  the  law  does  not  pro- 
vide for  a  supersedeas  upon  error  to  the  supreme  court  in 
mandamus  cases." 

The  attorney  for  the  respondents  has  filed  an  affidavit 
wherein  he  allies  that  the  respondents  refused  to  fix  a 
supersedeas  bond,  for  the  reason  that  the  Omaha  Horse 
Railway  Co.  were  not  entitled  to  supersede  the  judgment 
and  final  order  in  said  cause,  and  that  there  was  no  law 
requiring  them  to  fix  the  amount  of  a  supersedeas  bond  in 
said  cause;  and  that  said  refusal  was  not  made  on  the  sole 
ground  that  there  was  no  law  providing  for  supersedeas 
bonds  in  'mandamus  cases  in  general 

Sec.  588  of  Ih^  code  provides  for  a  supersedeas — 1st, 
When  the  judgment  or  final  order  sought  to  be  reversed 
directs  the  payment  of  money,  in  which  case  the  undei^ 
taking  is  required  to  be  in  double  the  amount  of  the 
judgment  or  order;  2d,  When  it  directs  the  execution  of  a 
conveyance  or  other  instrument  the  court  or  judge  is  re- 
quired to  fix  the  amount  of  the  undertaking;  3d,  When  the 
judgment  or  final  order  directs  the  sale  or  delivery  of  real 
property,  the  court  or  judge  is  required  to  fix  the  amount 
of  the  undertaking 

There  are  other  provisions  to  which  it  is  unnecessary  to 
refer. 
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Sec.  582  provides  that  *^  a  judgment  rendered  or  final 
order  made  by  the  district  court  may  be  reversed,  vacated, 
or  modified  by  the  supreme  court  for  errors  appearing  on 
the  record/^  This  would  seem  to  include  a  final  judgment 
awarding  a  peremptory  writ  of  mandamus,  and  no  doubt 
it  does ;  but  the  provisions  for  a  supersedeas  are  not  as 
broad  as  those  for  the  review  of  judgments  on  error.  No 
doubt  the  district  court,  in  the  exercise  of  its  equity  powers, 
may,  in  a  case  not  provided  for  in  the  statute,  where  great 
hardship  or  wrong  would  be  the  result  of  enforcing  the 
judgment  or  final  order  before  the  cause  was  reviewed  in 
the  court  of  last  resort,  fix  the  amount  of  the  undertaking 
and  cause  a  stay  of  proceedings.  But  that  question  is  not 
before  the  court 

The  relator  seeks  to  compel  the  defendants  to  fix  the 
amount  of  the  undertaking  because  the  statute  makes  it 
their  duty  to  do  so,  and  it  has  a  rigKt  to  enforce  the  per- 
formance of  that  duty.  The  final  judgment  was  that  the 
relator  should  run  cars  over  a  certain  portion  of  its  road. 
The  right  to  review  such  a  judgment  on  error  is  undoubted, 
but  the  authority  of  the  judges  to  fix  the  amount  of  super- 
sedeas to  stay  the  judgment  in  such  a  case  is  not  conferred 
by  statute.  The  writer  has  spent  considerable  time  in  the 
examination  of  authorities,  but  has  been  unable  to  find  a 
single  case  where  the  question  involved  was  similar  to  that 
under  consideration  in  which  a  supersedeas  was  granted. 

In  People  v.  Throop,  12  Wend.,  183,  the  cashier  of  a 
bank  refused  to  permit  a  director,  who  it  was  claimed  was 
hostile  to  the  bank,  to  inspect  the  discount  book,  and  the 
board  of  directors  afterwards  passed  a  resolution  exclud- 
ing such  director  from  such  inspection.  The  court,  upon 
the  return  to  a  rule  to  show  cause,  granted  a  peremptory 
writ  of  mandamus  to  compel  the  cashier  to  permit  an  in- 
spection of  the  book,  but  no  stay  of  proceedings  seems  to 
have  been  granted 

In  People  v.  Steele,  1  Edmund's  Select  Cases,  505,  it  waa 
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held  that  the  writ  of  error  did  not  operate  as  a  stay  of  ex- 
ecution, and  the  same  nile  seems  to  prevail  in  South  Caro- 
lina. Pinokney  v.  Henegan^  2  Strob.,  ^50.  High  Ex.  Rem., 
§  557.  Indeed,  in  many  cases  where  there  is  a  refusal  to 
perform  a  plain  public  duty,  as  to  permit  an  inspection  of 
books,  operate  a  railway,  etc.,  the  judgment  should  not  be 
stayed  for  the  reason  stated  in  People  v.  Throop  (page  188). 
**  A  delay  might  render  nugatory  the  whole  proceeding  as 
to  the  relator."  As  the  statute  does  not  require  the  de- 
fendants to  perform  the  duty  sought  to  be  enforced,  the 
writ  must  be  denied. 

WbIT  DENIED. 

The  other  judges  concur. 


Meyeb  Hellman  et  al.,  plaintifics  in  erbob,  y. 
Benjamin  Spielman,  defendant  in  erbob. 

1.  Amer'oement.  In  all  proceedings  against  sheriffs  or  other 
officers  for  failure  to  retnrn  writs  of  execution,  etc.,  the  inquiry 
is  permitted  whether  the  debt  could  have  been  collected,  and 
whether  its  collection  has  been  prejudiced  by  the  acts  of  the 
defendant.     Crooker  v.  Melick,  18  Neb.,  227. 

8.    :  DAMAGES.   In  such  cases  the  actual  loss  sustained  by  the 

plaintiff  in  the  value  or  availability  of  his  security  by  reason 
of  the  act  or  negligence  of  the  defendant  is  the  measure  of  his 
damages. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Norval,  J. 

MoAUister  Brothers^  for  plaintiffi  in  error,  cited :  Gml- 
ling  V.  Parker,  10  Ohio  State,  29.  Smith  v.  MarUn,  20 
Kan.,  575. 
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Jf.  Whitmoyer  and  0.  0.  Bowman^  for  defendant  in  er- 
ror^ cited :     Webb  v.  Anspach,  3  Ohio  State^  522. 

Cobb,  J. 

This  cause  arises  upon  a  motion  by  the  plaintifis  in  er- 
ror made  in  the  court  below,  on  notice  to  the  defendant,  an 
ex-sheriff  of  Platte  county,  to  amerce  him  for  failing  to 
return  a  writ  of  execution  issued  by  the  clerk  of  the  dis^ 
trict  court  of  said  county,  and  directed  and  delivered  to  the 
said  defendant  while  acting  as  such  sheriff. 

No  answer  or  pleading  of  any  kind  was  made  or  filed  by 
the  defendant.  The  matter  was  tried  to  the  court,  which 
found  that  said  motion  should  not  be  sustained,  and  that 
said  sheriff  is  not  liable  to  amercement ;  and  adjudged  that 
said  motion  be  overruled,  and  said  cause  dismissed  at  the 
cost  of  said  plaintifis,  etc.  The  plaintiffs  bring  the  cause 
to  thifl  court  on  error. 

There  is  but  one  error  assigned,  to-wit :  "  That  the  find- 
ing and  judgment  of  said  court  is  against  the  evidence  and 
law  of  the  case.^^ 

It  appears  from  the  evidence  as  preserved  in  the  bill  of 
exceptions  that  the  execution,  the  alleged  failure  to  return 
which  constituted  plaintiffs'  cause  of  action,  was  issued  on 
the  17th  day  of  June,  1881,  and  was  returned  to  the  clerk's 
office  on  the  21st  day  of  January,  1882.  This  evidence  is 
not  very  satisfactory ;  the  execution  seems  to  have  been 
lost ;  and  the  return  was  not  transcribed  into  the  execu- 
tion docket ;  but  something  was  pasted  in  the  docket  which 
it  seems  indicated  the  date  of  the  return  as  above.  The 
clerk  testified  that  the  reason  why  he  did  not  enter  the  re- 
turn in  the  docket  was  that  it  was  too  large;  and  the  rea- 
son why  he  did  not  enter  the  date  at  the  time  was  that  the 
execution  was  lost. 

It  also  appears  that  the  execution  above  referred  to  was 
issued  against  the  property  of  E.  A.  Baker  and  H.  P.  Ba- 
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ker,  upon  a  judgment  then  lately  obtained  against  them  in 
the  district  court  of  Platte  county,  in  favor  of  Meyer  Hell- 
man  and  Aaron  Cohn ;  also  that  on  the  23d  day  of  July, 
1881,  Alta  A.  Baker  commenced  an  action  in  said  court 
against  Benjamin  Spielman,  sherifF,  Meyer  Hellman,  and 
Aaron  Cohn ;  and  in  her  peticion,  among  other  things,  al- 
leged that  the  said  Meyer  Hellman  and  Aaron  Cohn  had^ 
on,  etc.,  recovered  a  judgment  against  H.  P.  Baker  and 
Eunice  A.  Baker,  in  the  district  court  of  Platte  county,  for 
the  sum  of  $443.28,  together  with  costs  taxed  at  $11.98; 
and  had,  on  or  about  the  17th  day  of  June,  1881,  caused 
an  execution  to  issue  upon  said  judgment,  and  placed  the 
same  in  the  hands  of  Benjamin  Spielman,  sheriff  of  Platte 
county,  who,  on  or  about  the  22d  day  of  June,  1881,  lev- 
ied the  same  on  certain  real  estate  which  she,  said  Alta  A. 
Baker,  claimed  as  absolute  owner;  and  prayed  an  injunc- 
tion to  restrain  the  said  sheriff  from  selling  the  same.  It 
further  appears  that  a  temporary  injunction  was  issued  in 
said  cause,  and  served  on  the  said  sheriff;  and  that  the 
said  cause  was  afterwards  tried  in  said  court,  and  the  said 
injunction  made  perpetual.  It  also  appears  from  the  dep- 
osition of  the  said  sheriff  that  he  was  unable,  after  thor- 
ough search  and  with  due  diligence,  to  find  any  other 
property  of  the  said  H.  P.  Baker  and  Eunice  Baker,  or 
of  either  of  them,  beside  the  said  real  estate  the  sale  of 
which  was  enjoined  as  aforesaid,  within  his  county  whereon 
to  levy;  and  neither  of  them  had  any  such  property  to  the 
best  of  his  knowledge.  Also,  that  upon  being  served  with 
said  injunction  as  aforesaid,  and  before  the  return  day  of 
said  execution,  he  made  his  return  on  the  said  execution  to 
the  effect  that  he  had  made  a  levy  on  certain  real  estate 
which,  at  the  time  and  place  of  making  his  said  deposition, 
he  could  not  describe;  that  he  was  enjoined  by  the  court 
from  selling  the  same;  and  that  he  left  said  execution  in 
the  office  6f  the  clerk  of  the  court. 

There  was,  therefore,  evidence  before  the  trial  court  from 
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which  it  may  have  found  that  the  execution  was  returned 
in  due  time,  or  that  the  injunction  placed  it  out  of  the 
power  of  said  sheriff,  or  of  the  said  Hellman  and  Cohn,  to 
collect  the  money  called  for  by  said  execution,  or  any  part 
thereof,  from  the  defendants  therein. 

The  case  of  Orooker  v.  Melick,  18  Neb.,  227,  presented 
the  question  whether,  in  a  proceeding  to  amerce  a  sheriff 
for  failing  to  return  an  execution  according  to  the  com- 
mand thereof,  he  could  successfully  defend  by  alleging 
and  proving  that  the  execution  debtor  had  no  property  or 
effects  out  of  which  the  execution  or  any  part  of  it  could 
have  been  collected.  After  a  thorough  examination  and 
discussion  of  the  question^  we  came  to  the  conclusion  that 
he  could,  and  so  decided  that  case.  Since  the  presentation 
of  this  case  we  have  carefully  gone  over  the  ground  again, 
but  fail  to  find  any  good  reason  to  change  the  views  there 
expressed.  The  judgment  of  the  district  court  is  therefore 
affirmed. 

Affirmed. 


19    IM 

Geo.  V.  Stjydam,  plaintiff  in  error,  v.  The  County  19  1551 
OF  Merrick  et  al.,  defendants  in  error.  .^LJ^^i 

1.  Taxes:    boabd  of  equaltzation.    The  county  commissioners 

sitting  as  a  board  of  equalization  have  the  i)Ower  to  increase, 
or  diminish,  the  aggregate  valuation  of  any  precinct,  by  adding 
or  deducting  such  sum  upon  the  hundred  as  may  be  necessary 
to  produce  a  just  relation  between  all  the  valuations  of  prop- 
erty in  the  county  ;  and  for  such  purpose,  it  is  not  necessary 
that  complaint  should  be  made  or  notice  served. 

2,    '—:    :  INCBEASE  OP  VALUATION.    But  such  board has 

not  the  power  to  increase  the  aggregate  valuation  of  all  the  pre- 
cincts, except'  in  such  an  amount  as  may  be  actually  necessary, 
and  incidental  to  a  proper  and  just  equalization. 

3. :    :    .    An  increase  of  1114,382.43  in  an  ag- 
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gregate  yalaation  of  |1, 296,41 9. 10  is  a  greater  increase  than 
can  be  deemed  ^'actually  necessary  and  incidental  to  a  proper 
and  Jnst  eqaali2sation." 

Error  to  the  district  court  for  Merrick  county.  Tried 
before  Post,  J. 

A,  Swing  J  for  plaintiff  in  error. 

John  Patterson,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  hj  Geo.  V.  Suydam,  a  tax 
payer  of  Loup  precinct,  Merrick,  county,  Nebraska,  for 
himself  as  well  as  for  all  others,  the  tax  payers  of  said 
precinct  contributing  to  the  expense  of  the  action  (over 
eighty  persons),  to  have  reviewed  by  petition  in  error  the 
action  of  the  board  of  county  commissioners  of  said  coun- 
ty, whilst  sitting  as  a  board  of  equalization  of  taxes  for 
the  year  1885,  in  increasing  the  aggregate  valuation  of  the 
property  of  all  the  precincts  of  said  county,  as  made  and 
returned  by  the  assessors  thereof;  said  valuation  as  made  by 
the  assessors  being  $1,296,419.10.  The  said  board,  while 
80  sitting,  increased  said  valuation  in  the  sum  of  $114,382.- 
43,  about  9  J  per  cent.  Of  this  increased  valuation  on  all  the 
property  of  said  county  as  returned  by  the  assessors,  $53,- 
644.70  was  made  upon  said  Loup  precinct.  Said  increas- 
ed valuation  was  made  arbitrarily  and  without  notice  to  the 
owners  thereof,  and  without  having  evidence  before  them 
upon  which  to  base  their  said  action,  being  merely  voted 
upon  by  them  upon  motion.  At  the  trial  of  said  cause 
in  said  district  court,  judgment  was  had  finding  no  error 
in  said  proceedings  of  said  board  of  equalization,  and  dis^ 
missing  said  petition  in  error,  etc. 

The  said  plaintiff  in  error  brings  the  cause  to  this  court 
on  error,  and  assigns  the  following  errors  to  the  said  dis- 
trict court : 
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^'  1.  Theoourt^rredin  not  sustaining  eachand  every  point 
in  plaintiff  in  error's  petition  in  error  as  follows,  to-wit : 

^^ First,  Said  board  of  coanty  commissioners  has  not  and 
had  not  any  power  in  law  to  increase  as  they  did  the  aggre- 
gate of  valuations  of  the  property  of  all  the  precincts  of 
«aid  county  as  returned  by  the  assessors  thereof  in  the  sum 
of  $114,382.43. 

^'Second,  Said  board  of  county  commissioners  has  not  and 
had  not  any  power  in  law  to  increase  the  valuation  of  said 
Loup  precinct  without  giving  notice  to  the  owners  thereof, 
by  a  mere  arbitrary  exercise  of  power,  without  having  any 
lawful  evidence  before  them  upon  which  to  base  their  said 
action. 

'^  2.  The  court  erred  in  affirming  the  judgment  and  pro- 
ceedings of  said  board  of  county  commissioners,  and  in 
dismissing  said  petition  in  error,  and  in  giving  judgment 
for  costs  against  plaintiff  in  error  and  in  awarding  execu- 
tion to  carry  into  effect  said  judgment. 

"  3.  The  court  erred  in  not  sustaining  the  errors  alleged 
by  plaintiff  in  error  to  the  proceedings  of  said  board. 

"  4.  The  court  erred  in  refusing  to  reverse,  vacate,  and  set 
aside  thejudgment  of  said  board  of  county  commissioners 
in  changing  and  increasing  the  valuation  of  Loup  precinct 
and  increasing  the  aggregate  of  the  valuation  of  the  property 
of  all  the  precinctd  of  said  county  as  returned  by  the  assess- 
ors thereof,  as  prayed  for  in  said  petition  in  error.'' 

The  two  substantial  errors  above  assigned  will  be  con- 
sidered in  the  inverse  order  in  which  they  are  presented. 

"  Second,  Said  board  of  county  commissioners  has  not 
and  had  not  power,"  etc.  The  following  is  a  copy  of  the  sec- 
tion of  statute  under  which  the  board  of  county  commission- 
ers acted  in  the  proceedings  complained  of:     "  The  county 

board  shall  hold  a  session  of  not  less  than  three  nor  more 

• 

than  twenty  days,  for  the  purpose  contemplated  in  this  sec- 
tion, commencing  on  the  first  Tuesday  in  June  annually, 
after  the  return  of  the  assessment  books,  and  shall.  Firsts 
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Assess  all  such  lands  as  have  been  listed  by  the  county  clerk, 
and  not  assessed  by  the  assessor.  Said  board  may  make  such 
alterations  in  the  descriptions,  if  it  shall  be  deemed  neces- 
sary. Secondf  On  the  application  of  any  person  consider- 
ing himself  aggrieved,  or  who  shall  complain  that  the  prop- 
erty of  another  is  assessed  too  low,  they  shall  revieve  the 
assessment  and  correct  the  same  as  shall  appear  to  be- just. 
No  complaint  that  another  is  assessed  too  low  shall  be  acted 
upon  until  the  person  so  assessed  or  his  agent  shall  be  noti- 
fied of  such  complaint,  if  a  resident  of  the  county;  Providedy 
that  in  the  counties  under  township  organization,  that  such 
application  shall  have  been  made  to  the  town  board  of  equal- 
ization and  been  rejected  by  them.  Third,  It  shall  as- 
certain whether  the  valuation  of  one  township,  precinct, 
or  district  bears  just  relation  to  all  the  townships,  precincts, 
or  districts  in  the  county;  and  may  increase  or  diminish  the 
aggregate  valuation  of  property  in  any  township,  precinct, 
or  district  by  adding  or  deducting  such  sum  upon  the  hun- 
dred as  may  be  necessary  to  produce  a  just  relation  between 
all  the  valuations  of  property  in  the  county,  but  shall  in 
no  instance  reduce  the  aggregate  valuation  of  all  the  town- 
ships, precincts,  or  districts  below  the  aggregate  valuation 
thereof  as  made  by  the  assessors;  neither  shall  it  increase 
the  aggregate  valuations  of  all  the  townships,  precincts,  or 
districts,  except  in  such  an  amount  as  may  be  actually  nec- 
essary and  incidental  to  a  proper  and  just  equalization,'' 
etc.    Comp.  Stat,  Ch.  77,  §  70. 

It  is  difficult  to  conceive  how  there  can  be  any  two 
constructions  placed  upon  this  section.  When  complaint 
is  made  that  a  certain  individual  is  assessed  too  low^  then 
it  is  a  condition  precedent  to  action  thereon  by  the  board, 
that  such  individual  owner  have  notice  of  such  proceeding. 
But  the  increase  of  the  assessnjent  of  a  precinct  is  not  made 
upon  any  one's  complaint,  but  arises  in  the  official  mind 
and  judgment  of  the  commissioners,  upon  an  inspection 
and  comparison  of  the  assessment  rolls  of  the  several  pre- 
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cincts.  The  law  has  desigDated  no  officer  or  pei^son  upon 
whom  notice  could  be  served  or  to  represent  tlie  precinct  at 
such  equalization.  The  county  commissioners  themselves 
are  the  only  and  proper  representatives  of  the  precinct,  and 
as  they  constitute  the  board  of  equalization  no  notice  need 
be  served  on  them.  Again,  the  language  of  th^  section 
expressly  requiring  notice  in  the  one  case  and  no  mention 
being  made  of  it  in  the  other,  it  falls  within  the  legal  max- 
im  "  Expreasio  uniua  est  exdudio  aUeriua/' 

The  section  of  statute  above  quoted  was  not  in  force 
at  the  date  of  the  opinion  in  the  case  of  The  South  Platte 
Land  Co.  v.  Buffalo  Co.^  7  Neb.,  253,  nor  Dundy  v.  Bich- 
ardson  Co.y  8  Neb.,  608,  hence  those  cases  are  not  author^ 
ity  on  the  question  here  presented. 

I  think  it  equally  clear  that  in  equalizing  the  assessment 
as  between  the  several  precincts  of  the  county,  under  the 
provisions  of  the  section  above  quoted,  the  board  acts  upon 
the  knowledge  and  judgment  of  its  own  members,  and  not 
upon  the  testimony  of  witnesses.  The  commissioners 
usually  are,  and  always  should  be,  selected  for  their 
thorough  knowledge  of  the  county,  as  well  as  for  their 
general  intelligence  and  probity.  They  are  selected  from 
the  center  and  two  extremes  of  the  county,  presumably  for 
some  reason,  and  I  know  of  none  other  than  to  secure  in 
the  board  one  member  of  peculiar  knowledge  of  and  ac- 
quaintance with  the  affairs  of  each  locality  of  the  county. 
It  must,  therefore,  usually  be  unnecessary  for  the  board  to 
call  witnesses  to  inform  it  of  the  relative  values  of  prop- 
erty in  the  several  precincts  of  the  county,  but  to  permit 
them  to  do  so  would  tend  to  a  shirking  of  responsibility 
on  their  part  unauthorized  by  law,  and  likely  to  be  subver- 
sive of  good  local  government. 

Upon  the  first  point,  that  the  board  had  no  power  to  in- 
crease the  aggregate  assessed  value  of  the  county,  etc.,  I 
think  the  language  and  meaning  of  the  section  equally 
clear.    The  duty  of  the  board  is  to  equalize.     It  has  no 
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power  to  raise  the  valuation  of  the  one  precinct  and  lower 
that  of  another,  except  for  the  purpoee  and  the  sole  pur- 
pose of  bringing  their  valuation  to  a  common  point  of 
equality.  When  a  coiiuty  is  divided  into  several  towns 
or  precincts,  as  in  the  case  at  bar,  and  the  assessment  is 
made  in  each  by  an  independent  assessor,  it  is  usually  the 
case  that  some  one  or  more  of  them  rate  the  property  as- 
sessed at  a  maximum  valuation,  some  at  a  minimum,  while 
some  individual  or  group  of  assessors  will  find  the  happy 
medium  or  true  valuation.  It  is  the  duty  of  the  board  to 
find  this  medium,  adopt  it  as  the  true  standard,  and  raise 
the  one  extreme  and  lower  the  other  to  it,  and  thus  leave 
the  general  result  or  common  aggregate  of  valuation  of  the 
property  of  the  whole  county  neither  raised  nor  lowered, 
'^except  in  such  an  amount  as  may  be  actually  necessary 
and  incidental  to  a  prpper  and  just  equalization.^' 

It  appears  from  the  record  that  Merrick  county,  in 
which  the  case  at  bar  arose,  is  divided  into  thirty-five 
precincts.  At  the  equalization  now  under  consideration 
the  assessment  in  none  of  them  was  deemed  the  medium^ 
but  all  were  either  raised  or  lowered.  The  valuation  of 
eleven  of  them  was  lowered  $51,569.50,  and  of  the  other 
twenty-four  was  raised  $165,951 .93,  leaving  an  increase 
or  raise  of  the  aggregate  valuation  of  the  county  of  $114,- 
382.43.  Now  can  it  be  said  that  such  an  increase  as  this 
was  actually  necessary,  and  incidental  to  a  proper  and  just 
equalization?  I  think  not,  but  that  in  making  it  the 
board  exceeded  its  powers  as  plainly  defined  by  statute. 

I  conclude,  therefore,  that  the  district  court  erred  in 
upholding  the  action  of  the  board  of  equalization. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

B£V£BS£D  AND  BSMANDED. 

The  other  judges  concur. 
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I  19    161 I 

1.    Mandamus:    justiob  of  peace:    pleading.    Upon  an  ap- '-|^|qJ 

plication  for  a  mandamns  by  a  person  who  has  daly  reoelTod  a    40  758 

certificate  of  election  to  the  office  of  justice  of  the  peace  to  ■' 

19    161 
compel  the  delivery  to  him  by  the  late  incumbent  of  said  office    ez  779| 

of  the  dockets  and  papers  appertaining  thereto,  the  canse  of  ac- 
tion necessary  and  proper  to  be  set  out  in  snch  application  con- 
sists solely  in  his  haying  been  canvassed  in,  declared  elected, 
awarded  a  certificate  of  election,  taken  the  oath,  and  given  the 
bond  required  by  law,  and  the  respondent  having  refused  or 
failed  to  deliver  up  to  him  such  dockets,  papers,  etc.,  on  de< 
mand. 


2.    :     :     answeb.     To  such  application  or  relation 

nothing  may  be  properly  pleaded  in  answer  which  does  not 
deny  or  put  in  issue  some  or  all  of  the  above  facts. 

Original  application  for  mandamus. 

T,  D.  Oobbey,  for  relator. 

P.  E.  Wtntera  and  E.  N.  Kauffrnanj  for  respondent. 

Cobb,  J. 

This  case  arises  upon  the  application  of  H.  G.  Meckling, 
relator,  for  a  peremptory  mandamus  against  H.  C.  Jaynes, 
respondent,  commanding  him  to  turn  over  and  deliver  to 
the  said  relator  all  the  books  and  papers'  pertaining  and 
belonging  to  the  office  of  the  justice  of  the  peace  of  the 
precinct  of  Wymore,  Gage  county. 

The  relator  sets  out  in  his  relation,  or  petition,  that  on 
the  8d  day  of  November,  1885,  he  was,  and  is,  a  resident 
of  Wymore  precinct,  Grage  county,  and  was  on  the  day  last 
above  stated  elected  to  the  office  of  justice  of  the  peace  in 
and  for  said  precinct;  that  at  the  general  election  held  on 
said  day,  there  were  two  justices  of  the  peace  to  elect  in 
11 
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and  for  said  precinct^  and  were  four  candidates  therefor) 
that  at  the  general  election  held  in  and  for  said  precinct  in 
the  year  1883,  H.  C.  Jaynes  (respondent)  and  C.  A.  Bum- 
ham  were  elected  justices  of  the  peace  in  and  for  said  pre- 
cinct; that  they  each  qualified  and  have  since  said  date 
been  the  acting  justices  of  the  peace  in  said  precinct;  that 
at  the  election  held  in  and  for  said  precinct  on  the  3d  day 
of  November,  1885,  of  the  said  four  candidates  for  said 
offices,  said 

C.  A,  Burnham  received  204  votes, 
The  relator  received  196  votes, 
Jesse  Cochran  received  180  votes, 
And  the  respondent  received  161votes, 
according  to  the  canvass  of  said  votes  by  the  county  board, 
and  that  certificates  of  election  were  duly  issued  and  de- 
livered to  the  said  C.  A.  Burnham  and  to  the  relator;  that 
relator  has  made  and  executed  his  bond,  which  has  been 
duly  approved,  and  has  taken  the  oath  of  office  as  provided 
by  law,  and  that  on  the  7th  day  of  January,  1886,  the  re^ 
lator  demanded  of  the  said  H.  C.  Jaynes,  whom  he  was 
elected  to  succeed,  all  of  the  books  and  papers  belonging 
and  pertaining  to  said  office,  and  that  the  same  was  refused, 
etc. 

The  respondent,  by  his  answer,  alleges  that  he  is  an 
elector  of  the  city  of  Wymore,  which  is  and  has  been  since 
the  1st  day  of  April,  1884,  a  city  of  the  second  class,  formed 
under  the  general  laws  of  the  state ;  that  at  a  general  elec- 
tion held  in  and  for  said  town  of  Wymore  on  the  3d  day 
of  November,  1883,  the  respondent  and  C.  A.  Burnham 
were  duly  elected  justices  of  the  peace,  in  and  for  said  town 
of  Wymore,  to  hold  their  respective  offices  for  the  term  of 
two  years  and  until  their  successors  were  duly  elected  and 
qualified;  that  each  of  the  last  above  named  plersons,  at  the 
time  of  said  election,  was  a  legal  and  qualified  elector  and 
a  resident  of  the  said  town  of  Wymore,  and  each  of  said 
persons  accepted  said  office  and  qualified,  and  entered  upon 
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the  exercise  and  discharge  of  the  duties  of  said  offices;  that 
at  the  general  election  of  JQstices  of  the  peace  and  other 
officers  in  said  city  held  in  accordance  with  the  provisions 
of  law  (Nov.  S,  1885),  said  C.  A.  Barnham  was  re-elected 
to  his  office,  and  that  the  relator  herein  claims  to  have 
been  a  resident  of  said  city,  and  to  have  been  elected  to  said 
office  of  justice  of  the  peace  heretofore  and  now  held  by 
the  respondent,  but  that  said  relator  did  not  receive  a  plu- 
rality of  the  legal  votes  cast  at  said  election,  and  was  not 
elected  to  said  office;  yet  the  board  of  canvassers,  the  judges 
of  election,  issued  a  certificate  of  election  to  him,  certifying 
that  he  was  elected  thereto.  That  the  respondent  contests 
the  said  allied  election  of  said  H.  6.  Meckh'ng,  relator, 
to  said  office,  upon  the  grounds  as  follows,  to-wit,  that  the 
said  H.  6.  Meckling  was  not,  at  the  date  of  said  election, 
a  resident  and  qualified  elector  of  said  precinct,  but  on  the 
contrary  was  at  the  date  aforesaid  living  in  Barnstown  pre- 
cinct; that  of  the  196  votes  cast  at  said  election,  and 
counted  for  said  relator,  a  large  number,  to-wit,  40  votes, 
were  iU^ally  printed,  distributed,  cast,  and  counted,  con- . 
trary  to  chapter  43  of  the  Session  Laws  of  1883,  entitled 
"  An  act  to  prevent  fraud  at  elections  and  to  provide  pun- 
ment  therefor,'^  Comp.  Stat,  ch.  26,  sec.  116,  in  that  the 
said  ballots  were  headed  and  designated  by  the  heading 
''fiepublican  ticket,'^  but  contained  printed  thereon  in  place 
of  the  name  of  H.  C.  Jaynes,  respondent,  whose  name  is 
printed  on  the  r^ular  ballot  having  such  heading,  the  name 
of  H.  6.  Meckling,  relator,  whose  name  is  not  found  on  the 
regular  ballot  bearing  such  heading;  that  without  the  aid 
of  said  illegal  votes,  the  said  H.  6.  Meckling  would  not 
have  a  plurality  of  the  total  number  of  votes  cast  at  said 
election  for  said  office  of  justice  of  the  peace,  etc 

To  this  answer  the  relator  filed  a  general  demurrer,  upon 
which  the  cause  was  submitted. 

At  the  hearing,  and  upon  a  superficial  discussion  of  the 
case  in  the  consultation  room,  the  writer  was  inclined  io 
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think  that  to  issue  a  mandamus  on  the  case  made,  would 
be  to  enforce  the  perpetuation«of  a  confessed  fraud  on  the 
law;  but  upon  more  mature  reflection,  and 'an  examination 
of  cases  cited  by  counsel  and  others,  I  am  satisfied  that  it 
would  involve  no  such  absurdity. 

A  demurrer  admits  the  truth  of  such  facts  as  are  properly 
pleaded  in  the  pleading  demurred  to,  and  such  only.  The 
auctions  of  the  said  answer,  that  the  relator  was  not  at 
the  date  of  said  election  a  resident  and  qualified  elector  of 
the  city  of  Wymore,  that  he  was  not  at  said  election  elected 
to  the  office  of  justice  of  the  peace,  and  that  of  the  196 
votes  cast  at  said  election  and  counted  for  said  relator,  a 
large  number,  to-wit,  forty  votes,  were  illegally  printed^ 
distributed,  cast,  and  counted,  contrary  to  the  provisions  of 
the  statute  therein  referred  to,  and  that  without  the  aid  of 
^id  ill^al  votes  the  said  relator  would  not  have  a  plurality 
of  the  total  number  of  votes  cast  at  said  election,  were  none 
of  them  well  pleaded  in  the  said  answer;  nor  did  they  or  any 
of  them  constitute  a  defense  to  the  relator's  cause  of  action. 
The  relator's  cause  of  action  consists  solely  in  his  having 
been  cai^vassed  in,  declared  elected,  awarded  a  certificate  of 
election,  taken  the  oath,  and  given  the  bond  required  by 
law,  and  the  respondent  having  refused  or  failed  to  deliver 
up  to  him  the  books,  papers,  and  furniture  of  the  office,  on 
demand.  It  was  quite  unnecessary  for  him  to  have  alleged 
any  other  &cts  than  these  in  his  relation,-  nor  would  the 
denial  and  disproving  of  any  other  facts  by  the  respondent 
defeat  the  action.  It  is  stated  as  the  law,  in  a  standard 
work  on  this  branch  of  the  law,  as  follows:  *'Upon  the  ap- 
plication for  a  mandamus,  the  court  will  not  go  behind  the 
certificate  of  election  and  try  the  relator's  actual  title.  It 
is,  therefore,  wholly  immaterial  whether  the  relator  was 
.eligible  to  the  office  in  question,  or  whether  he  was  duly 
elected  thereto,  since  to  try  such  issues  would  be  to  deter- 
mine the  title  upon  proceedings  in  mandamus,  which  the 
courts  will  never  do."  High  on  Ex.  Leg.  Rem.,  74-5; 
and  this  is  the  law  of  the  courts  generally. 
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The  remedy  by  contest  or  that  by  quo  warranto  are 
neither  considered  adequate^  for  the  reason  that  they  are  both 
directed  to  the  title  to  the  oflSce  itself,  and  in  the  nature  of 
things  usually  consume  considerable  time,  while  the  pur- 
pose of  this  proceeding  is  only  for  the  present. 

A  peremptory  mandamus  will  therefore  issue  as  prayed. 


Wbtt  awabded. 


The  other  judges  concur. 


J.  E.  Vanderlip  et  al.,  plaintiffs  in  error,  v. 
Louis  P.  Derby  et  al.,  defendants  in  error. 

1.    Liquors:    consteuction  op  statute.    The  proyisions  of  sec    

tion  3,  chapter  50,  of  the  CJompiled  Statutes  of  1885,  by  which    JJ  jjj 
it  is  provided  that  upon  an  objection,  protest,  or  remoDStrance    42  7^ 
being  filed  against  the  issaance  of  a  license  to  sell  intoxicating    . 
liqnors,  the  county  board,  city  council,  or  village  trustees  shall 
appoint  a  day  for  hearing  the  case,  is  mandatory,  and  the  board, 
council,  or  trustees  have  no  authority  to  issue  a  license  without 
appointing  a  time  for  hearing  a  remonstrance  filed  and  investigat- 
ing the  same. 

2l    :    PBACTiCE  ly  issuance  of  license.    Where  a  petition 

is  filed  asking  a  board  having  authority  to  issue  a  license  to  sell 
malt,  spirituous,  and  vinous  liquors,  and  a  remonstrance  is  filed 
in  opposition  thereto,  in  which  it  is  charged  that  during  the  year 
last  passed  the  petitioner  had  violated  certain  provisions  of  chap- 
ter fifty  of  the  Compiled  Statutes  of  1885,  the  board  has  no  right 
to  issue  the  license  but  must  appoint  a  time  for  hearing  the  re- 
monstrance if  the  allegations  are  sufficiently  specific 


:    bemonstrance  AGAINST  license.    The  village  clcrk 

is  the  clerk  of  the  board  of  village  trustees.  A  remonstrance 
filed  in  the  office  of  such  derk  is  '^  filed  in  the  office  where  the 
application  is  made,'^  and  is  sufficient. 

:    :    time  of  filing  eemonstbance.    Where  an 


application  is  made  to  a  board  for  license  to  sell  intoxicating 
liquors  and  notice  thereof  duly  given,  remonstrances  and  objec- 
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tiona  to  the  iaBnanoe  of  the  license  may  he  filed  at  any  tlm^ 
hefore  the  lioense  is  granted.  The  time  for  the  filing  of  remon- 
strances is  not  limited  to  within  two  weeks  after  the  filing  of  the 
application  for  lioense. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound  and  Mitchell,  J.  J. 

Oaldwdl  &  Christy  and  L.  W.  Billingsley^  for  plaintiffi 
in  error. 

L.  C.  Humphrey  and  H.  D.  Rhea^  for  defendants  in  error. 

Beese,  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Lan- 
caster county  for  the  purpose  of  a  review  of  a  final  judg- 
ment in  that  court,  by  which  a  peremptory  writ  of  man- 
damus was  awarded  against  plaintifis  in  error. 

The  abstracts  of  the  record  disclose  the  following  facts, 
.  to-wit :  Plaintiffs  in  error  are  the  board  of  trustees  of  the 
village  of  Bennett.  On  the  8th  day  of  May,  1885,  George 
Brown  applied  to  the  trustees  for  a  grant  of  license  to  sell 
liquors.  Due  notice  of  this  application  was  given  by  pub- 
lication as  required  by  law.  On  the  22d  of  May,  and  be- 
fore a  meeting  of  the  village  board,  a  remonstrance  against, 
and  objections  to  the  issuance  of  a  license  w&s  filed  with  the 
village  clerk.  This  remonstrance  alleged  that  George 
Brown,  the  applicant,  had  violated  the  act  of  the  legisla- 
ture under  which  he  was  applying  for  a  license,  denied  that 
he  was  a  man  of  respectable  character  and  standing,  or  that 
he  had  filed  his  petition  as  required  by  law,  and  alleged 
that  during  the  year  last  past  he  had  violated  said  act  by 
selling  liquor  to  habitual  drunkards,  minors,  and  upon 
Sunday,  and  asked  an  adjournment  to  a  day  when  they 
would  make  their  charges  more  definite.  At  the  first  meet- 
ing of  the  board  thereafter,  and  before  any  action  was  taken 
upon  the  matter  of  the  application  and  remonstrance,  the 
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remonstrants  appeared  and  presented  an  additional  remon- 
strance^ by  which  it  was  charged  that  the  applicant  sold  in- 
toxicating liquors  during  the  mobth  of  October,  1884,  on 
Sunday,  that  Greorge  Brown  was  a  partner  of  his  brother 
John,  who  had  recently  been  defeated  before  the  same  tri- 
bunal in  an  effort  to  procure  a  license  in  Bennett,  he  having 
been  proven  to  be  an  unfit  person,  and  that  the  effort  to 
procure  a  license  in  the  name  of  George  was  a  fraudulent 
device,  the  purpose  of  which  was  to  continue  John  in  the 
saloon  business  in  Bennett.  No  time  was  fixed  for  hearing 
the  petition  and  remonstrances,  but  the  license  was  issued 
at  once.  Defendants  in  error  instituted  these  proceedings 
in  the  district  court  with  the  result  above  stated. 

The  arguments  of  counsel  on  both  sides  have  taken  a 
wide  range,  and  have  discussed  many  questions  which  are 
quite  interesting,  and  may  eventually  require  a  solution. 
But  as  they  are  not  essential  to  the  decision  of  this  case, 
and  the  time  at  our  command  is  limited,  we  will  not  pursue 
them. 

It  is  asserted  that  the  objection  contained  in  the  first 
remonstrance,  which  is,  in  substance,  a  denial  of  the  filing 
of  such  a  petition  as  is  required  by  law  by  the  applicant,  is 
based  upon  the  fact  that  two  of  the  board  of  trustees  by 
whom  the  petition  was  to  be  heard,  and  who  were  required 
to  pass  upon  it,  both  as  to  its  sufiSciency  and  as  to  the 
merits  of  the  case,  were  signers  of  the  petition.  It  is  shown 
that  two  of  the  board  opposed  the  issuance  of  the  license 
until  a  proper  examination  could  be  made,  and  voted  against 
its  allowance,  three  voting  in  favor  of  the  allowance  and 
against  the  extension  of  time.  If  the  charge  is  true  that 
two  of  the  members  signed  the  petition  to  themselves,  and 
they  were  of  the  three  who  voted  for  the  granting  of  the 
license,  we  have  this  unusual  condition  of  a  license  being 
issued  by  the  vote  of  one  disinterested  man  over  the  op- 
posite vote  of  two,  for  no  one  could  claim  that  the  two  who 
signed  the  petition  were  disinterested.     It  is  to  be  hoped 
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that  the  charge  here  made  is  a  mistake.  The  fact  that  an 
official  oath  sits  so  lightly  upon  the  conscience  of  any  officer 
as  to  permit  him  thns  to  become  a  partisan  in  a  proceeding 
before  himself,  is  not  to  be  believed  except  upon  the  most 
indubitable  proof. 

The  controlling  question  here  presented  is, did  the  original 
or  first  remonstrance  contain  enough  to  require  the  board 
to  fix  a  time  for  its  hearing?  We  think  it  did.  It  is  quite 
probable  that,  under  the  rule  laid  down  in  State  v.  The 
Commissioners  of  Cass  County ^  12  Neb.,  54,  the  mere  denial 
of  the  "  respectable  character  and  standing''  of  the  applicant 
would  be  sufficient.  But  however  that  might  be,  it  is  clear 
that  the  affirmative  allegation  that,  during  the  year  last 
past,  he  had  violated  the  provisions  of  the  liquor  law  of 
the  state  by  selling  liquor  to  habitual  drunkards,  minors, 
and  upon  Sunday,  would  be  sufficient  to  demand  the  hear- 
ing contemplated  by  section  three  of  the  law  regulating  the 
sale  of  liquors.  This  section  is  as  follows:  "If  there  be 
any  objection,  protest,  or  remonstrance  filed  in  the  office 
where  the  application  is  made  against  the  issuance  of  said 
license,  the  county  (village  or  city)  board  shall  appoint  a 
day  for  hearing  of  said  case,  and  if  it  shall  be  satisfactorily 
proven  that  the  applicant  for  license  has  been  guilty  of  the 
violation  of  any  of  the  provisions  of  this  act  within  the 
space  of  one  year,  or  if  any  former  license  shall  have  been 
revoked  for  any  misdemeanor  against  the  laws  of  this  state, 
then  the  board  shall  refuse  to  issue  such  license.''  Chap. 
50,  Comp.  Stats.,  §  3. 

The  important  question  for  the  board  to  decide  is,  whether 
or  not  the  applicant  is  a  suitable  person  to  receive  the  trust 
which  it  is  proposed  to  confer  upon  him.  A  liberal  oonstruo- 
tion  should  be  given  to  the  law  requiring  the  hearing,  and 
a  reasonable  latitude  to  such  hearing,  in  order  that  **  the 
whole  truth  "  may  be  known. 

It  is  said,  though  not  insisted  upon,  that  the  remon- 
strance should  have  been  filed  with  the  board,  and  not  with 
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the  village  clerk.  The  village  clerk  is  the  clerk  of  the 
board.  The  filing  of  the  remonstrance  with  him  was 
sufficient 

Under  the  rale  laid  down  in  StaUj  ex  reLy  v.  Beynoldsy 
18  Neb.,  481,  it  was  clearly  the  duty  of  the  board  to  appoint 
a  day  for  hearing  the  case,  and  the  decision  of  the  district 
court  in  awarding  the  writ  was  correct  But  had  the  first 
remonstrance  been  insufficient,  the  second  one  was  full  and 
specific,  and  had  the  majority  of  the  board  been  as  anxious 
to  discharge  their  whole  duty  as  they  were  to  issue  the 
license,  they  would  have  appointed  a  time  for  hearing  the 
charges  contained  in  the  second  remonstrance.  This  was 
presented  at  the  first  meeting  after  the  notice  had  been 
given,  and  at  the  time  when  it  was  the  duty  of  the  board 
to  appoint  a  time  for  hearing,  etc.  It  was  the  duty  of  the 
board  to  have  heard  it  read  and  acted  upon  it 

It  is  said  this  remonstrance  was  not  filed  within  two 
weeks  of  the  date  of  the  application,  and  therefore  it  was 
not  filed  within  the  time  required  by  law.  The  fact  that 
the  village  board  were  in  session,  had  approved  the  petition 
and  bond,  and  that  the  money  had  been  paid,  could  make 
no  possible  difference.  As  we  read  the  second  section  of 
the  act  in  question,  two  weeks'  notice  of  the  application. is 
necessary.  If  at  the  end  of  that  time  there  are  no  objec- 
tions in  writing  made  to  the  granting  of  the  license,  and 
the  board  is  in  session,  the  license  may  issue.  But  we  find 
nothing  in  the  act  which  prohibits  the  filing  of  remon- 
strances at  any  time  before  the  arrival  of  the  time  fixed  for 
hearing,  the  remonstrance.  Indeed,  the  evident  meaning 
and  intent  of  the  section  is  not  to  limit  the  time  of  filing 
the  remonstrance  providing  the  same  is  filed  before  the 
meeting  appointed  for  final  action. 

We  therefore  hold  that  the  first  remonstrance  filed  was 
sufficient  to  deprive  the  board  of  authority  to  issue  the 
license  until  after  the  hearing  provided  for  by  the  act,  and 
further,  that  the  second  remonstrance  was  filed  and  pre- 
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sented  in  time  to  require  the  charges  to  be  examined  by  the 
board,  and  that  it  was  their  plain  duty  to  appoint  a  time 
for  such  examination.  Failing  in  this  the  judgment  of 
the  district  court  compelling  action  was  correct,  and  is  in 
all  things  affirmed. 

Judgment  affibhed. 
The  other  judges  concur. 


WiLIilAM  ROGGENCAMP,  APPELLANT,  YB.  WaLTEB  M. 
SeELEY  £T  AL.,  APPELLEES. 

Trial.  In  cases  tried  to  a  ooart  without  the  interrention  of  a  jury, 
the  finding  on  qnestions  of  fact  is  entitled  to  the  same  respect 
in  the  sapreme  ooart  on  appeal  as  would  be  accorded  to  the  ver- 
dict of  a  jury  under  like  circumstances,  and  will  not  be  inter- 
fered with  unless  clearly  wrong. 

Ebbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell,  J. 

L.  C.  Burr,  for  appellant, 

Charles  E.  MagooUy  for  appellees  Kendall  and  Seelev. 

Harwoodf  Ames  &  Kelly j  for  appellees  Eggleston. 

Reese,  J. 

This  action  is  for  the  specific  performance  of  a  written 
contract  for  the  .sale  of  real  estate  and  tp  set  aside  a  cer- 
tain deed  executed  bj  defendant  Eggleston  to  defendants 
Seeley  and  Kendall.  The  real  contest  is  as  to  the  con- 
tents of  the  contract  of  purchase.  Plaintifi*  embodied  in 
his  petition  the  contract,  as  he  alleged  it  to  be,  and  which 
was  as  follows: 
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"Bennett,  January  24th,  1884. 

^'This  receipt  is  an  acknowledgment  that  I  have  this 
day  sold  to  William  Roggencamp  a  part  of  the  following 
described  land  for  the  sum  of  seven  hundred  dollars,  and 
the  said  William  Roggencamp  has  paid  as  part  payment 
one-half  part  of  said  purchase  money,  $350,  and  that  I 
will  within  sixty  days  from  this  date  have  the  same  sur- 
veyed and  make  a  good  and  sufficient  warranty  deed  upon 
the  surrender  of  this  paper  and  the  payment  of  $850,  all 
of  that  land  (except  450  feet,  100  feet  wide)  four  hundred 
and  fifty  feet  east  of  the  public  road  of  J  street,  Bennett, 
said  land  more  particularly  described  in  deed^  (W.  D'a.) 
from  David  Gray,  trustee,  to  George  W.  Eggleston,  made 
of  date  2d  day  of  January,  1884,  and  recorded  January 
18th,  1884,  in  the  county  clerk's  office  of  Lancaster 
county,  Nebraska,  and  one  not  recorded.*' 

It  is  alleged  that  at  the  time  of  the  execution  of  this  con- 
tract plaintiff  entered  into  the  possession  of  the  property 
purchased,  and  has  tendered  the  balance  of  the  purchase 
price  and  demanded  a  deed  from  defendants  Eggleston, 
but  that  they  have  refused  to  convey ;  that  on  the  20th 
day  of  January,  1884,  Eggleston  bought  the  property 
from  Gray,  but  that  through  a  mistake  the  tract  was  omit- 
ted from  the  deed  made  by  Gray  and  wife,  but  that  it  was 
understood  and  agreed  between  said  Gray  and  Eggleston 
that  the  proper  deed  should  be  made  within  sixty  days. 
On  the  17th  of  March,  1884,  Gray  and  wife,  for  the  con- 
sideration of  $1,  deeded  the  land  to  Eggleston  by  quit- 
claim deed,  and  on  the  4th  of  April,  1884,  Eggleston,  for 
the  consideration  of  $1,  deeded  the  land  to  defendants 
Seeley  and  Kendall,  they  having  full  knowledge  of  the 
plaintiff's  rights  to  the  premises.  Seeley  and  Kendall 
have  commenced  an  action  for  the  possession  of  the  land. 
An  injunction  and  specific  performance  are  prayed. 

Eggleston  answered,  denying  the  execution  of  the  con- 
tract declared  upon  in  the  petition,  and  alleged  that  on  the 


172     SUPREME  COURT  OF  NEBRASKA, 

Roggencamp  v.  Seeley. 

date  specified  in  the  petitioD  he  sold  to  the  plaintifi*  certaiD 
real  estate,  and  executed  a  contract  therefor  in  writing* 
This  alleged  contract  is  exactly  similar  to  the  one  set  out 
in  the  petition,  with  the  exception  of  the  last  clause,  which 
is  as  follows:  ^'Said  land  more  particularly  described  in 
deed  (W.  D.)  from  David  Gray,  trustee,  to  Gteorge  W. 
Eggleston,  made  of  date  of  second  day  of  January,  1884, 
and  recorded  January  8th,  1884,  in  the  county  clerk^s  of- 
fice of  Lancaster  county,  Nebraska.'' 

The  difference  between  the  terms  of  these  alleged  con- 
tracts is  the  omission  of  the  letter  "s"  from  the  word 
"deeds,"  and  from  the  letters  "W.  D.,"  and  the  words 
"one  not  recorded,*'  from  the  contract  as  alleged  by  plain- 
tiff, and  which  for  convenience  we  italicize  in  copying  the 
contract  as  claimed  by  plaintiff. 

The  second  deed  from  Gray  to  Eggleston  not  having 
been  executed  at  that  dme,  it  is  claimed  that  the  use  of  the 
word  "deeds"  in  the  plural,  and  the  final  words  "and 
one  not  recorded/'  show  that  the  whole  of  the  land  con- 
veyed to  Eggleston  by  Gray  was  included  in  the  contract. 
The  original  contract  which  had  been  delivere<l  to  and  left 
with  plaintiff  had  been  lost,  and  the  action  instituted  upon 
a  copy  of  the  record,  the  contract  having  been  recorded  in 
the  county  clerk's  ofiBce. 

The  question  as  to  what  the  contract  did  really  contain 
was  the  one  important  and  controlling  question  in  the  case^ 
as  underlying  all  other  issues  involved.  If  the  contract 
was  as  claimed  by  defendant,  then  no  further  inquiry  was 
necessary,  for  defendant  has  tendered  a  proper  execution 
of  the  contract  according  to  his  version  of  it,  and  upon  the 
payment  of  the  deferred  payment  the  deed  will  be  deliv- 
ered. If  the  contract  was  as  claimed  by  plaintiff  then  the 
question  of  the  bona  fides  of  defendants  Seeley  and  Ken- 
dall might  become  the  next  important  inquiry,  as  well  as 
whether  the  same  was  with  or  without  notice,  either  actual 
or  constructive. 
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Upon  the  first  question  the  finding  of  the  court  was  di- 
rectly and  unequivocally  against  plaintiff  and  in  favor  of 
defendants.  The  first  finding  is  a  general  one  in  favor  of 
defendants.  The  second  is^  that  on  the  day  alleged  de- 
fendant Eggleston  entered  into  a  written  contract  with 
plaintiff  for  the  sale  of  .certain  land,  and  the  contract 
made  is  embodied  in  the  finding  in  the  language  as  pleaded 
in  defendant  Eggleston's  answer.  The  fourth  is,  '^  That 
€aid  contract  is  the  only  contract  ever  entered  into  between 
said  Eggleston  and  said  Roggencamp  concerning  any  of 
«aid  lands  mentioned  in  the  pleadings  in  this  action.'^ 

Applying  to  this  case  the  well  established  rule  of  law 
repeatedly  declared  by  this  court,  that  the  findings  upon 
questions  of  fact  in  the  trial  court,  whether  by  the  court 
or  a  jury,  will  not  be  molested  unless  clearly  wrong,  we 
must  refer  to  the  testimony  for  the  purpose  of  ascertain- 
ing whether  or  not  there  is  sufficient  to  sustain  the  finding. 
Upon  this  we  are  met  at  the  outset  with  the  claim  by 
plaintiff  that  the  contract  itself  was  lost  and  could  not  be 
exhibited  to  the  court.  This  contract  would  doubtless 
have  proven  to  be  important  evidence,  for  by  a  careful  and 
•critical  examination  of  the  instrument  itself  it  might 
probably  have  been  determined  to  a  certainty  whether  the 
letters  and  words  were  added  at  the  time  of  or  after  the 
•execution. 

Plaintiff  testified  that  he  could  not  read  the  contract, 
but  that  Mr.  Rhea,  the  attorney  who  wrote  it,  read  it  over 
to  him  and  it  corresponded  with  the  contract  as  he  stated 
it,  and  as  alleged  in  his  petition,  and  that  the  words  and 
letters  referred  to  were  in  the  contract  when  signed. 

Mr.  Rhea  testified  that  he  wrote  the  contract  between 
the  parties,  that  it  was  acknowledged  before  him  by  Eg- 
gleston and  was  delivered  to  plaintiff.  Afterward  plain- 
tiff brought  it  to  him  to  be  sent  to  Lincoln  for  record,  which 
he  did.  That  the  words  and  letters  which  Eggleston  claimed 
were  not  in  the  contract  were  there  when  it  was  signed. 
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On  the  part  of  the  defense  Mr.  Eggleston  testified  that  at 
the  time  he  signed  the  contract  the  word  ''deeds ''  was 
"  deed,"  and  the  words  **  one  not  recorded  "  were  not  in 
it.  That  he  did  not  acknowledge  it,  and  at  that  time  he 
had  but  one  deed  in  his  possession  covering  the  property 
sold  to  plaintiff,  and  that  one  was  from  J.  S.  Gray.  That 
it  was  at  Mr.  Rhea's  office  at  the  time  the  contract  was 
made,  and  the  description  of  the  land  was  taken  from  it, 
and  that  there  was  never  anything  said  about  any  other 
land.  It  seems  to  be  conceded  that  Eggleston  had  but  one 
deed  at  the  time  the  contract  was  made,  for  Mr.  Bhea  tes- 
tified that  he  wrote  the  words  "  one  not  recorded,'*  because 
one  deed  was  yet  to  come.  There  was  some  other  testi- 
mony which  seemed  to  corroborate  the  testimony  and  claim 
of  plaintiff,  while  there  were  some  circumstances  which 
seemed  to  support  the  theory  of  the  defense.  The  reason 
of  the  thing  is,  to  the  mind  of  the  writer,  with  the  theory 
of  the  defense.  This  contract  was  made  January  24th. 
It  is  virtually  conceded  that  Eggleston  had  but  one  deed. 
The  contract,  as  contended  for  by  plaintiff,  refers  for  the 
description  to  deeds  dated  January  2d,  1884,  and  recorded 
January  18th,  1884,  and  one  not  recorded.  One  what  ? 
Evidently,  if  anything,  one  of  the  deeds  dated  January 
2d,  1884.  There  is  nothing  in  the  contract  which  points 
to  a  deed  not  y^  executed.  Then  would  it  be  likely  that 
a  man  would  for  the  sum  of  $700  sell  the  land  owned  by 
him,  and  that  which  he  was  to  get  in  his  next  deed  from 
his  grantor,  without  any  description  of  the  property? 
Such,  it  seems  to  us,  would  be  a  dangerous  method  of 
either  selling  or  buying.  Would  it  be  likely  that  an  at- 
torney to  whose  skill  was  entrusted  the  writing  of  a  con- 
tract of  sale  of  real  estate,  would  depend  for  his  descrip- 
tion upon  a  deed  not  yet  executed?  It  would  seem  hardly 
probable.  However  honest  the  witnesses  might  be  who 
testified  in  favor  of  the  plaintiff,  yet  they  might  be  mis- 
taken.   The  witnesses  were  all  before  the  court.    The  tes- 
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timony  was  conflicting.  We  cannot  say  the  finding  of  the 
court  upon  this  question  was  wrong.  Hartley  v.  Dorr^  15 
Neb.,  451.  Newman  v.  Mueller,  16  Id.,  523,  The  find- 
ing of  a  jury  upon  the  testimony  here  presented  could  not 
be  set  aside  as  against  the  weight  of  evidence.  The  de- 
cision of  the  court  is  entitled  to  the  same  respect  Cheney 
V,  EberhxirdJtj  8  Neb.,  428.  McLaughlin  v,  Sandusky,  17 
Id.,  110. 

The  court  having  found  that  no  such  contract  as  claimed 
by  plaintiff  was  executed,  but  that  the  contract  was  as 
claimed  by  defendant,  and  there  being  sufficient  evi- 
dence to  support  that  finding,  it  virtually  disposes  of  the 
whole  case  and  renders  it  unnecessary  to  examine  the  other 
questions  presented. 

The  decision  is  therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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LUTHEB    R.    WbIOHT,    PLAINTIFF  IK   EBBOB,    V.   ThE     31    ^ 

Chicago^  Bubungton  &  Quincy  Railboad  Co.,  ^^-^i 

DEFENDANT  IN  EBBOB.  ^  ^\ 

I  19  175 
I  89  687 

!•    Exemption:  Thb  wages  for  sixty  days' serrioes  of  laboraES,    "mfEl 
mechanics,  or  clerks,  who  are  heads  of  fi^milies,  in  the  hands  of    ^^     ^1 
those  by  whom  such  laborers,  mechanics,  or  clerks  may  be  em*    19  176 
ployed,  are  exempt  from  execution,  attachment,  or  garnishment, 
whether  the  employe  is  a  resident  of  the  state  or  not.    Such 
wages  are  abeolut^y  exempt. 

%  Qamishment.  A  foreign  corporation  having  no  property  of 
the  debtor  i|i  this  state  nor  owing  money  to  him  payable  thexehi 
is  not  subject  to  garnishment  in  this  state. 

8.    :    EXSHPT  WAGES.     Where  an  employer  is  garnished  for 

wages  for  'sixty  days'  services  of  a  laborer,  mechanic,  or  clerk 
who  is  the  head  of  a  fiEunily,  he  should  state  the  facts  in  his  an- 
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swer,  showing  thAt  such  wages  are  exempt,  and  that  he  is  not 
liahle  as  garnishee. 

4.   :  :   DEBT  OONTBACTED  IN  A  FOBBIQN  STATS. 


Where  a  deht  was  oontracted  in  Iowa,  the  parties  residing 
there,  and  a  creditor  of  the  debtor  not  subject  to  gamidiment  in 
that  state,  the  exemption  will  oontinne  in  this  state  in  case 
an  action  is  brought  on  the  (;}aim. 

Erbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  NEViLiiB,  J. 

W.  J.  OonneUf  for  plaintiff  in  error,  cited :  B.  &  M.  B. 
B.  V.  Thompson,  1  Pac.  Rep.,  622.  Momey  v.  U.  P.  R 
B.,  14  N.  W.  R.,  343.     Conley  v.  OhUcote,  25  Ohio  State,  I 

320.  I 

Howard  B.  Smithy  for  defendant  in  error,  cited :  Pwidt  v.  \ 

Clary y  18  Neb.,  407.  Fitzgerald  v.  HoUingmDorihy  14 
Neb.,  188.  Pierce  V.  C.  &  N.  W.  B.  B.,  86  Wis.,  288. 
Thompson's  Exemptions,  §§  883,  888.  Janes  v.  Oom^ 
♦n5r«,6N.  H.,497. 


Maxwell,  Ch.  J. 

Th:s  action  was  brought  before  a  justice  of  the  peace  by 
the  plaintiff  against  one  L.  N.  Kintz,  to  recover  judgment  on 
an  account  assigned  to  the  plaintiff.  An  ai&davit  for  an 
attachment  was  made  and  tiled  upon  the  ground  that  Kintz 
was  a  non-resident  of  this  state,  and  an  order  of  attach- 
ment and  notice  of  garnishment  served  on  the  defendant 
The  defendant  thereupon  filed  an  answer  as  follows: 

"Now  comes  the  said  Chicago, Burlington  &Quin<y  R. 
R.  Co.,  and  for  its  answer  as  garnishee  says : 

1st.  That  L.  N.  Kintz  had  due  him,  at  the  time  of  the 
service  of  the  garnishee  process  in  the  cause,  f  60  as  wages 
•earned  in  its  employ. 

2d.  That  said  garnishee  did  not  have  at  or  after  the 
service  of  the  garnishee  process  upon  it  in  tjiis  action  any 
other  property,  money,  rights,  credits,  or  effects  of  any  kind 
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or  nature  whatever  in  its  possession,  or  under  its  control, 
due  or  belonging  to  said  L.  N.  Kintz,  defendant. 

3d.  That  said  L.  N.  Kintz,  defendant,  was  hired  and 
employed  in,  and  the  contract  for  said  hiring  and  employ- 
ment was  made  in,  the  state  of  Iowa,  that  the  service  for 
which  said  amount  is  due  was  performed  in  said  state,  and 
it  was  agreed  between  the  parties  hereto,  said  garnishee  and 
said  defendant,  that  said  wages  should  be  paid  in  .said  state; 
that  there  has  been  no  demand  for  the  payment  of  the 
said  amount  so  due  made  in  the  state  of  Iowa  upon  the 
garnishee  by  said  defendant  or  any  other  person. 

4th.  That  the  cause  of  action  upon  which  this  suit  is 
brought  arose  in  the  State  of  lown. 

5th.  That  the  assignors,  Taylor  &  Calef,  under  a  pre- 
tended assignment  from  whom  the  plaintiff  in  this  action 
claims,  were  at  all  times  mentioned  and  still  are  resi- 
dents of  the  state  of  Iowa ;  that  said  L.  N.  Kintz,  defend- 
ant, was  at  all  times  mentioned  herein  and  still  is  a  mar- 
ried man,  the  head  of  a  family  and  a  resident  of  the 
state  of  Iowa.  The  said  amount  so  due  as  aforesaid  is 
due  said  defendant,  as  earnings  and  wages  for  his  per- 
sonal service  performed  within  ninety  days  next  pre- 
ceding the  service  of  garnishee  process  herein;  that  said 
amount  is  not  more  than  sixty  days'  wages  of  the  said 
defendant  as  a  clerk  in  the  employ  of  the  garnishee; 
that  under  the  laws  of  the  state  of  Iowa  the  said  de- 
fendant is  entitled  to  the  said  amount  as  exempt  from 
garnishment,  attachment,  and  execution;  that  the  law  refer- 
ed  to  is  as  follows :  Sec.  3072,  Code  of  Iowa,  1873,  provides 
that  any  debtor  a  resident  of  the  state  of  Iowa,  and  the 
head  of  a  &mily,  may  hold  exempt  from  execution  the  fol- 
lowing (here  follows  a  specification  of  the  articles  exempt). 
Sec.  3074,  Code  of  Iowa,  1873,  is  as  follows :  The  earnings 
of  such  a  debtor,  for  his  personal  service  or  those  of  his 
family,  at  any  time  within  ninety  days  next  preceding  the 
levy  are  also  exempt  from  execution  or  attachment 
12 
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6th.  And  farther  answering  said  garnishee  says :  That 
it  is  advised  that  said  amount  is  exempt  to  said  defendant 
under  the  laws  of  the  state  of  Nebraska. 

7th.  And  further  answering  said  garnishee  says :  That 
it  is  a  foreign  corporation^  that  it  is  not  a  corporation  exists 
ing  under  the  laws  of  the  state  of  Nebraska,  that  it  is  not  a 
corporation  within  the  county  where  the  action  is  brought, 
that  the  said  W.  J.  Davenport  upon  whom  garnishee  process 
was  served  in  this  case  has  his  resiflence  in  Council  Bluffs, 
Iowa,  that  he  is  present  in  Nebraska  but  a  few  hours  each 
day,  that  he  has  no  authority  to  pay  out  money  of  said  gar- 
nishee defendant.  That  the  garnishee  is  put  to  great  trouble 
and  expense  in  answering  garnishee  process  in  the  state  of 
Nebraska,  for  the  reason  that  the  books  showing  the  amount 
due  its  employes  are  not  kept  in  the  state  of  Nebraska,  but 
in  the  state  of  Illinois,  and  its  paymaster  does  not  enter  the 
state  of  Nebraska  and  has  no  agent  in  said  state  that  has 
authority  to  audit  claims  against  it  or  to  pay  out  money 
for  it. 

8th.  And  further  answering  garnishee  says:  That  it 
is  informed  and  believes  that  the  pretended  assignment 
under  which  the  plaintiff  in  this  case  claims  is  not  bonefidey 
but  was  made  without  consideration,  and  for  the  sole  pur- 
pose of  evading  the  exemption  law  of  the  state  of  Iowa, 
and  that  said  Luther  R.  Wright  is  not  the  real  party  in 
interest  in  this  action,  but  that  the  said  Taylor  <&  Calef  are 
the  real  party  in  interest  herein.  And  garnishee  allies 
that  it  may  endanger  its  rights  and  become  involved  in 
expensive  litigation  if  it  should  be  required  by  the  court 
to  pay  said  amount  into  court. 

Wherefore  garnishee  prays  to  be  discharged  from  further 
liability  herein." 

The  plaintiff  thereupon  moved  to  strike  from  the  answer 
of  the  garnishee  the  8d,  4th,  6th,  6th,  7th,  and  8th  para- 
graphs, for  the  reason  that  the  matter  therein  contained 
was  ''  unauthorized  and  voluntary,  and  forms  no  part  of 
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the  answer  of  a  garnishee/'  etc.  The  motion  was  sustained 
and  the  defendant  ordered  to  pay  the  amount  of  $41  into 
court  to  apply  on  the  judgment  to  be  recovered  by  the 
plaintiff  against  Kintz.  Afterwards  judgment  was  ren- 
dered by  default  in  favor  of  the  plaintiff  for  the  sum  of 
$28.89  and  $12.90  costs  of  suit^  and  an  order  was  again  en- 
tered that  the  defendant  *'pay  into  court  the  sum  of  $41  of 
the  amount  in  its  possession  belonging  to  said  defendant^ 
said  sum  to  be  applied  in  satisfaction  of  the  above  judg- 
ment." From  this  order  the  defendant  took  the  case  on 
error  to  the  district  court,  where  the  order  of  the  justice  was 
reversed.  The  cause  is  now  brought  into  this  court  on  er- 
ror to  reverse  the  judgment  of  the  district  court. 

The  amount  involved  in  this  case  is  not  large,  but  the 
questions  presented  are  quite  important,  and  aja  they  have 
not  heretofore  been  considered  by  this  court  it  is  necessary 
to  examine  the  decisions  relating  to  them. 

In  1869  the  legislature  passed  ^'an  act  to  exempt  labor- 
ers', mechanics',  and  clerks'  wages  in  the  hands  of  employ- 
ers from  execution,  attachment,  and  garnishee  process," 
which  act  as  amended  in  1873  is  as  follows  (General  Stat- 
utes, 715) : 

'' Section  1.  The  wages  of  laborers,  mechanics,  and 
derks,  who  are  heads  of  families,  in  the  hands  of  those  by 
whom  such  laborers,  mechanics,  or  clerks  may  be  employed, 
both  before  and  after  such  wages  shall  be  due,  shall  be  ex- 
empt from  the  operation  of  attachment,  execution,  and  gar- 
nishee process;  Provided^  That  not  more  than  sixty  days' 
wages  shall  be  exempt;  Protrided  further,  That  nothing  in 
this  act  shall  be  so  construed  as  to  protect  the  wages  of  per- 
sons who  have  or  are  about  to  abscond  or  leave  the  state  from 
the  provisions  of  law  now  in  force  upon  that  subject;  Pro- 
vided  furtliery  That  nothing  in  this  act  shall  be  so  con- 
strued as  to  permit  the  attachment  of  sixty  days'  wages  in 
the  hands  of  the  employer." 

This  act  is  now  in  force  (Comp.  St.,  Code,  §  631a).     It 
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was  passed  as  an  iodepeDdent  act  and  not  as  an  amend- 
ment  of  the  exemptioD  laws.  There  is  no  requirement, 
therefore,  that  the  debtor  shall  be  a  resident  of  the  state, 
and  unless  we  find  from  other  provisions  that  it  was  the 
intention  of  the  legislature  to  limit  the  relief  to  residents 
of  the  state,  it  must  be  declared  applicable  to  any  head  of 
a  fiimily  whether  a  resident  of  the  state  or  not. 

A  question  similar  to  that  under  consideration  was  re- 
cently before  the  supreme  court  of  Kansas,  in  Mo.  P.  Ry. 
Oo.  r.  MaUby,  8  Pacific  Rep.,  235.  In  that  case  the  parties 
were  residents  of  Missouri,  and  the  debt  was  contracted 
there,  and  by  the  laws  of  that  state  the  money  in  the  hands 
of  the  garnishee  was  exempt  from  garnishment,  and  was 
also  exempt  in  Kansas.  The  summons  was  served  on  the 
debtor  in  Bourbon  county,  Kansas,  and  the  notice  of  gar- 
nishment on  the  railroad  company  in  the  same  county. 
The  railroad  company  filed  an  answer  claiming  it  was  not 
liable  as  garnishee,  and  that  the  court  had  no  jurisdiction 
over  it,  and  that  the  sum  due  from  it  to  the  debtor  was  ex- 
empt from  judicial  process.  The  justice,  however,  refused 
to  act  upon  this  answer.  Afterwards  the  creditor  brought' 
an  action  against  the  debtor  and  railroad  company  to  recover 
$  116.40.  The  railway  company  and  the  debtor  answered 
separately,  each  claiming  that  the  debt  due  from  the  rail- 
way company  was  exempt  from  judicial  process,  that  the 
railway  company  was  not  liable  to  be  garnished  for  the 
same,  and  that  the  railway  company  was  not  liable  in  the 
action.  The  supreme  court  sustained  the  answer.  It  is 
said  (page  239) :  "  In  a  proceeding  in  garnishment  where 
all  the  parties  are  non-residents  of  the  state  of  Kansas  and 
are  residents  of  the  state  of  Missouri,  and  the  thing  at- 
tempted to  be  attached  by  the  garnishment  proceedings  is 
a  debt  created  and  payable  in  the  state  of  Missouri,  but 
the  garnishee  does  business  and  is  liable  to  be  garnished  in 
this  state,  and  the  other  parties  come  temporarily  into  Kan- 
sas, and  while  in  Kansas  the  plaintiff,  who  is  a  creditor  of 
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the  defendant,  who  is  a  creditor  of  the  garnishee,  commences 
an  action  in  Kansas  against  the  defendant  and  serves  a 
garnishment  summons  upon  the  garnishee,  and  the  debt  of 
the  garnishee  to  the  defendant  is  by  the  laws  of  the  state 
of  Missouri  exempt  from  garnishment  process,  and  such 
debt  also  seems  .to  come  within  the  exemption  provisions 
contained  in  section  490  of  the  civil  code  of  Kansas,  and 
section  157  of  the  justice's  code  of  Kansas  exempting  cer- 
tain earnings  of  the  debtor  from  the  enforced  payment  of 
his  debts,  such  debt  is  exempt  from  garnishment  process  in 


In  Mineral  Point  B.  B.  Co.  v.  Barron,  83  111.,  365,  ex- 
emption was  claimed  under  the  following  provision  of  stat- 
ute :  "  The  wages  and  services  of  a  defendant,  being  the 
head  of  a  family  and  residing  with  (he  same,  to  an  amount 
not  exceeding  $25,  shall  be  exempt  from  garnish ment.^' 
The  court  held  that  this  provision  applied  to  non-resident8 
as  well  as  residents.  This  was  affirmed  in  C.  &  A.  B,  B. 
Co.  V.  Bagland,  84  111.,  875. 

In  Ziotoe  V.  StHngham,  14  Wis.,  241,  it  was  held  that  the 
statutory  provisions  relating  to  the  exemption  of  personal 
property  applied  to  persons  temporarily  sojourning  within 
the  state,  as  well  as  to  permanent  residents.  It  is  said 
(page  244):  "It  would  be  entirely  inconsistent  with  the 
beneficent  intentions  of  the  statute,  as  well  as  the  dignity 
of  a  sovereign  state,  to  say  that  the  temporary  sojourner 
or  even  the  stranger  within  our  gates  was  not  entitled  to  its 
protection." 

In  Hill  V.  LoomiSy  6  N.  H.,  263,  it  was  held  that  certain 
specific  property  was  exempt  by  the  laws  of  that  state,  even 
though  the  debtor  resided  in  another  state.  To  the  same 
eflTect  see  Sproul  v.  McCoy,  26  O.  S.,  577.  HaaMl  v.  Ann 
dro8,  4  Vt.,  609.  Casey  v.  Davis,  100  Mass.,  124,  A 
few  cases  may  be  found  in  which  it  has  been  held  the  pro- 
ceedings in  cases  like  that  under  consideration  are  valid, 
but  they  are  placed  upon  ground  that  we  cannot  approve. 
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While  the  exemption  laws  of  a  state  have  no  extra  terri- 
torial effect^  yet  they  should  be  so  construed  as  to  give 
them  eiTect.  The  statute  is  x remedial  in  its  nature^  and  in 
construing  remedial  statutes  the  well-known  rule  as  stated 
by  Blackstone  (1  Com.,  87)  should  be  applied,  viz.,  to  con- 
sider the  old  law,  the  mischief,  and  the  remedy,  and  to  so 
construe  the  law  as  to  suppress  the  mischief  and  advance 
the  remedy.  Here  the  purpose  of  the  act  was  to  exempt 
sixty  days'  wages  of  the  head  of  a  family.  The  statute  is 
based  upon  the  presumption  that  the  family  of  a  person 
in  the  employ  of  another  is  usually  dei)endent  on  such  per- 
son for  support.  It  can  make  no  diflference,  therefore,  where 
the  family  or  the  head  of  the  family  resides,  as  such  wages 
must  be  applied  to  the  purposes  for  which  they  were  intended 
— the  support  of  the  family,  or  suffering  would  be  the  result. 
It  certainly  would  be  a  very  narrow  view  of  the  law  to 
limit  its  beneficent  provisions  to  residents  of  the  state. 
This  we  cannot  do;  but  hold  that  the  language  ie  general 
in  its  application,  and  that  sixty  days'  wages  are  exempt 
in  favor  of  the  head  of  a  family  in  all  cases,  no  matter 
whei'e  they  reside. 

2.  It  is  alleged  in  substance  in  that  part  of  the  answer 
that  was  stricken  out,  that  the  defendant  is  a  foreign  cor- 
poration ;  that  it  is  not  a  corporation  doing  business  in  this 
state,  and  that  it  has  no  agent  here  except  W.  J.  Daven- 
port, upon  whom  garnishee  process  was  served,  whose  resi- 
dence is  Council  Bluffs,  Iowa,  but  who  is  pres^ent  in  this 
state  for  a  few  hours  each  day,  etc.  * 

The  rule  is  well  settled  that  process  of  garnishment  served 
upon  a  non-resident  of  the  state,  but  temporarily  within  it, 
is  not  effectual  as  an  attachment.  The  reason  is,  that  prop- 
erty without  the  state,  in  the  hands  of  non-residents,  and 
debts  due  from  them  there,  are  not  within  the  jurisdiction 
of  the  court,  and  therefore  the  court  cannot  act  upon  the 
property  or  debt  in  the  hands  of  sucli  garnishee.  Green  v, 
Faiinera^,  etc..  Bank,  25  Conn.,  451.     Casey  v,  Davis^  100 
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Mass.,  124.  Sawyer  v,  Thompson,  24  N.  H.,  610.  That 
is,  if  it  appears  that  the  garnishee  has  no  money  or  prop- 
erty of  the  principal  debtor  in  the  state,  or  that  there  is  no 
money  due  from  him  to  be  paid  therein,  he  will  not  be 
chargeable  as  garnishee.  Lawrence  v.  Smith,  45  N.  H„ 
533.  Nye  r,  lAseombe,  21  Pick.,  263.  Tingley  v,  Bateman; 
10  Mass.,  343.  jbne«  t?.  PFencAe^^,  6  N.H.,  497.  McUhews 
V.  Smith,  13  Neb.,  190.  Danfcyrih  v.  Penny,  8  Met.,  564. 
Gold  V,  Housatonic  R.  R.  Co.,  1  Gray,  424.  The  defend- 
ant,  therefore,  is  not  liable  on  that  ground. 

8.  The  right  of  the  railroad  company  to  plead  the  ex- 
emption. 

In  Missouri  Pacific  Ry.  Co.  v.  MalUy,  8  Pacific  Rep.,  235, 
it  was  held  that  the  garnishee  may  interpose  the  exemption 
as  well  as  the  debtor  himself.  MoU  v.  Jones,  33  Kas.,  112. 
This  is  according  to  the  established  rule,  that  the  garnishee 
must  disclose  every  fact  which  would  have  prevented  a 
judgment  against  him.  Drake  on  Attachment,  §  630,  and 
cases  cited.  As  sixty  days'  wages  are  absolutely  exempt  in 
favor  of  the  heads  of  families,  it  is  the  duty  of  an  employer, 
when  summoned  as  garnishee,  to  state  that  the  debtor  is 
the  head  of  a  family,  and  that  the  amount  owing  to  said 
debtor — ^stating  it — is  for  wages  earned  within  sixty  days. 
This,  if  true,  is  a  complete  defense  to  the  garnishment  pro- 
ceedings.    The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmeb. 

The  other  judges  concur. 
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Thomas  M.  Robebtb,  plaintiff  in  error,  v.  Sarah 
E.  Taylor  et  al.,  defendants  in  error. 

Liquors:  AcnoK  against  saloon  ksbpeb:  petitiok. 
Where  the  allegatioDS  in  a  petition  filed  by  a  wife  and  minor 
children  against  a  saloon  keeper  for  loss  of  means  of  support, 
cansed  by  liqnor  sold  to  the  husband  and  father,  are  that  liquors 
were  sold  to  the  husband  and  father  in  quantities  sufficient  to 
produce  intoxication,  which  Wm.  H.  T.  drank  and  thereby  '*  be- 
came intoxicated,  and  while  in  this  drunken  condition  R.  (the 
saloon  keeper)  •  continued  to  furnish  him  such  intoxicating 
liquors,"  an  allegation  thereafter  made,  that  by  reason  of  the 
use  thereof '*  he  has  become  an  habitual  drunkard, 'Ms  not  irrel- 
evant. 

:    :    .     The  words  "in  a  great  measure," 

qualifying  the  allegation  of  loss  of  labor  and  support  by  the  hus- 
band, Hddf  Sufficiently  definite. 

Trial :  objection  to  petition.  Where  objection  is  made  on 
the  trial  of  a  case  for  the  first  time,  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the  court 
should,  if  possible,  sustain  the  petition,  or  permit  an  amendment 
thereto  to  be  made  instanter. 

Evidence  examined,  and  verdict  ffdd,  To  be  excessive,  with 
leave  to  plaintifis  to  remit  from  the  judgment  the  sum  of 
$295.66}. 


Error  to  the  district  court  for  Burt  county.  Tried  be- 
low before  Neviixe,  J. 

R.  £,  Daley,  for  plaintiff  in  error. 

Hopewell  &  Dickinaon,  for  defendants  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendants  in  error 
against  the  plaintiff  in  the  district  court  of  Burt  county^  to 
recover  for  loss  of  means  of  support  of  the  husband  and 
fisither,  caused  by  intoxication  from  liquor  furnished  in  part. 
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at  least,  bj  the  plaintiff  in  error.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  the  defendants  in 
error  for  the  sum  of  f  995.66},  upon  which  judgment  was 
rendered.  A  large  number  of  errors  are  assigned,  which 
will  be  considered  in  their  order. 

First.  That  the  court  erred  in  refusing  to  strike  certain 
words  out  of  the  petition.  The  following  is  a  copy  of  the 
petition,  omitting  formal  allegations : 

'^1.  The  plaintiff,  Sarah  £.  Taylor,  for  herself,  and,  as 
next  friend,  for  her  minor  children,  to- wit :  Lillie  E.,  age  1 5 
years ;  Rodes  J.,  age  1 1 ;  Nettie  E.,  age  8 ;  Nettie  G.,  age  5 ; 
Charles  A.,  age  3;  complains  of  the  defen(}ant,  Thos.  M. 
Roberts,  for  that  on  the  15th  day  of  March,  a.d*  1883, 
and  during  all  the  intervening  time  since,  the  said  defend- 
ant was  and  has  been  a  saloon  keeper  and  engaged  in  the 
retail  traffic  in  intoxicating  liquors  in  the  town  of  Tekamah, 
Burt  county,  Nebraska. 

^*  2.  During  the  time  aforesaid  the  plaintiff,  Sarah  E. 
Taylor,  was,  and  for  a  long  time  prior  thereto  had  been, 
the  wife  of  the  said  Wm.  H.  Taylor,  and  the  other  plain- 
tiflfe  are  their  minor  children. 

*'  3.  That  the  plaintiffs  were  all  dependent  on  said  Wm. 
H.  Taylor  for  their  means  of  support;  that  prior  to  said 
15th  day  of  March,  1883,  that  said  Wm.  H.  Taylor  was 
an  able-bodied,  industrious,  energetic  man,  and  provided  a 
good  living  for  his  family,  the  plaintiffs  aforesaid ;  that  the 
proceeds  of  his  labor  and  earnings  amounted  to  about  the 
sum  of  $1 ,000  per  year,  which  he  applied  to  their  support ; 
that  at  the  above  named  dates  the  said  plaintiffs  and  Wm. 
H.  Taylor  were  in  comfortable  circumstances  and  had  $500. 

"4.  That  on  or  about  the  15th  day  of  March,  a.d. 
1883,  and  at  divers  times  thereafter,  continuing  down  to 
the  commencement  of  this  action,  the  said  defendant  sold 
and  furnished  to  the  said  Wm.  H.  Taylor  intoxicating 
liquors  in  quantities  sufficient  to  cause  intoxication,  which 
said  Wm.  H.  Taylor  drank  and  thereby  became  intoxicated^ 
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and  while  in  this  drunken  condition  the  said  defendant 
continued  to  furnish  him  such  intoxicating  liquors. 

"  5.  The  said  Wm.  H.  Taylor,  by  reason  of  the  use  of 
said  intoxicating  h'quors  so  as  aforesaid  furnished  him  by 
said  defendant,  has  become  an  habitual  drunkard,  and  these 
plaintiffs  have  in  a  great  measure  been  thereby  deprived  of 
his  labor  and  support  during  the  whole  of  the  time  afore- 
said. The  $500  above  referred  to  has  been  squandered  and 
the  plaintiffs  are  left  wholly  without  means  of  support. 

'^6.  The  plaintiff,  Sarah  E.  Taylor,  and  said  minor  chil- 
dren constitute  one  family  and  have  sustained  damages  in 
the  premises  in  the  sum  of  $5,000. '^ 

The  defendant  filed  a  motion  to  strike  from  said  petition 
the  following  words,  for  the  reason  that  the  same  are  irrele- 
vant to  the  issue  and  redundant,  to- wit: 

The  said  Wm.  H.  Taylor  "has  become  an  habitual 
drunkard  and." 

Which  motion  was  overruled  and  the  defendant  excepted. 

Thereafter  the  defendant  filed  a  motion  to  require  the 
plaintiffs  to  specify  the  amount  of  the  husband's  labor  and 
support  of  which  they  had  been  deprived  as  averred  by  the 
words  "in  a  great  measure,"  and  asking  that  plaintiffs 
specify  the  items  and  dates  of  such  lost  labor  and  support. 

Which  motion  wa's  overruled,  to  which  the  defendant 
then  and  there  excepted. 

The  defendant  thereupon  filed  an  answer  to  said  petition, 
as  follows: 

"1 .  The  defendant,  answering  the  plaintifis'  petition,  ad- 
mits that  he  was  a  saloon  keeper  as  charged,  and  that  Sarah 
E.  Taylor  and  the  other  plaintiffs  were  the  wife  and  chil- 
dren of  Wm.  E.  Taylor  and  were  dependent  on  him  for 
their  means  of  support,  and  that  they  constitute  one  family. 

"2.  Snid  Wm.  H.  Taylor  was  on  and  prior  to  the  13th 
day  of  March,  1883,  a  man  who  indulged  in  the  use  of  in- 
toxicating liquors,  and  by  reason  of  this  habit  for  several 
years  prior  to  March  15,  '83,  had  neglected  and  failed  to 
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appropriate  all  his  earnmgs  and  time  to  the  sapport  of  his 
family. 

"3.  Defendant  says  that  from  February  Ist  to  September 
10  he  did  not  sell  nor  give,  nor  permit  to  be  sold  or  given 
by  his  agents  or  employes,  to  Wm.  H.  Taylor  any  intoxi- 
cating liquor  of  any  character. 

*^  4.  Defendant  avers  that  said  plaintifis  ought  not  to 
have  and  maintain  their  action  against  him  for  loss  of  their 
means  of  support,  by  reason  of  the  selling  or  furnishing  of 
intoxicating  liquor  by  said  defendant  to  said  Wm.  H.  Tay- 
lor, during  that  portion  of  the  time  mentioned  in  plaintiffs' 
petition  from  and  after  September  15th,  1884,  to  the  com- 
mencement of  this  action,  for  the  reason  that  the  defendant 
says  that  on  or  about  the  last  mentioned  date  the  plaintiff, 
Sarah  E.  Taylor,  personally  directed  and  requested  the 
defendant  to  let  the  said  Wm.  H.  Taylor  have  intoxicating 
liquor  by  the  drink  whenever  he  wanted  it,  which  request 
has  never  been  withdrawn,  and  all  liquors  thereafter  sold 
and  furnished  by  the  defendant  to  said  Wm.  H.  Taylor 
were  so  sold  and  furnished  in  pursuance  of  such  request 
and  direction  of  said  plaintiff.  This  was  done  with  great 
care  on  the  part  of  said  defendant  to  restrain  said  Wm. 
Taylor  from  drinking  such  an  amount  as  would  cause  him 
to  become  intoxicated. 

^'6.  Defendant  denies  each  and  every  allegation  in  said 
plaintiff'  petition  contained,  and  not  hereinbefore  ad- 
mitted.^' 

The  reply  is  a  general  denial. 

The  first  objection  is,  that  the  court  overruled  the  motion 
to  strike  out  of  the  petition  the  words  that  Taylor ''  has  be- 
come an  habitual  drunkard."  The  words  are  evidently 
used  to  indicate  that  from  the  almost  constant  use  of  in- 
toxicating liquor  furnished  by  the  plaintiff  in  error,  Wm. 
H.  Taylor  was  so  iar  under  the  influence  of  such  liquor  as 
to  be  incapable  of  providing  for  his  ivife  and  family.  In 
this  sense  the  words  are  proper  and  the  court  did  not  err 
in  overruling  the  motion. 
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Second,  To  require  "the  plaintiffs  to  specify  the  amount 
of  the  husband's  labor  and  support  of  which  they  have 
been  deprived,  as  averred  by  the  words  *  in  a  great  meas- 
ure/? 

These  words  must  be  construed  with  reference  to  the 
prior  allegation  that  the  "defendant  (plaintiff  in  error)  sold 
and  furnished  to  said  Wm.  H.  Taylor  intoxicating  liquors 
in  quantities  sufScient  to  cause  intoxication,  which  said 
Wm.  H.  Taylor  drank  and  thereby  became  intoxicated, 
and  while  in  this  drunken  condition  continued  to  furnish 
him  such  intoxicating  liquors,''  and  other  allegations  of 
like  nature,  and  that,  therefore,  the  plaintiffs  below  have 
been  to  a  great  extent  deprived  of  the  means  of  support 
The  sale  of  liquor  and  intoxication  of  the  husband  are  the 
cause. of  the  injury,  and  the  loss  of  means  of  support  the 
consequence.  If  the  loss  is  not  entire  it  may  be  stated  in 
such  words  as  show  the  fact.  Where  it  is  alleged  that  the 
intoxication  is  continuous,  it  would  be  impossible  to  state 
definitely  the  number  of  hours  the  party  was  partially  sober 
so  as  to  be  able  to  perform  some  labor.  A  general  allega- 
tion, therefore,  is  sufficient. 

On  the  trial  of  the  cause  the  attorney  for  the  defendant 
below  objected  to  the  introduction  of  any  testimony,  for  the 
reason  that  the  petition  fails  to  state  a  cause  of  action.  The 
motion  was  overruled,  to  which  exceptions  were  taken  and 
the  ruling  thereon  is  now  assigned  for  error. 

The  petition  certainly  states  a  cause  of  action.  It  is  not 
as  definite,  perhaps,  in  some  respects  as  could  be  desired, 
but  it  contains  all  the  averments  necessary  to  entitle  the 
plaintiff  to  recover. 

The  practice  of  objecting  on  the  trial  to  the  introduction 
of  evidence  because  the  petition  fails  to  state  a  cause  of  ac- 
tion is  not  be  encouraged.  When  the  Aritnesses  are  in  at- 
tendance and  a  large  amount  of  expense  incurred  which 
would  have  been  avoided  had  an  objection  been  made  by 
demurrer  at  the  proper  time,  the  court  will,  if  possible, 
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sustain  the  petition,  and  if  need  be,  permit  an  amendment 
to  be  made  instanter  to  cure  the  defect.  But  an  amend- 
ment was  unnecessary  in  this  case.  The  objections^  there- 
fore, were  properly  overruled. 

The  testimony  tends  to  show  that  in  March^  1883^  Wm. 
H.  Taylor,  with  his  wife  and  children,  removed  to  Burt 
county,  in  this  state,  from  Washington  county,  Indiana; 
that  prior  to  that  time  his  wife  testifies  ''he  never  was  a 
man  that  indulged  in  drink.  Once  in  a  great  while  when 
he  was  going  to  town  he  would  get  a  little  liquor  and  would 
probably  take  a  little  pint  bottle  home  with  him  and  would 
drink  it  over  Sunday.  He  never  would  go  on  a  spree  for 
a  month  or  six  weeks  in  his  life.^'  He  bad  owned  a  small 
farm  in  that  state,  which  had  been  sold  and  about  $500  of 
the  proceeds  were  brought  to  this  state.  Soon  after  coming 
here  he  became  addicted  to  the  almost  constant  use  of  intox- 
icating liquor,  to  such  an  extent  as  to  be  incapable  of  trans- 
acting business,  and  seems,  during  a  portion  of  the  time  at 
least,  to  have  been  one  of  the  idlers  around  the  saloon  of 
the  plaintiff  in  error  and  others.  During  this  time  he  con- 
tributed but  very  little  to  the  support  of  himself  and  family, 
while  the  money  that  he  brought  here  had  been  exhausted. 

The  wife  seems  to  have  been  industrious,  and  by  con- 
stant labor  procured  for  the  family  nearly  all  the  support 
it  has  received.  Mr.  Taylor  is  shown  to  be  a  robust, 
healthy  man  when  free  from  the  effects  of  intoxicating 
drink,  and  capable  of  earning  about  $9.00  per  week.  The 
testimony  shows  that  in  February,  1884,  Mrs.  Taylor  no- 
tified the  plaintiff  in  error  not  to  sell  her  husband  any 
more  liquor ;  that  afterwards,  about  August  1 6th,  finding 
that  her  husband  obtained  all  the  liquor  he  wanted  in  bot- 
tles, she  went  with  him  to  the  residence  of  the  plaintiff  in 
error  and  withdrew  the  order,  and,  as  she  testifies,  '*  told 
Roberts  tlxat  if  he  would  only  give  him  a  drink  occasion- 
ally as  he  needed  it,  he  might  sell  to  him.'^  It  is  not 
claimed  that  for  liquor  sold  to  the  husband  in  small  quan- 
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tities  while  this  request  was  iu  foi*ce  that  there  could  be 
any  recovery,  but  for  any  abuse  of  the  same  no  doubt  there 
may  be.  It  does  not  appear  who  furnished  the  liquor  in 
bottles  to  the  husband  prior  to  the  time  the  wife  made  this 
request,  but  it  is  pretty  evident  that  some  of  it  was  drank 
not  far  from  the  saloon  of  the  plaintiff  in  error,  and  upon 
the  whole  case  it  is  very  clear  that  the  plaintiff  in  error 
furnished,  during  the  time  stated  in  the  petition,  intoxicat- 
ing liquor  to  Taylor,  which  tended  to  cause  his  intoxica- 
tion. How  many  others  may  have  aided  in  producing  this 
result  it  is  not  material  now  to  inquire,  as  the  person  who 
gives  away  or  sells  intoxicating  drink,  which  was  drank 
by  Taylor  on  or  about  the  time  of  the  intoxication  com- 
plained of,  is  liable  for  any  damages  sustained  from  such 
intoxication.  Kerkaw  v.  Bauer j  16  Neb.,  160.  Elshire  v. 
Schuyler^  16  Neb.,  661.  Warrick  v.  Rounds,  17  Neb., 
416-417. 

The  questions  in  regard  to  the  instructions  are  disposed 
of  by  the  decision  on  the  motions  heretofore  referred  to. 
It  is  unnccessar}',  tlierefore,  to  review  them  at  length. 

The  damages,  however,  are  excessive  under  the  proo& 
in  the  case,  and  the  plaintiffs  below  will  have  leave  to  re- 
mit from  the  judgment  the  sum  of  $296.66^,  leaving  the 
sum  of  $700,  and  upon  condition  that  such  remittitur  is 
entered  within  thirty  days  from  this  date  the  judgment  is 
affirmed;  otherwise  it  will  be  reversed  and  the  cause  re- 
manded. 

Judgment  agoobdinglt. 

The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel.  James  W.  Saqe^  v. 
Lloyd  D.  Bennett,  Tbeasubeb  of  Plattsmotjth. 

1.  Municipal  Corporation :  tax  on  business,  aties  of  the 
second  class  have  authority  tmder  snhdivision  YIII.,  of  section 
68,  of  the  act  of  1879,  entitled  "  An  act  to  provide  for  the  organic 
zation,  govemment,  apd  powers  of  cities  and  villages,"  to  im-  IgTl^ 
pose  an  occupation  tax  upon  liqaor  dealers  in  addition  to  the  ^^  ^^ 
amount  paid  for  license  to  sell  liquor. 


2.    :    .    The  payment  of  such  tax,  however,  cannot  be 

made  a  condition  precedent  to  the  issuing  of  license  to  sell  intox* 
icaiing  liquor. 

8.    Beferee.    The  findings  of  a  referee,  like  the  verdict  of  a  jury, 
will  not  be  set  aside  unless  th^  are  clearly  wrong. 

Original  application  for  mandamus.  ' 

Chapman  &  Pdkj  for  relator. 

Jf.  A,  Hartiganj  for  respondent. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant,  who  is  city  treasurer  of  Plattsmouth,  to  pay  two 
certain  orders  for  $60.00  each,  drawn  by  the  mayor  and 
derk  of  said  city  on  the  '^  special  license  tax  fund,^^  in 
which  it  is  alleged  that  at  the  date  of  presenting  said  or- 
ders to  the  defendant  there  was  in  his  hands  the  sum  of 
$3,684.92.  The  money  is  claimed  under  ordinance  132  of 
said  city,  which  will  be  referred  to  hereafter. 

To  the  pet  tion  the  defendant  filed  an  answer  in  which 
he  admits  that  Plattemouth  is  a  city  of  the  second  class ; 
admits  that  he  is  city  treasurer,  and  that  ^'  the  city,  under 
ordinance  number  115  of  the  city  of  Plattsmouth,  licensed 
seven  saloons  in  said  city  in  the  spring  of  1885  for  the  next 
fiscal  year,  and  exacted  and  received  the  sum  of  $600  each 
from  said  seven  saloons.'^ 
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''  Admits. that  ordinaDce  132  was  passed  on  the  14tfada7 
of  April,  1884,  and  that  the  said  city  collected  moneys  there- 
under as  a  license  tax  ;  that  in  the  month  of  Maj  the  said 
saloon  keepers  paid  into  the  city  treasury  and  to  this  de- 
'  fendant  as  such  treasurer  the  sum  of  five  hundred  dollars 
for  each  of  said  saloons,  in  all  the  sum  of  $3,600.00  which 
this  defendant  now  holds,  and  is  advised  and  believes  the 
same  is  the  money  of  and  belongs-  to  the  common  school 
fund  of  the  city  of  Plattsmouth,  under  article  eight  (8), 
section  five  (6)  of  the  constitution  of  Nebraska. 

Defendant  further  answering  says,  that  at  the  time  of  the 
issuance  under  ordinance  115,  the  whole  sum  of  one  thou- 
sand dollars  was  paid  into  said  treasury,  and  to  this  defendant 
as  said  treasurer,  before  and  as  a  condition  precedent  to  the 
issuance  of  such. license  under  ordinance  number  116  as 
aforesaid,  and  in  a  single  sum,  the  clerk  of  said  city  hav- 
ing refused  to  issue  the  said  license  until  the  whole  sum  of 
$1,000  was  paid  in  hand,  and  that  no  other  or  different 
moneys  have  been  paid  or  received  by  this  defendant,  and 
that  tlie  moneys  so  held  by  him  were  received  as  aforesaid 
and  not  otherwise." 

The  following  is  a  copy  of  ordinance  115: 

^^An  ordinance  to  license,  r^ulate,  and  prohibit  the  selling 
or  giving  away  of  any  intoxicating,  coalt  or  vinous,  mixed 
or  fermented  liquors. 

*'  Be  it  ordained  by  the  mayor  andcouncilmen  of  thecity 
of  Plattsmouth.  That  in  compliance  with  chapter  60  of 
the  Compiled  Statutes  of  the  State  of  Nebraska,  entitled 
^'Liquors,"  all  persons  intending  to  sell  any  intoxicating, 
malt,  vinous,  mixed,  or  fermented  liquors  within  the  city 
of  Plattsmouth  or  in  any  of  the  wards  thereof  are  hereby 
required : 

**  Sec  1.  To  present  to  the  mayor  and  city  council  a  peti- 
tion for  such  a  license  to  sell  liquors  signed  by  30  of  the 
resident  freeholders  of  the  ward  (or  where  there  are  not  60 
freeholders  a  majority  of  them)  in  which  the  applicant 
wishes  to  do  business. 
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"  Sec,  2d.  TheappHcant  for  the  permission  tosell  liquora 
as  aforesaid  shall  present  to  the  city  council  and  file  with 
his  said  petition  a  bond  in  the  penal  sum  of  $5,000,  pay- 
able to  the  state  of  Nebraska,  with  at  least  two  good  and 
suflScient  se<;urities,  freeholders  of  Cass  county,  said  bond 
to  be  approved  by  the  city  council.  The  bond  shall  be  con- 
ditioned that  the  applicant  to  sell  liquors  will  not  violate 
any  of  the  provisions  of  chapter  50  of  the  Compiled  Stat- 
utes of  the  state  of  Nebraska,  and  that  he  will  pay  all  dam- 
ages, fines^  penalties,  and  forfeitures  which  may  be  ad- 
judged against  him  under  the  provisions  of  such  chapter. 

'*  Sec.  3d.  No  action  of  the  council  shall  be  taken  upon 
any  application  until  two  weeks'  notice  of  the  filing  of  the 
same  shall  have  been  made  in  the  oflScial  newspaper  of  the 
city  of  Plattsmouth,  and  if  there  are  no  objections  made 
in  writing  and  filed  with  the  city  clerk,  and  all  of  the  pro- 
visions have  been  complied  with^  the  license  shall  be  issued 
by  the  said  city  clerk.  If  there  be  any  objections  filed  in 
the  office  of  the  city  clerk,  the  mayor  shall  call  a  meeting 
of  the  council  to  hear  the  case,  and  if  it  shall  have  been 
proven  that  the  applicant  for  license  has  been  guilty  of  the 
violation  of  any  of  the  provisions  of  the  act  entitled 
"  Liquors/'  within  the  space  of  one  year,  or  if  any  former 
license  shall  have  been  revoked  for  any  misdemeanor  against 
the  laws  of  the  state  of  Nebraska,  then  the  council  shall 
shall  refuse  to  permit  the  issuance  of  such  license. 

"  Sec.  4th.  On  the  filing  of  the  petition  and'  bond  afore- 
mentioned the  applicant  for  license  shall  deposit  with  the 
city  clerk  $500^  which  sum  shall  be  the  amount  required 
by  the  city  for  license  to  sell  liquors  for  the  municipal 
year  herein  provided.  If  by  any  reason  the  license  should 
be  refused  by  said  city  council,  the  said  sum  of  $500  shall 
be  returned  to  the  person  depositing  the  Fame. 

"Sec.  5th.  A  druggist,  upon  compliance  with  the  pro- 
visions heretofore  contained,  and  subject  to  all  the  {lenal- 
ties  contained  in  chapter  50  of  the  Compiled  Statutes  of 
13 
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the  state  of  Nebraska^  entitled  ^^  Liquors/'  will  be  granted 
a  permit  without  any  license  fee,  except  the  cost  of  issuing 
said  permit  to  sell  spirituous,  vinous,  and  fermented  liquors 
for  medical  and  mechanical  purposes  only/' 

The  following  is  a  copy  of  ordinance  132: 

'^An  ordinance  providing  for  the  levying  and  collecting 
of  a  license  tax  on  occupations  and  business  carried  on 
within  the  limits  of  the  city  of  Plattsmouth,  to  regu- 
late the  same,  and  to  repeal  ordinance  No.  117,  entitled 
an  ordinance  to  provide  for  the  levying  and  collecting  of 
a  license  tax  on  occupations  and  business  carried  on  within 
the  limits  of  the  city  of  Plattsmouth,  to  regulate  the  same, 
and  to  repeal  an  ordinance  of  the  city  council  of  said  city, 
entitled  an  ordinance  providing  for  the  assessment  and 
collection  of  license  tax,  being  ordinance  No.  86. 

"Be  it  ordained  by  the  mayor  and  councilmen  of  the 
said  city  of  Plattsmouth,  Nebraska: 

"  Sec.  Ist.  That  each  and  every  person,  firm,  associa- 
tion, or  other  corporation  carrying  on  the  occupation  or 
business  herein  mentioned  -within  the  limits  of  the  city  of 
Plattsmoutl)  shall  pay  into  the  city  treasury  annually  the 
sums  named  as  hereinafter  provided  as  a  special  license 
tax. 

"  Sec.  2d.  The  money  paid  into  the  city  treasury  under 
the  provisions  of  this  ordinance  shall  constitute  and  be 
known  as  the  'special  license  tax  fund.' 

/*Sec.  3d.  The  special  license  tax  fund  shall  only  be 
used  for  paying  the  expense  of  grading  and  repairing 
.streets,  constructing  and  repairing  sidewalks,  the  lighting 
of  the  city,  and  the  paying  of  policemen ;  Provided^  how- 
ever, that  the  city  council  may  at  any  time,  by  a  majority 
vote  of  the  councilmen  elect,  authorize  the  passage  of  an 
ordinance  transferring  money  from  the  special  license  tax 
fund  into  the  general  fund  of  the  city. 

"Sec.  4th.  Under  the  provisions  of  the  ordinance  and 
the  power  vested  by  the there  is  hereby  levied  on 
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Non-resident  auctioneers^  per  day $10  00 

Hawkers  and  peddlers  of  goods^  jewelrj^  and  patent 

medicines^  per  day 10  00 

For  each  dollar  store,  concert,  or  exhibition^  and  all 

games  not  prohibited  by  the  statutes,  per  day..  10  00 

Non-resident  dentists,  per  day 2  50 

Non-resident  canvassers,  per  day 1  00 

LICENSE  PER  ANNUM. 

Eesident  auctioneers $20  00 

Bank 10  00 

Grocery  store — retail 5  00 

Grocery  store — wholesale 25  00 

Meat  market 5  00 

Druggists 10  00 

Dealer  in  dry  goods  carrying  #10,000  or  less  of 

stock 10  00 

Dealers  in  dry  goods  carrying  more  than  flO^OOO 

and  less  than  $15,000 15  00 

General  merchandise  and  clothing  dealers  the  same 

as  dry  goods. 
Hardware  dealers  carrying  $6,000  or  less  of  stock    5  00 

Hardware  dealers  carrying  more  than  $5,000 10  00 

Jewekr  carrying  $10,000  or  less  of  stock  ....; 10  00 

Jeweler  carrying  more  than  $10^000 15  00 

Boot  And  shoe  dealer,  exclusive 10  00 

Commission  stores 10  00 

Grain  dealer. 10  00 

Tobacco  and  cigar  dealer 5  00 

Sewing  machine  dealer  or  agents 6  00 

Millinery  and  notion  dealer 5  00 

Variety  store  and  dealer  in  stationery 10  00 

Merchant  tailor 5  00 

Livery  and  feed  stable 10  00 

Furniture  dealer '. 10  00 

Saddle  and  harness  dealer 5  00 

Hotel 10  00 
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Restaurant  and  confectionery |  6  00 

Real  estate  dealer 6  00 

Physicians  and  surgeons 5  00 

Wagon  and  blacksmith  shop 6  00 

Dealers  in  stoves  and  tinware,  exclusive 5  00 

Flour  and  feed  store 6  00 

For  each  theatrical,  opera,  minstrel,  or  circus  troupe  6  00 

Agricultural  and  implement  dealer 6  00 

Resident  dentists 6  00 

Brick  layers 6  00 

Ice  dealers 5  00 

Saloons  retailing  liquor  as  a  beverage,  in  addition 
to  such  sums  as  are  now  or  hereafter  shall  be 

required  under  the  laws  of  Nebraska 500  00 

Billiard  halls,  one  table 26  00 

Each  additional  pool  or  billiard  table 10  00 

Bagatelle  or  Jennie  lead  tables,  each 6  00 

Bowling  alley 26  00 

Hack,  dray,  or  omnibus 5  00 

Lumber  dealer 10  00 

Photograph  galleries 6  00 

Express  company 16  00 

Telephone  company ,10  00 

Telegraph  company 10  00 

Resident  life  insurance  agents 6  00 

Noujresident  life  insurance  agents,  per  week 1  00 

Each  circus  or  menagerie,  per  day 60  00 

Each  side-show  with  circus 10  00 

Non-resident  parties  consigning  goods  to  resident 

auctioneers  for  sale,  per  day 5  00 

Coal  dealers 6  00 

Printing  offices 5  00 

Second-hand  stores 6  00 

Shooting  gallery..; 16  00 

Shooting  gallery,  per  week 3  00 

Skating  rink 6  00 
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"Sec.  5th.  All  license  provided  for  under  this  ordi- 
nance shall  be  issued  and  signed  by  the  mayor  and  clerk; 
they  shall  specify  the  amount  .of  money  paid,  the  kind  of 
business  licensed,  the  name  of  the  person  to  whom  issued, 
and  the  length  of  time  for  which  same  was  issued.  The  city 
clerk  shall  attest  all  licenses  with  the  corporate  seal,  and 
deliver  the  same  to  the  person  applying  therefor  only  on 
the  production  of  a  receipt  signed  by  the  city  treasurer  for 
the  proper  sum  of  money  required  by  the  ordinance.  The 
person  or  persons  to  whom  license  is  issued  shall  produce 
the  same  for  inspection  on  demand  of  any  resident  of  the 
city.  No  license  shall  be  transferable  in  any  manner 
whatsoever. 

"  Sec.  6th.  All  license  issued  under  the  provisions  of  this 
ordinance  shall  commence  and  end  with  the  fiscal  year, 
provided,  however,  that  on  and  after  October  Ist  of  each 
year  license  may  be  issued  good  to  the  end  of  the  fiscal 
year  by  payment  to  the  city  treasurer  of  half  the  amount 
required  for  an  annual  license. 

"Sec.  7tb.  The  license  tax  imposed  under  the  provisions 
of  this  ordinance  shall  be  payable  in  cash  or  in  general 
fund  warrants  of  the  city.  In  case  such  licenses  are  paid  in 
warrants  the  city  clerk  shall  cancel  the  same,  keeping  a 
record  thereof,  and  shall  return  the  same  to  the  city 
council. 

"  Sec.  8th.  All  persons  who  are  required  to  take  out  an- 
nual license  under  the  provisions  of  this  ordinance  shall 
apply  to  the  city  clerk  for  the  same  on  or  before  the  first 
Tuesday  in  May  of  each  year,  or  as  soon  thereaftier  as  they 
become  engaged  in  business. 

"  Sec.  9th.  Any  person  violating .  any  of  the  provis- 
ions of  this  ordinance,  or  transacting  any  of  the  kinds  of 
business  herein  taxed  without  having  first  obtained  license 
therefor  as  herein  provided,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  pay  a  fine  of  not 
less   than    f  5   or  more    than   $100,  or  may  be  impris- 
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oned  not  more  than  ten  days;   and  moreover  be  liable 
to  a  civil  action  for  the  amount  of  such  license  tax. 

"Sec  10th.  All  license  heretofore  granted  for  any  kind 
of  business  or  occupation  herein  specified,  not  yet  expired, 
shall  be  and  remain  in  full  force  until  the  time  for  which 
the  same  were  granted  shall  have  fully  expired." 

The  case  was  referred  to  a  referee  agreed  on  by  the 
parties  to  take  the  testimony  and  find  the  facts.  The 
referee  heard  the  testimony  and  found  the  facts  as  follows: 

"1st,  That  Lloyd  D.  Bennett,  respondent  herein,  is 
treasurer  of  the  city  of  Plattsmouth. 

"  2d,  That  as  such  treasurer  the  said  Lloyd  D.  Bennett 
collected  the  moneys  in  question  in  this  suit. 

"  3d,  That  said  Lloyd  D.  Bennett  deposited  the  moneys 
in  question  in  this  cause  in  the  'Special  License  Tax 
Fund  "  of  the  city  of  Plattsmouth. 

''  4th,  I  find  that  a  portion  of  said  moneys  in  dispute, 
to-wit,  the  sum  of  $3,500,  was  paid  by  the  seven  saloons 
of  this  city,  being  the  sum  of  $500  each. 

"  6th,  That  the  city  of  Plattsmouth  issued  to  James  W. 
Sage,  relator  herein,  the  two  orders  or  warrants  on  the 
^  Special  License  Tax  Fund,'  as  alleged  in  relator's  pe- 
tition. That  relator  presented  the  same  to  said  Lloyd  D- 
Bennett,  respondent  herein,  and  demanded  payment  thereof. 
That  said  Bennett  refused  to  pay  the  same,  and  endorsed 
on  each  of  said  warrants  "presented  for  payment  and  not 
paid  for  want  of  funds,  June  24th,  1885.'' 

"  6th,  I  find  that  at  the  time  said  warrants  were  so  pre- 
sented for  payment,  payment  refused  and  so  endorsed,  that 
tliere  was  in  the  hands  of  Lloyd  D.  Bennett,  city  treas- 
urer of  Plattsmouth,  and  to  the  credit  of  the  'Special 
License  Tax  Fund,'  the  sum  of  $3,500. 

"  7th,  I  find  that  under  ordinance  115,  each  person  de- 
siring to  engage  in  the  liquor  business  was  required  to  pay 
into  the  school  fund  $500,  and  that  under  ordinance  132 
a  business  tax  or  special  license  tax  of  $500  was  levied 
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upon  each  and  every  person  engaged  in  the  liquor  or  saloon 
businress. 

^*9th,  I  find  that  the  moneys  in  this. suit  were  paid  into 
the  city  treasury  by  the  several  saloon  keepers  of  this  city 
under  ordinance  132^  at  the  same  times  that  they  paid 
into  the  city  treasury  their  $500  respectively  for  their 
saloon  or  liquor  license  under  ordinance  116;  and  that 
they  each  paid  said  sums  under  said  ordinances  Nos.  116 
and  132  without  the  same  being  demanded  of  them  by  the 
city,  and  that  the  same  was  paid  voluntarily  on  their  part. 

"  9th,  I  find  that  no  saloon  keeper  or  liquor  dealer  paid 
the  f500  under  ordinance  115  and  demanded  his  liquor 
license  without  having  paid  bis  $600  into  the  special 
license  tax  fund. 

"  10th,  I  find  there  was  no  order  or  resolution  of  the 
city  council,  nor  any  requirement  on  the  part  of  the  cUy 
of  Plattsmouth,  by  which  a  person  desiring  to  engage  in 
the  liquor  or  saloon  business  in  said  city  was  compelled  to' 
pay  into  the  city  treasury  $500  under  ordinance  132  be- 
fore the  city  would  issue  him  a  liquor  license  under  ordi- 
nance 115.  As  to  whether  the  city  would,  as  a  matter  of 
fact,  have  issued  a  license  under  ordinance  115  without  the 
applicant  first  having  paid  $500  into  the  city  under  ordi- 
nance 182, 1  am  unable  to  find,  for  the  very  reason  that  no 
evidence  has  been  introduced  showing  that  such  an  appli- 
cation had  been  made  since  the  passage  and  taking  efiect 
of  said  .ordinance  132." 

1st.  The  defendant  excepts  to  the  third  finding  of  fact, 
''that  the  respondent  Bennett  deposited  the  moneys  re- 
ceived as  special  license  by  Bennett  in  the  special  license 
tax  fund.  The  same  is  not  supported  by  the  evidence, 
and  is  without  foundation  in  fact.'' 

In  Bennett's  report  under  oath,  made  to  the  council  of 
the  city  of  Plattsmouth  on  the  10th  day  of  August,  1885, 
which  is  attached  to  the  petition  and  made  a  part  thereof, 
we  find  the  following: 
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Amount  on  hand  June  30th $3524.92 

Amount  collected  in  July 10.00 


J8534.92'' 

It  is  alleged  that  this  report  is  not  identified^  and  there 
is  no  evidence  that  it  was  considered  by  the  referee.  This 
is  a  mistake,  however,  as  the  seventh  paragraph  of  the  peti- 
tion contains  the  following  allegation : 

"  Plaintiff  further  charges,  that  under  and  by  virtue  of 
said  ordinance  No.  182,  and  under  and  by  virtue  of  the 
law  in  force  in  this  state,  a  general  occupation  or  business 
tax  was  levied  upon  all  occupations  and  business  in  said 
city  of  Plattsmouth,  uniform  in  respect  to  the  classes  of 
occupation  or  business  upon  which  said  tax  was  levied; 
and  a  large  amount  of  such  tax  has  been  collected  and  paid 
into  the  treasury  of  the  city  of  Plattsmouth,  and  passed  and 
credited  to  the  'special  occupation'  or  ' license  tax  fund' 
of  said  city,  to-wit,  to  the  amount  of  at  least  $3534.92, 
which  amount  your  relator  here  avers  and  charges  has  been 
collected  of  and  from  the  different  classes  of  business  and 
occupations  in  said  city  of  Plattsmouth  by  the  city  treas- 
urer of  said  city  as  occupation  tax  for  the  year  1885,  and 
which  money  is  deposited  in  and  belongs  to  the  special 
license  tax  fund  of  said  city,  and  which  fund  is  in  the  pos- 
session and  under  the  control  of  said  Lloyd  D.  Bennett,  as 
dty  treasurer  of  Plattsmouth,  as  evidenced  by  the  report 
of  said  city  treasurer  under  oath,  made  to  the  city  council 
of  Plattsmouth  City  at  a  regular  meeting  of  said  city 
council  held  on  the  10th  day  of  August,  a.d.  1886.  A 
copy  of  said  report  is  hereto  attached  and  made  a  part  of 
this  petition.^'  The  report  is  attached  to  the  petition. 
This  fact,  no  doubt,  was  overlooked  when  the  objection 
was  made.  The  third  finding  is  fully  sustained  by  the 
evidence. 

2d.    That  '4he  sixth  finding  of  fact  is  without  evidence 
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to  support  the  same,  and  is  not  supported  bj  the  evidence 
submitted/' 

The  sixth  finding  is^  that  there  was  in  the  hands  of  the 
defendant  in  the  '^special  license  tax  fund'' the  sum  of 
(3,500,  and  is  answered  by  the  report  of  the  treasurer  him- 
self, made  but  a  short  time  before  the  action  was  instituted, 
showing  more  than  that  sum  in  his  hands  in  that  fund. 
The  objection,  therefore,  is  untenable. 

3d.  ^'  That  tenth  finding  of  fact  is  not  supported  by  the 
evidence  submitted,  and  is  without  evidence  to  sustain  the 
same,  is  vague,  indefinite,  and  uncertain." 

The  tenth  finding  is,  in  eifect,  that  there  was  no  order, 
resolution,  or  requirement  of  tbe  city  of  Plattsmouth  by 
which  a  person  desiring  to  engage  in  the  saloon  business 
was  compelled  to  pay  |500,  under  ordinance  132,  before 
he  could  obtain  a  license  under  ordinance  115. 

Upon  this  point  a  large  amount  of  testimony  was  taken, 
and  in  no  instance  does  it  appear  that  the  payment  of  $500^ 
under  ordinance  132,  was  made  a  condition  precedent  to 
the  issue  of  license  under  ordinance  116. 

John  p.  Simpson,  who  was  city  clerk  from  1877  to  1885, 
t^tifies  that  no  such  condition  was  imposed,  and  that  the 
occupation  tax  was  frequently  paid  in  city  warrants.  The 
present  city  clerk  testifies  that  no  such  condition  was  im- 
posed, and  three  members  of  the  city  council  testify  to  the 
same  facts. 

Three  saloon  keepers  were  sworn,  who  testify  in  sub- 
stance that,  while  they  each  paid  the  $1,000  to  the  city 
treasurer  at  one  time,  that  they  understood  that  one-half 
was  paid  under  ordinance  132.  Questions  were  ingeniously 
framed,  so  that  they  would  answer  that  the  entire  sum  was 
paid  as  a  condition  precedent  to  the  issuing  of  a  license 
under  ordinance  115,  but  failed  toelicit  proof  of  that  fact, 
all  that  was  shown  being  that  at  the  same  time  they  paid 
for  and  received  a  license  under  ordinance  115  they  paid 
the  amount  charged  under  ordinance  132,  it  being  then  due. 
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The  tenth  finding,  therefore,  is  in  faannony  with  the  testi- 
mony and  is  fully  sustained  by  it,  and  the  objection  is  not 
well  taken. 

But  even  if  all  these  exceptions  were  sustained,  stiU, 
under  the  findings  to  which  no  objection  is  made,  the  rela- 
tor would  be  entitled  to  the  writ.  Thus,  the  first  and  sec- 
ond findings  are,  in  substance,  that  the  defendant  is  treas- 
urer of  Plattsmouth,  and  as  such  collected  the  moneys  in 
controversy,  and  now  has  them.  The  fourth  finds  the 
amount  received;  the  fifth,  that  the  relator  is  the  holder  of 
two  orders  or  warrants  on  the  *' special  license  tax  fund,'^ 
which  the  defendant  has  refused  to  pay.  The  seventh 
finding  is,  that  each  liquor  dealer  was  required  to  pay  $500 
into  the  school  fund,  under  ordinance  116,  for  his  license; 
and  under  ordinance  182  a  "  business  tax  or  special  license 
tax  of  $500  was  levied  upon  each  and  every  person  engaged 
in  the  liquor  or  saloon  business. '^  The  eighth  finding*is, 
that  the  moneys  in  controversy  were  paid  into  the  city 
treasury  under  ordinance  132  at  the  same  time  they  paid 
the  sums  for  license  under  ordinance  115,  '^without  the 
same  being  demanded  of  them  by  the  city,  and  that  the 
same  was  paid  voluntarily  on  their  part.'^  These  facts  b^ 
ing  conceded  to  be  true  by  the  failure  to  except  to  the 
same,  are  sufficient  to  authorize  the  court  to  grant  the  writ. 
The  fact  that  the  money  in  controversy  was  paid  in  volun- 
tarily by  the  parties,  under  ordinance  132,  and  is  now  in 
the  treasury  in  the  *' special  license  tax  fund,^^  imposes  the 
duty  on  the  defendant  of  paying  out  the  same  on  orders 
drawn  on  that  fund.  The  money  being  paid  under  ordi- 
nance 132  must  be  applied  to  the  purposes  for  which  it 
was  collected. 

In  Siaie  v.  Wilcox,  1 7  Neb.,  219,  the  second  section  of  the 
ordinance  virtually  fix^  the  license  at  $1,000,  $500  of 
which  was  to  be  used  as  a  license  fee,  and  $500  as  an  occu- 
pation tax.  The  fourth  section  made  the  payment  of  the 
license  fee  and  the  occupation  tax  a  condition  precedent  to 
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the  granting  of  license.  It  is  said  (page  224):  ^'  It  will  be 
observed  that  the  entire  sum  of  $1^000  is  required  to  be 
paid  by  the  applicant  for  license,  to  enable  him  to  obtain 
the  same.  No  part  of  .this  sam  is  obtained  as  a  tax,  but 
as  a  condition  of  obtaining  the  license.  The  $1,000  is  paid 
as  a  whole  for  the  license — not  a  part  for  license  and  a  part 
as  tax — because  without  the  payment  of  the  entire  sum  the 
license  would  not  be  issued.^'  There  is  a  plain  intimation 
in  the  opinion  that  an  occupation  tax  not  imposed  as  a 
condition  of  obtaining  the  license  would  be  sustained. 

Sec.  1,  art.  9  of  the  constitution,  authorizes  the  legislature 
*'to  tax  peddlers,  auctioneers,  brokers,  hawkers,  commission 
merchants,  showmen,  jugglers,  innkeepers,  liquor  dealers, 
toll  bridges,  ferries,  insurance,  telegraph,  and  express  in- 
terests or  business,  venders  of  patents,  in  such  manner  as  it 
shall  direct  by  general  law  uniform  as  to  the  class  upon 
which  it  operates.^' 

Subdivision  VIII.  of  section  69  of  the  "act  to  provide 
for  the  organization,  government,  and  powers  of  cities  and 
villages,"  which  took  effect  Sept.  1,  1879,  authorizes  such 
cities  "to  raise  revenue  by  levying  and  collecting  a  license 
tax  on  any  occupation  or  business  within  the  limits  of  the 
city  or  village  and  regulate  the  same  by  ordinance.  All 
such  taxes  shall  be  uniform  in  respect  to  the  classes  upon 
which  they  are  imposed,''  etc.  The  next  subdivision  au- 
thorizes them  "  to  license,  regulate,  or  prohibit  the  selling 
or  giving  away  of  any  intoxicating,  malt,  vinous,  mixed, 
or  fermented  liquor,"  etc.  .  Comp.  St.,  ch.  14. 

The  power,  therefore,  to  impose  an  occupation  tax  on 
saloons  is  clearly  conferred  both  by  the  constitution  and 
statute. 

Judge  Cooley,  in  speaking  of  this  species  of  taxation,  says : 
^^If  a  revenue  authority  is  what  seems  to  be  conferred,  the 
extent  of  the  tax  when  not  limited  by  the  grant  itself  must 
be  understood  to  be  left  to  the  judgment  and  discretion  of 
the  municipal  government,  to  be  determined  in  the  usual 
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mode  in  which  its  legislative  authority  is  exercised;  but 
the  grant  of  authority  to  impose  fees  for  the  purposes  of 
revenue  would  not  warrant  their  being  so  heavy  as  to  be 
prohibitory,  thereby  defeating  the  purpose,"  etc,  Cooley 
on  Taxation,  408. 

The  constitution  of  Michigan  contains  a  provision  that, 
^'the  legislature  shall  not  pass  any  act  authorizing  the  grant 
of  license  for  the  sale  of  ardent  spirits  or  other  intoxicating 
liquors."     (Art.  4,  §  47.) 

In  1876  the  legislature  of  that  state  passed  an  act  im- 
posing a  specific  tax  on  liquor  dealers.  The  validity  of 
this  tax  was  denied,  and  the  question  came  before  the  su- 
preme court  of  that  state  in  Youngblood  v.  Sexton^  82  Mich., 
406.  The  opinion  of  the  court  was  delivered  by  Cooley,  J., 
and  contains  an  elaborate  review  of  the  authorities,  the  tax 
being  sustained.  It  is  said  (page  425) :  ^' Taxes  upon  bus- 
iness are  usually  collected  in  the  form  of  license  fees;  and 
this  may  possibly  lead  to  the  idea  that  seems  to  prevail  in 
some  quarters,  that  a  tax  implied  a  license,  but  there  is  no 
necessary  connection  whatever  between  them.  A  business 
may  be  licensed  and  yet  not  taxed,  or  it  may  be  taxed  and 
yet  not  licensed.  And  so  far  is  the  tax  from  being  neces- 
sarily a  license  that  provision  frequently  is  made  by  law 
for  the  taxation  of  a  business  that  is  carried  on  under  a 
license  existing  independent  of  the  tax.  Such  is  the  case 
where  cities  under  proper  legislative  authority  tax  occupa- 
tions which  are  carried  on  under  licenses  from  the  state. 
Ould  V.  Richmond,  23  Gratt.,  464.  Napier  v.  Hodges^  31 
Texas,  287.  Ou^hbeH  v.  Conly,  32  Geo.,  211.  Wmdover 
V.  Lexington,  15  B.  Mon.,,258.  See  also  Home  Ins.  Co, 
V.  Augusta,  50  Geo.,  630.  The  license  confers  a  privilege, 
but  it  is  not  perceived  why  a  privilege  thus  conferred  should 
not  be  taxed  as  much  as  any  other.  The  federal  laws  give 
us  an  illustration  of  the  taxation  of  ill^al  traffic.  A  case 
in  point  was  that  of  the  taxation  of  the  liquor  traffic  in 
this  state  previous  to  the  repeal  of  the  prohibitory  law; 
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the  federal  law  found  a  bueiucss  in  existence  and  it  taxed  it 
without  undertaking  to  give  it  any  protection  whatever.  Jtfb- 
Guire  v.  Qm.,  3  Wall.,  887.  Pet^ear  v.  Com., 5  Wall.,  476. 
What  would  have  prevented  the  state  from  taxing  the  same 
traffic  at  the  same  time?  Is  it  any  more  restricted  in  the 
selection  of  subjects  for  taxation  than  the  general  govern- 
ment?" 

In  Ould  V.  Richmond,  23  Gratt.,  464,  an  ordinance  im- 
posing a  business  tax  upon  lawyers  was  sustained,  although 
the  persons  taxed  held  a  license  from  the  state  to  practice  law, 
and  the  municipal  tax  went  to  nullify  it.  Anderson,  J., 
says :  *^  It  (the  license  to  practice  law)  is  a  vested  civil  right, 
yet  it  is  as  properly  a  subject  of  taxation  as  property  to 
which  a  man  has  a  vested  right." 

In  Napier  v.  Hodges,  81  Texas,  287,  under  an  act  of 
the  legislature  or  October,  1866,  a  retail  dealer  in  intoxi- 
cating liquors  in  less  than  one  quart  was  required  to  exe- 
cute and  deliver  to  the  county  treasurer  a  bond  payable 
to  the  county  judge  with  two  or  more  sureties  with  cei-tain 
conditions,  and  to  pay  into  the  county  treasury  a  license 
tax  of  $300  per  iannum,  whereupon  the  county  clerk  was 
required  to  issue  to  the  applicant  a  license  to  sell  intoxicat- 
ing liquors.  In  November,  1866,  the  legislature  passed 
another  act  by  which  the  retailer  who  is  ^'  pursuing  or  about 
to  pursue  this  occupation  of  selling  such  liquors  in  quantities 
less  than  a  quart,  is  assessed  with  a  tax  at  the  rate  of  $300 
per  annum  for  the  benefit  of  the  state  treasury,'^  and  was 
required  by  another  act  thereafter  passed  and  approved  to 
make  application  to  the  assessor  and  collector  and  pay  the 
second  amount,  the  tax  to  him  prior  to  pursuing  such  oc- 
cupation, under  a  penalty  of  fifty  per  cent  and  costs  for  a 
failure  to  do  so  within  five  days  thereafter.  The  court 
held  that  all  these  acts  were  valid  and  that  the  second  was 
a  l^itimate  exercise  of  the  taxing  power. 

In  Wendover  v.  Lexinffton,  16  B.  Mon.,  258,  it  was  held 
that  the  legislature  had  power  to  give  to  cities  within  the 
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state  authority  to  tax  for  revenue  purposes  lottery  offices 
for  the  sale  of  lottery  tickets  within  their  limits^  although 
the  lotteries  may  have  been  authorized  by  the  legislature. 

In  the  License  tax  easeSf  5  Wall.,  462^  it  was  held  that 
licenses  under  the  act  of  congress  of  June  30, 1864,  to  pro- 
vide internal  revenue  to  support  the  government  and  the 
acts  amendatory  thereof,  conveyed  to  the  licensee  no  author- 
ity to  carry  on  business  within  the  state,  and  that  the  re- 
quirement was  only  a  mode  of  imposing  taxes;  and  in 
Purvear  v.  Com.,  Id.,  475,  it  was  held  that  a  license  from 
the  federal  government  for  the  sale  of  intoxicating  liquors 
did  not  abridge  the  power  of  the  state  to  tax  or  prohibit 
the  licensed  business. 

In  8t.  Louis  v.  Spiegel,  76  Mo.,  145,  a  license  fee  had 
been  imposed  on  the  keepers  of  meat  shops  in  St.  Louis, 
which  was  $100  in  one  part  of  the  city  and  |26  in  an- 
other. The  court  held  that  the  authority  to  impose  the 
tax  was  clearly  conferred  but  that  it  must  be  uniform,  and 
because  of  want  of  uniformity  the  act  was  held  to  be  in- 
valid. 

In  Glasgow  v.  Bowse,  43  Mo.,  479,  a  tax  of  three  per 
cent  was  imposed  on  the  salaries  of  all  officers- who  were 
exempt  from  military  duty  in  consequence  of  such  offices, 
and  two  per  cent  on  the  salaries  and  incomes  of  all  other 
persons,  provided  such  salaries  or  incomes  exceeded  $600. 
The  act  was  sustained,  notwithstanding  a  provision  in  the 
constitution  that  all  taxes  should  be  uniform. 

In  Kitson  v.  The  Mayor,  26  Mich.,  325,  specific  taxes 
on  saloon  keepers  in  Ann  Arbor  were  sustained,  although 
in  the  form  of  licenses,  the  constitution  of  that  state  pro- 
hibiting the  licensing  of  the  sale  of  intoxicating  liquor;  and 
to  the  same  eflFect  is  WahoU  v.  The  People,  17  Mich.,  68. 

In  Bwrlvngton  v.  Putnam  Ins.  Cb.,  31  Iowa,  102,  the 
city  charter  authorized  the  city  council  of  Burlington  to 
charge  such  sums  '^  as  they  shall  deem  expedient  and  just." 
Under  a  resolution  of  the  city  council  insurance  companies 
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or  ageDciefi  whose  premiums  amounted  to  less  than  $500 
were  required  to  pay  $6,  where  the  amount  was  $500  but 
less  than  $1,000  the  charge  was  $10,  and  all  in  excess  of 
$1,000  the  charge  was  $15.     The  authority  was  upheld. 

In  People  v.  Martin^  60  Cal.,  153,  an  occupation  tax  in 
the  form  of  a  license  tax  was  impoi^  on  the  defendant, 
who  was  engaged  in  the  business  of  selling  goods,  wares, 
and  merchandise  in  the  county  of  Santa  Cruz.  The  court 
held  that  under  the  provisions  of  the  constitution  the  tax 
must  be  imposed  by  the  municipality  in  which  the  defend- 
ant resided,  and  not  by  the  county. 

Many  other  cases  to  the  same  effect  could  be  cited,  but 
in  view  of  our  constitution  and  statute  it  seems  unneces- 
sary, as  the  power  to  impose  taxes  upon  certain  occupations, 
including  liquor  dealers,  is  expressly  conferred.  This  is 
entirely  independent  of  the  license  to  sell  intoxicating 
drinks.  To  procure  a  license  for  that  purpose  the  appli- 
cant must  be  a  man  of  respectable  character  and  standing, 
and  a  resident  of  the  state.  To  obtain  a  license  he  must 
present  the  petition  of  thirty  resident  freeholders  of  the 
town  or  precinct  where  the  sale  of  such  liquor  is  to  take 
place  to  the  proper  authority.  Notice  must  then  be  given, 
and  if  any  objection,  protest,  or  remon9trance  is  filed 
against  the  issuing  of  license,  a  hearing  must  be  had 
thereon  from  which  an  appeal  may  be  had  to  the  district 
court.  If  a  license  is  granted  the  applicant  must  pay  at 
least  the  sum  required  by  the  licensing  board,  which  in  no 
case  can  be  less  than  $500,  and  give  a  bond  to  the  state  in 
the  sum  of  $5,000,  with  two  good  and  sufficient  sureties, 
freeholders  of  the  county.  The  law  also  makes  the  licensee 
liable  for  all  damages  that  the  community  or  individuals 
may  sustain  in  consequence  of  su6h  traffic.  The  law  also 
imposes  heavy  penalties  upon  any  one  who,  without  hav- 
ing complied  with  the  provisions  of  the  law,  shall  sell  or 
give  away  any  intoxicating  liquors. 

The  statute,  in  fact,  is  a  complete  prohibitory  law  un- 
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leBS  a  license  is  obtained,  and  then  the  licensee  is  bound 
by  stringent  provisions,  and  himself  and  bondsmen  made 
pecuniarily  liable  for  any  violation  thereof.  The  design 
of  the  law  was  to  prohibit  the  traffic  nnless  at  least  thirty 
resident  freeholders  of  the  town  or  precinct  should  petition 
for  license,  and  then,  if  license  was  granted,  to  regulate 
the  traffic  by  placing  it  in  the  hands  of  respectable  persons, 
with  adequate  indemnity  for  any  violation  of  the  condi- 
tions of  the  bond.  But  this  does  not  preclude  the  power 
of  the  state  to  permit  municipalities  to  impose  an  occupa- 
tion tax  on  those  engaged  in  the  business.  It  is  well 
known  that  the  traffic  produces  destitution,  misery,  and 
crime,  fills  poor-houses  and  prisons,  and  adds  largely  to 
the  burdens  of  tax  payers  in  every  municipality  where 
license  is  granted.  It  would  seem  but  justice  that  the 
business  should  bear  at  least  a  part  of  the  burden,  and  no 
doubt  this  provision  was  retained  in  our  constitution  with 
this  end  in  view. 

The  particular  form  in  which'  this  occupation  tax  may 
be  impoeed,  whether  by  adding  a  penalty  to  it  if  not  paid 
in  a  certain  number  of  days,  as  in  the  case  cited  from  Texas, 
or  otherwise,  is  not  material,  so  that  its  payment  is  not 
made  a  condition  precedent  to  the  issuing  of  the  license. 
Whether  such  penalty  could  be  enforced  in  this  state  is  not 
now  before  us.  We  hold,  therefore,  that  the  city  of  Platts- 
mouth  had  authority  to  impose  an  occupation  tax  on 
aaloon  keepers,  and  that  the  finding  of  the  referee  that  the 
|3,500  was  paid  into  the  city  treasury  as  an  occupation 
tax  is  fully  supported  by  the  evidence.  The  writ  will 
therefore  be  issued  as  prayed. 

Writ  awarded. 
The  other  judges  concur. 
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The  Atjltman  and  Taylor  Company,  plaintipp  in 

EBROR,  V.  ChARLIS  AND  SU8AN  JeNKINS,  DEPEND- 
ANTS IN  ERROR. 

1.  Homestead:  mostoaos.  Under  the  homestead  law  of  1879 
a  mortgage  on  the  homestead  of  a  married  person  to  be  Talid 
most  be  executed  and  acknowledged  by  both  husband  and  wife. 

3.    :    .    A  mortgage  to  secure  an  antecedent  debt  was 

signed  by  both  husband  and  wife,  and  afterwards  acknowledged 
by  the  wife  before  the  proper  officer,  but  not  by  the  husband; 
JETeltf,  There  being  no  oountervailing  equities,  that  the  mortgage 
did  not  create  a  lien  on  the  homestead. 

Error  to  the  district  court  for  Richardson  county.  Tried 
below  before  Mftchell^  J.,  sitting  for  Broady,  J. 

Edwin  FaMoon,  for  plaintiff  in  error,  cited:  Waison  v. 
Voorhees,  14  Kan.,  328.  Oodfrey  v.  ThomUm,  1  N.  W. 
R,  862.  Mulloy  v.  IngaUs,  4  Neb.,  115.  White  v.  Gil- 
bertj  10  Neb.,  539.  Harrison  v.  McWhiHir,  12  Neb., 
152.  Tucker  v.  Allen^  16  Ean.,  812.  Jones  v.  EvanSy 
7  Dana,  96.  Osterhout  v.  Shoemaker,  3  Hill,  518.  Edgell 
V.  Hagensj  6  N.  W.  R.,  186. 

A.  SohoenheUy  for  defendants  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants to  foreclose  a  certain  mortgage  upon  real  estate, 
which  mortgage  it  is  alleged  in  the  petition  was  executed 
by  the  defendants  upon  their  homestead.  The  defendants 
answer  separately.  Charles  Jenkins,  the  husband,  in  his 
answer  alleges  that  the  mortgaged  premises  are  a  home- 
stead and  worth  not  to  exceed  $1,000;  that  by  reason  of 
sickness  he  was  not  in  his  right  mind  when  he  signed  the 
mortgage,  and  the  same  was  procured  by  the  misrepresent- 
14 
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ation  of  the  plaintiff's  agent;  that  there  was  no  consideration 
for  the  same,  and  '4hat  defendant  never  acknowledged 
said  mortgage  before  any  officer/' 

Susan  Jenkins,  the  wife,  in  her  answer  pleads  want  of 
consideration,  etc.  Both  defendants  pray  for  a  cancella- 
tion of  the  mortgage. 

On  the  trial  of  the  cause  the  court  made  special  findings, 
whicli,  in  the  view  we  take  of  the  case,  need  not  be  re- 
ferred to  here.  The  court  rendered  judgment  for  the  de- 
fendants, and  dismissed  the  action. 

The  testimony  tends  to  show  the  following  facts:  That 
some  time  prior  to  Nov.  16th,  1883,  the  defendant,  Charles 
Jenkins,  in  connection  with  one  Hershey,  purchased  from 
the  plaintiff  a  threshing  machine.  Certain  payments  had 
been  made  on  the  same,  but  at  the  time  above  stated  there 
was  a  large  balance  due.  An  agent  of  the  plaintiff  at  the 
date  indicated  called  upon  the  defendant,  and  induced  him 
to  give  three  notes  to  the  plaintiff  as  follows:  One  note  for 
$125,  due  JS^arch  1st,  1884;  one  note  for  $250,  due  Nov. 
1st,  1884,  and  one  note  for  $245,  due  Nov.  1st,  1885;  and 
to  secure  these  notes  Jenkins  and  wife  seem  to  have  agreed 
to  execute  a  mortgage  on  their  homestead.  This  mort- 
gage contains  a  provision  that  in  case  of  default  all  the 
payments  may  be  declared  due,  and  an  action  instituted  to 
foreclose.  For  several  weeks  prior  to  this  time  the  defend- 
ant, Charles  Jenkins,  had  been  sick  with  typhoid  fever  or 
typhoid  pneumonia — the  witnesses  disagree  as  to  the  dis- 
ease— ^and  was  then  quite  unwell.  There  is  no  doubt  that 
he  was  weak  and  emaciated,  but  he  seems  to  have  been  in 
possession  of  his  mental  faculties.  The  plaintiff's  agent 
prepared  the  notes  and  mortgage,  and  some  effort  was 
made  on  that  day  to  procure  an  officer  to  take  the  ao- 
knowledgment  of  the  defendants.  No  officer  could  be 
found,  however,  at  that  time,  and  the  mortgage  was  left 
with  the  defendants,  under  the  promise  that  they  would 
acknowledge  the  same,  and  transmit  it  to  the  agent    On 
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the  next  day  Susan  Jenkins,  the  wife  of  Charles  Jenkins, 
went  before  a  justice  of  the  peace,  and  acknowledged  the 
execution  of  the  mortgage,  and  stated  that  her  husband's 
signature  to  the  same  was  valid,  but  that  he  was  unable  to 
appear  and  acknowledge  it.  The  justice  thereupon,  at  her 
request,  made  a  certificate  of  the  acknowledgment  of  both 
husband  and  wife.  The  wife  thereupon  transmitted  the 
mortgage  to  the  plaintiff's  agent.  It  was  not  in  the  pos- 
session of  the  defendant,  Charles  Jenkins,  afler  the  above 
acknowledgment. 

Section  4  of  the  statute  of  1881,  relating  to  homesteads^ 
provides  that  '^  the  homestead  of  a  married  person  cannot 
be  conveyed  or  incumbered  unless  the  instrument  by  which 
it  is  conveyed  or  incumbered  is  executed  and  acknowl- 
edged by  both  husband  and  wife.''    Comp.  St.,  ch.  86. 

Deeds  of  real  estate,  or  any  interest  therein  in  this  etate^ 
except  leases  for  one  year  or  for  a  less  time,  must  be  signed 
by  the  grantor,  being  of  lawful  age,  in  the  presence  of  at 
least  one  competent  witness,  who  shall  subscribe  his  name 
as  a  witness  thereto,  and  be  acknowledged  or  proved,  etc. 

The  grantor  must  acknowledge  the  instrument  to  be  his 
voluntary  act  and  deed.  The  acknowledgment,  if  taken 
in  this  state,  must  be  made  before  a  judge,  clerk  of  a  court, 
justice  of  the  peace,  or  notary  public;  but  no  officer  can 
take  any  acknowledgment  out  of  his  territorial  jurisdiction. 
Conjp.  St.,  ch.  73,  §§  2  and  3. 

Acknowledgment  is  defined  to  be  the  act  of  one  who  has 
executed  a  deed  in  going  before  some  competent  officer  or 
court,  and  declaring  it  to  be  his  act  or  deed.  1  Bouv.  Law 
Diet.  (14  Ed.),  56.  The  statute,  therefore,  requires  the 
husband  and  wife  who  incumber  or  convey  the  homestead 
to  execute  and  acknowledge  the  deed  or  mortgage  of  the 
same.  As  between  the  parties,  at  least  where  there  are  no 
countervailing  equities,  this  requirement  is  essential  to  the 
validity  of  the  instrument.  As  all  the  testimony,  even 
that  of  the  justice  before  whom  the  alleged  acknowledgment 
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purports  to  have  been  taken,  shows  that  Charles  Jenkins 
never  acknowledged  the  mortgage,  it  is,  therefore,  invalid 
and  of  no  effect.  The  plaintiff  however  paid  the  taxes 
upon  the  land  in  question  for  a  time,  and  has  a  lien  thereon 
for  such  taxes  and  interest,  which  the  defendants  must  pay 
or  the  plaintiff  may  enforce  the  lien  on  the  land.  In  all 
other  respects  the  judgment  of  th6  district  court  is  affirmed. 

Judgment  aocobbinglt. 
The  other  judges  concur. 


19    818 

83  051 

84  006 


38  Ka  John  Weik,  plaintiff  in  erbob,  v.  The  Burungton 
^  ^  AND  Missouri  River  Railroad  Company  in  Ne- 

1^212  BRASKA,  defendant  IN  ERROR. 

i2    346 


^  ^^  1.  Trial:  objectioxs  to  instbuctions.  Where  objection  is  niAde 
to  the  ruling  of  a  trial  conrt  in  the  giving  or  refosing  to  give  in- 
stractions  to  the  Jnry  hearing  the  cansOi  the  instmctionA  given  or 
refased  most  be  pointed  out  in  the  motion  for  a  new  trial  in 
some  way,  either  by  number  or  other  means  of  identifying  the 
same. 
d.  Error  must  appear  affirmatively.  A  Judgment  of  the  dis- 
trict court  will  not  be  reversed  unless  the  errors  alleged  and 
complained  of  appear  on  the  record  aifirmatively. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Gaslin,  J.,  sitting  for  Pound,  J. 

Cornish  &  TibbettSy  for  plaintiff  in  error. 

Marquette  Deweese  &  HaU,  for  defendant  in  error. 

Reese,  J. 

This  action  was  brought  by  plaintiff  to  recover  damages 
for  the  depreciation- in  the  value  of  his  residence  property 
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by  reason  of  the  construction  and  operation  of  a  railroad 
track  in  the  street  upon  which  the  property  abutted.  There 
is  no  bill  of  exceptions,  and  the  cause  is  presented  upon  the 
record,  consisting  of  the  pleadings,  instructions  to  the  jury, 
verdict,  and  judgment.  The  motion  for  a  new  trial  as- 
signed a  number  of  grounds  or  reasons  why  the  verdict  of 
the  jury  should  be  set  aside,  but  as  many  of  them  involved 
admission  or  rejection  of  evidence,  or  other  grounds  which 
would  require  an  examination  of  the  proceedings  at  the 
trial,  we,  of  course,  cannot  inquire  into  them  for  want  of  a 
bill  of  exceptions. 

There  are  two  grounds  which  it  is  insisted  may  be  ex- 
amined by  the  light  of  the  record  we  have.  They  are  as 
follows : 

"  The  court  erred  in  refusing  the  instructions  to  the  jury 
asked  by  plaintiff,  which  refusal  was  duly  excepted  to  by 
plaintiff.'^ 

"  The  court  erred  in  each  and  every  instruction  given  to 
the  jury,  and  instructions  were  excepted  to  by  plaintiff.^^ 

Three  of  the  instructions  asked  by  plaintiff  were  refused. 
Twelve  instructions  were  given,  some  of  which  were  upon 
the  court's  own  motion,  and  some  upon  the  request  of  de- 
fendant. There  is  nothing  in  the  motion  for  a  new  trial 
nor  in  the  petition  in  error  which  in  any  way  designates 
the  instructions  refused  nor  those  given,  of  which  com- 
plaint is  made« 

In  Hastings  and  Grand  Island  R.  E.  Co.  v,  IngaJlsy 
16  Neb.,  1 29,  the  present  Chief  Justice,  Maxwell,  in  writ- 
ing the  opinion,  says :  "  There  is  good  reason  for  allowing  a 
general  assignment  of  all  errors  arising  from  objection  to 
the  admission  or  rejection  of  testimony,  as  it  is  frequently 
almost  impossible  to  point  out  all  such  errors  in  the  motion 
for  a  new  trial.  But  no  such  difficulty  arises  in  r^ard  to 
instructions.  The  statute  requires  them  to  be  given  in 
oonsecutively  numbered  paragraphs,  and  provides  that  they 
may  be  excepted  to  without  assigning  a  reason  therefor. 
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Odc  of  the  objects  of  the  statute  was  to  enable  a  party  ob- 
jecting to  an  instruction  to  bring  it  to  the  attention  of  the 
court  by  nuniber  and  thus  avoid  the  inconvenience  of  copy- 
ing the  same,  *  *  *  It  is  but  justice  to  the  trial  court 
that  objections  to  instructions  be  pointed  out,  and  in  our 
opinion  the  statute  has  not  changed  that  requirement/' 

Applying  the  above  rule  to  this  case  h  is  clear  that 
plaintiff  in  error  has  not  presented  any  questions  here  which 
we  can  review.  We  have  examined  the  instructions  given 
as  well  as  those  refused.  They  are  lengthy,  and  it  could 
serve  no  good  purpose  to  copy  them  here  at  length.  It  is 
sufficient  to  say  that  some  of  those  given  do  not  misstate 
the  law,  and  that  some  of  those  refused  were  rightfully  re- 
jected. 

It  is  alleged  in  the  petition  in  error  that  the  cause  was 
taken  under  advisement  by  the  court  to  await  the  decision 
by  this  court  of  the  case  of  Hastings  &  Orand  Island  R. 
R,  Co,  V.  Ingalls,  supra ,  and  that  if  that  case  "  should  be 
decided  adversely  to  the  railroad  company,  then  the  motion 
for  a  new  trial  should  be  granted,  and  with  the  request  of 
the  plaintiff  not  to  take  other  and  further  steps  necessary 
to  obtain  a  new  trial,  which  agreement  and  request  on  the 
part  of  the  court  plaintiffs  in  good  faith  acceded  to  and 
complied  with,  but  the  court  failed  to  decide  the  motion  in 
accordance  therewith,  the  decision  in  the  above  case  having 
been  rendered  in  favor  of  Ingalls."  The  record  shows  that 
this  cause  was  ^^  taken  under  advisement  until  decision  of 
the  supreme  court  in  case  o(  St.  Joseph  &  Grand  Island 
Railroad  Co,  v,  Iiigalis/'  but  it  does  not  show  the  agree- 
ment as  alleged.  Of  course  we  must  look  to  the  record 
alone.  It  is  to  be  deplored  if  the  rights  of  plaintiffs,  if 
any,  are  lost  by  any  misunderstanding  between  the  trial 
court  and  counsel,  but  this  court  cannot  assume  to  pass 
upon  questions  not  shown  by  the  record.  A  judgment  can- 
not be  reversed  unless  error  affirmatively  appears  from  the 
record.     Hamilton  County  v.  Baily,  12  Neb.,  57.     Stephen-- 
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son  V.  Anderson,  Id.,  86.  If  the  record  is  imperfect,  so  the 
court  cannot  tell  whether  facts  assigned  for  error  exist  or 
not,  the  judgment  of  the  court  below  will  be  affirmed. 
Cuimingham  v.  Tonnemaker,  13  Neb.,  462. 

No  error  appearing  hj  the  record  the  judgment  is  af- 
firmed. 

Judgment  affibmbd. 

The  other  judges  concur. 


LudAN  Woodworth,  PLAiNnFF  m  ebeob,  v.  Aabok    |  ij  asi 
Hammond,  defendant  in  ersob. 

1.  Contract  to  Dig  Well :    conditions:  waivee.    H.  and  W. 

entered  into  a  written  contract  by  which  fi.  agreed  to  dig  a  well 
for  W.,  the  compensation  to  depend  npon  the  quantity  of  water 
produced,  the  measurements  to  be  made  in  the  manner  provided 
for  in  the  contract.  The  well  was  completed  and  the  water 
measured  by  H.,  but  not  in  strict  compliance  with  the  method 
provided  for  in  the  contract.  W.  was  not  present  at  such  meas- 
urement. He  made  no  measurements  himself  and  n^ver  sought 
to  have  any  made.  The  measurements  made  by  H.  showed  that 
the  quantity  of  water  secured  was  equal  to  the  amount  required 
by  the  contract.  Held,  That  the  failure  of  W.  to  procure  any 
measurements  to  be  made  was  a  waiver  of  that  part  of  the  con- 
tract and  that  the  fact  that  the  measurement  was  not  made  in 
strict  compliance  with  the  contract  did  not  of  itself  constitute  a 
defense. 

2.  :  :  verdict.  In  such  case  the  testimony  show- 
ing a  substantial  compliance  with  the  contract,  the  requisite 
quantity  of  water  being  secured,  a  verdict  of  the  jury  in  favor 
of  H.  will  not  be  disturbed. 

Error  to  the  district  court  for  Douglas  counij.  Tried 
before  Wakeley,  J. 

Redick  &  Redickj  for  plaintiff  in  error. 

W.  J.  Connelly  for  defendant  in  error. 
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Reese,  J. 

This  actioD  was  upon  a  written  contract  for  digging  a 
well.  The  plaintiff  below  alleged  in  his  petition,  substan- 
tially, that  on  July  11^  1876,  plaintiff  and  defendant  enter- 
ed into  a  written  contract  as  follows : 

'^  A.  Hammond,  of  Jacksonville,  Illinois,  hereby  agrees 
to  locate,  sink,  and  curb  a  well  for  L.  Woodworth,  on  his 
place  in  South  Omaha,  within  less  than  twenty  feet  of 
where  he  has  already  sunk,  guaranteeing  five  hundred  gal- 
lons of  water  in  twenty-four  hours,  for  which,  said  L. 
Woodworth  covenants  and  agrees  to  pay  said  A.  Ham- 
mond or  his  order  six  dollars  for  each  and  every  one  hun- 
dred gallons  of  water  said  well  is  capable  of  and  shall  sup- 
ply in  twenty-four  hours,  the  supply  to  be  ascertained  by 
first  taking  out  all  the  water  from  said  well  and  to  con- 
tinue to  take  it  out  as  fast  as  it  runs  into  said  well  for  three 
hours,  that  ratio  to  be  the  amount  of  twenty-four  hours' 
supply,  which  is  to  be  paid  for  on  the  completion  of  said 
Hammond's  part  of  the  contract,  said  well  not  to  exceed 
two  hundred  and  fifly  dollars. 

"  Signed,  L.  Woodworth. 

"  Witness,  A.  Hammond." 

^^  For  description  and  other  provisions  of  contract  see  the 
other  side." 

On  which  other  side  appears  the  following : 

"  And  said  L.  Woodworth  further  agrees  to  furnish  aU 
the  necessary  curbing  at  the  well  free  of  charge,  and  said 
Hammond  also  agrees  that  if  said  well  supplies  more  than 
500  gallons  of  water  in  twenty-four  hours,  then  said  Wood- 
worth  is  to  pay  $2.00  per  one  hundred  gallons  for  what  it 
may  supply,  said  amount  not  to  exceed  two  hundred  and 
fifty  (260)  doUars. 

"  Signed  L.  Woodworth. 

"A.  Hammond." 
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That  the  plaintiiSP  did  locate,  sink,  and  properly  curb  said 
well  and  fully  complete  it  April  8,  1877;  that  said  well  is 
capable  of  supplying  upwards  of  16,000  gallons  in  twenty- 
four  hours;  that  the  defendant  though  often  requested  has 
not  paid  the  amount  due,  and  praying  judgment  for  $250 
and  interest. 

The  defendant  (plaintiff  in  error  here)  filed  his  answer, 
setting  up  his  defenses  as  follows :  Denying  each  andevery 
all^ation    in  petition  except  those  admitted.      That  he 
signed  said  contract,  but  that  plaintiff  delayed  commeno- 
ing  work  so  long  that  the  defendant  suffered  great  dam* 
age ;  that  in  settlement  of  said  damages,  and  before  any 
work    was  done,   plaintiff  and    defendant  entered  into 
anothe»and  different  agreement  as  follows :    That  the  con- 
tract set  out  in  petition  be  canceled,  and  plaintiff  would 
go  into  a  well  that  defendant  then  had,  about  110  feet 
deep,  and  at  the  depth  of  forty  feet  from  the  surface,  tun- 
nel across  and  procure  him  a  sufficient  quantity  of  water, 
using  the  old  well  as  a  reservoir ;  that  the  well  should  pro- 
duce at  least  15,000  gallons  of  water  in  twenty-four  hours 
from  the  vein  struck  by  said  tunnel ;  that  plaintiff  would 
brick  it  up  and  complete  it  and  receive  $200  for  the  same. 
That  the  plaintiff  did  not  commence  within  a  reasonable 
time  nor  until  six  months  thereafter,  and  defendant  was 
obliged  to  haul  water  at  an  expense  of  $75,  which  he  sets 
up  as  a  counter-claim  ;  that  in  March,  1877,  plaintiff  com- 
menced sinking  defendant's  old  well  deeper,  struck  a  little 
water  and  abandoned  it ;  afterwards  plaintiff  dug  a  few 
feet  deeper  and  procured  two  and  a  half  or  three  feet  of 
water^  but  not  sufficient  for  defendant's  use.    He  denies  that 
plaintiff  has  complied  with  the  condition  of  his  contract, 
but  wasted  and  destroyed  lumber  to  the  amount  of  fifty 
dollars,  and  put  defendant  to  extra  expense  of  fifty  dollars ; 
defendant  paid  twenty-five  dollars  on  said  contract ;  that 
plaintiff  has  no  interest  in  the  suit,  and  that  he  is  not  in- 
debted to  said  plaintiff  and  prays  judgment  against  the 
plaintiff  for  $225  and  costs. 
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Plaintiff  for  reply  denied  all  the  allegations  of  the  an- 
swer. 

There  was  a  jury  trial  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  in  the  action  for  |244.  The 
defendant,  as  plaintiff  in  error,  brings  the  cause  to  this 
court,  alleging  that  the  verdict  is  not  supported  by  suffi- 
cient evidence. 

By  the  terms  of  the  contract  the  price  to  be  paid  was 
made  to  depend  upon  the  quantity  of  water  secured ;  this 
to  be  ascertained  by  certain  tests  or  methods  of  measure- 
ment prescribed  therein.  The  proof  did  not  sustain  the 
allegation  of  the  answer  that  the  contract  was  abandoned^ 
but  rather  that  plaintiff  in  error  had  a  well  of  considerable 
depth  which,  had  been  abandoned,  and  by  his  consent  de- 
fendant in  error  dug  this  well  down  until  water  was 
reached.  The  work  was  not  prosecuted  with  vigor  and 
the  well  was  not  completed  until  in  the  spring  of  1877. 
But  to  this  no  particular  objection  appears  to  have  been 
made,  and  must  now  be  considered  as  waived.  The  real 
question  is,  whether  or  not,  by  the  tests  shown  to  have 
been  made,  the  amount  found  by  the  verdict  was  greater 
than  the  quantity  of  water  found  would  justify.  It  ap- 
2)ears  from  the  testimony  that  no  test  or  measurement  of 
the  water  was  made  by  both  parties,  as  seems  to  be  implied 
by  the  contract,  but  that  all  efforts  in  that  direction  were 
made  by  defendant  in  error  or  others  in  his  interest  or  at 
his  request.  No  measurement  is  shown  to  have  been  made 
by  plaintiff  in  error,  either  in  accordance  with  the  contract 
or  otherwise.  As  he  seems  not  to  have  insisted  upon  or 
cared  to  have  the  measurement  made  in  strict  accordance 
with  the  contract,  we  do  not  think  he  can  now  insist  upon 
a  defense  based  upon  that  fact  alone,  since  it  is  shown 
that  three  measurements  were  made  by  defendant  in  error. 
The  question,  then,  of  the  method  of  measurement  must 
be  considered  as  waived  and  out  of  the  case,  and  the  ver- 
dict must  be  tested  by  the  testimony  showing  the  quantity 
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of  water  secured.  The  defeodaDt  in  error  testified  that  the 
second  test  or  measurement  made  by  him  was  in  company 
with  Mr.  Eedfield^  and  with  four  men  at  the  windlass  the 
water  was  lowered  six  inches  after  an  hour's  work^  and 
that  at  the  rate  shown  by  this  test  the  well  would  supply 
twelve  thousand  six  hundred  gallons  of  water.  J.  B.  Red- 
field  testified  that  he  was  present  at  this  test.  He  says : 
"  Three,  four,  or  five  of  us  tested  it  and  drew  the  bucket 
up  four  times  altogether,  which  took  seventeen  or  eighteen 
minutes  in  round  numbers.  It  lowered  the  water  at  last 
test  an  inch  or  two,  filled  up  again  to  the  level  in  ten  or 
fifteen  minutes.  L.  C.  Bedfield  was  also  present.  He  says : 
'^  Hammond  had  a  large  iron  bucket  twenty-five  inches 
deep,  eighteen  to  twenty  inches  across,  valve  in  bottom. 
When  the  bucket  struck  water  it  would  settle  immediately 
and  valve  would  close  when  we  pulled — four  men  on  wind- 
lass— found  height  of  water  before  and  after  test,  lowered 
ten  or  twelve  inches  first  test,  second  time  a  little  over  an 
inch — inch  came  back  in  ten  or  twelve  minutes.'^ 

S.  Jacobson  testified :  *'  I  tested  the  well  three  hours  one 
day  with  ien  gallon  bucket,  would  draw  a  bucket  up  every 
three  minutes,  and  continued  that  for  three  hours;  did  not 
lower  the  water  any ;  measured  it  before  and  after  test  and 
no  dijfference — four  feet  of  water.  Notified  Woodworth ; 
went  to  see  him  about  brick ;  he  said  there  was  not  water 
enough ;  I  said  I  was  willing  to  test  it  any  day."  This 
test  seems  to  have  been  made  before  the  well  was  finally 
completed.  It  does  not  seem  to  have  been  a  very  reliable 
one,  as  at  the  rate  the  water  was  taken  out  it  would  yield 
only  4,800  gallons  in  twenty-four  hours,  but  as  the  quan- 
tity of  water  was  not  diminished  it  affords  no  criterion  as 
to  the  producing  capacity  of  the  well  above  the  4,800  gal- 
lons. Hammond  and  Jacobson  were  interested  parties. 
The  Redfields  appear  not  to  have  been.  Assuming,  as  we 
must  do,  in  support  of  this  verdict,  that  the  jury  did  not 
allow  any  damages  to  plaintiff  in  error,  and  adopting  the 
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measurement  as  testified  to  by  the  Redfields  and  as  esti- 
mated in  the  brief  of  plaintiff  in  error,  we  find  that  upon 
the  testimony  of  J.  B.  Redfield,  after  deducting  the  $25 
paid  and  adding  interest,  the  verdict  would  have  been 
about  $254.  By  the  testimony  of  L.  C.  Redfield,  by  the 
same  rules,  it  would  have  been  about  $240.  Applying  the 
same  rule  to  the  same  test  as  testified  to  by  Hammond,  the 
verdict  would  have  been  much  more.  It  therefore  follows 
that  the  verdict,  so  far  as  these  tests  are  concerned,  is  sup- 
ported by  the  evidence. 

It  is  claimed  by  defendant  in  error  that  certain  instruc- 
tions given  to  the  jury  by  the  court  were  erroneous,  but 
the  view  we  take  of  the  case  renders  these  objections  un- 
important, as  they  are  virtually  disposed  of  by  the  foi^-- 
going. 

The  judgment  of  the  district  court  is  affirmed. 

JUDGMKNT  AFFIBHED. 

The  other  judges  concur. 


The  State  op  Nebraska,  ex  eel.  Johk  A.  Lucas,  v. 
Julius  Thiele. 

1.  Supersedeas  Bond :    conditions.    When  a  decree  of  fore- 

closuie  of  mortgage  is  rendered  in  the  district  oonrt  and  the 
amonnt  of  the  supersedeas  hond  for  appeal  to  the  supreme  court 
is  fixed  by  the  district  court,  such  bond  in  order  to  act  as  a 
supersedeas,  when  filed  and  approved,  must  contain  the  condi- 
tions prescribed  by  law,  otherwise  it  is  the  duty  of  the  clerk  of 
the  court  rendering  the  decree,  to  issue  order  of  sale  on  demand 
and  payment  or  tender  of  fees. 

2.    :    MANDAMUS.    In  such  case,  where  the  clerk  refuses  to 

issue  order  of  sale,  a  mandamus  will  issue  to  compel  action. 

8.  :  AMENDMENT.  The  filing  of  a  supersedeas  bond  is  a  pro- 
ceeding within  the  meaning  of  section  144  of  the  civil  code,  and 
may  be  amended. 
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Obiginal  application  for  mandamus. 
H.  L.  Brome  and  C  C.  MoNiah,  for  relator. 
M.  Molxmghlin^  for  respondent. 
Reese,  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  peremptory  writ  of  mandamus^ 
requiring  the  defendant,  the  clerk  of  Ihe  district  court  of 
Cuming  county,  to  issue  an  order  of  sale  upon  a  decree  of 
foreclosure  of  a  mortgage  rendered  in  that  court.  The 
defendant  in  that  action,  desiring  to  remove  the  cause  into 
the  supreme  court  for  review,  caused  the  necessary  trans- 
cript to  be  made  and  filed  the  same  with  the  clerk  of  this 
court,  and  executed  and  filed  with  defendant  a  bond  which 
was  intended  to  perform  the  service  of  a  supersedeas  under 
the  provisions  of  section  677  of  the  civil  code.  The  con- 
dition of  the  bond  is  as  follows : 

*'  Now,  therefore,  we,  Risdin  P.  Hinkinson,  as  principal, 
and  J.  B.  Hankinson,  H.  N.  Warren,  and  J.  W.  McLaugh- 
lin, as  sureties,  do  hereby  undertake  to  the  said  John  A. 
Lucas  in  the  sum  of  five  hundred  dollars  that  the  said 
Risdin  B.  Hinkinson  shall  abide  the  judgment  and  decree, 
if  the  same  shall  be  affirmed,  and  pay  the  costs."  The 
bond  was  approved  by  the  respondent. 

The  relator  being  dissatisfied  with  the  bond  as  to  form 
and  substance  demanded  the  issuance  of  an  order  of  sale, 
notwithstanding  the  bond,  and  tendered  the  1^1  fees 
therefor.     But  respondent  refused  to  issue  the  order. 

Without  quoting  at  length,  it  may  be  said  that,  as  appli- 
cable to  this  case,  the  section  of  the  code  above  cited  pro- 
vides that  no  appeal  in  any  case  in  equity  shall  operate  as 
a  supersedeas  unless  the  appellant  shall,  within  twenty  days 
next  after  the  rendition  of  the  decree,  execute  to  the  adverse 
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party  a  l)ond  with  one  or  more  sureties,  conditioned  that 
the  appellant ''  will  prosecute  such  appeal  without  delay, 
and  will  not  during  such  appeal  commit  or  suffer  to  be 
committed  any  waste  upon  such  real  estate/' 

As  will  be  seen  by  the  condition  of  the  bond  above 
given,  the  clause  above  quoted  from  the  statute  is  wb^dly 
omitted.  The  pui'pose  of  the  legislature  evidently  was 
that  in  case  of  the  foreclosure  of  liens  the  value  of  the 
real  estate  should  not  be  diminished  after  the  decree  and 
during  the  pendency  of  the  appeal  by  the  commission  of 
waste,  thereby  lessening  the  security.  The  bond  was  in- 
sufficient in  substance  and  should  not  have  been  approved. 
It  was  therefore  the  duty  of  respondent  to  issue  the  order 
of  sale  when  requested  so  to  do  by  the  relator.  That  being 
his  duty  a  mandamus  will  issue  to  compel  action.  Sec.  645, 
civil  code. 

It  is  insisted  that  the  giving  of  the  bond  is  a  proceeding 
of  the  kind  referred  to  in  section  144  of  the  civil  code, 
which  may  be  amended,  and  therefore  relief  should  be 
sought  within  the  district  court  or  in  this  court  by  motion 
or  otherwise  attacking  the  bond. 

There  is  no  doubt  but  that  the  bond  might  be  amended 
60  as  to  conform  to  the  requirements  of  the  law  at  any 
time,  but  the  fact  still  remains  that  the  bond  is  not  in  con- 
formity to  the  law,  and  it  is  the  duty  of  the  clerk  to  issue 
the  order  unless  such  bond  is  filed. 

The  judgment  is  that  a  peremptory  writ  of  mandamus 
be  allowed  requiring  the  respondent  to  issue  the  order  of 
sale  as  requested  unless  an  amended  bond,  to  be  approved 
by  respondent,  be  filed  in  compliance  with  law  within 
twenty  days.  In  case  it  is  certified  to  this  court  that  such 
amended  bond  has  been  filed  within  the  time  specified  no 
writ  will  issue. 

Judgment  aooobdikgly. 

The  other  judges  concur. 
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The  State  op  Nebraska,  ex  rel.  The  Crry  of  -^-i? 
Lincoln,  v.  H.  A.  Baboock,  Auditor  of  Publio 

ACXX)UNT8. 

1.  Municipal  Corporation:     aid  to  internal  impboys- 

MEKTs.  A  city  of  the  second  class  may  make  donations  to 
railroads  or  other  works  of  internal  improvement  in  an  amount 
in  the  aggregate  not  to  exceed  ten  per  cent  of  the  assessed 
yal nation,  and  bonds  Issned  for  water- works  which  the  city 
ownS)  and  for  other  city  parposes,  cannot  he  computed  as  a  part 
of  such  ten  per  cent 

2.    :    :     CEBTiPicATiON.    Bonds  issued  hj  a  city  as  a 

donation  to  a  railroad  must  have  the  certificate  of  the  secretary 
and  auditor  of  state  indorsed  thereon,  and  if  such  bonds  do  not 
have  such  certificate  such  officers  will  not  he  required  to  oertiQ^ 
refunding  bonds  based  on  such  prior  bonds. 

Original  application  for  mandamus. 

J.  jB.  Webster  and  ^2fen  W.  Field,  for  relator. 

William  Leesey  Attorney  General  {O.  0.  Whedon  with 
him),  for  respondent. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendants  to  certify  $25,000  of  refuhding  bonds  issued 
by  the  relator.  It  is  allied  in  the  petition  that,  *^  under 
the  provisions  of  the  statutes  for  the  issue  of  bonds  by 
counties,  towns,  cities,  and  precincts  in  aid  of  works  of 
internal  improvements,  the  city  of  Lincoln,  pursuant  to 
regular  proceedings  for  the  calling  of  an  election  and  sub- 
mission of  the  proposition  to  the  electors  of  said  city,  voted 
to  issue  and  did  issue  to  the  Lincoln  and  Northwestern 
Eailroad  Company,  a  railroad  corporation  of  this  state,  its 
bonds  in  the  sum  of  twenty-five  thousand  dollars,  with 
interest  payable  annually  at  the  rate  of  eight  per  centum  per 


224      SUPREME  COURT  OF  NEBRASKA, 

State  y.  Babcock. 

annum,  which  bonds  were  dated  the  first  day  of  January, 
1880,  and  were  payable  absolutely  the  first  day  of  January, 
1900,  and  at  the  option  of  the  said  city  at  any  time  after 
January  1st,  1885,  and  were  issued  to  aid  said  railroad 
company  in  the  construction  of  its  road  from  said  city  of 
Lincoln  to  the  dty  of  Columbus  in  the  state  of  Nebraska. 

The  said  Lincoln  and  Northwestern  Railroad  Company 
duly  constructed  its  line  of  road  so  to  be  constructed,  and 
said  bonds  were  to  it  duly  issued  and  placed  upon  the 
market  and  sold,  and  ever  since  said  city  has  paid  interest 
upon  said  railroad  bonds  as  it  accrued  and  matured,  and 
no  question  has  ever  been  made  as  to  the  validity  of  said 
bonds  as  the  obligation  of  said  city. 

6  th.  Prior  to  the  first  day  of  July,  1886,  the  city  of 
Lincoln  exercised  its  option  to  pay  said  bonds  before  ma- 
turity, and  called  said  bonds  for  presentation  and  payment 
July  Ist,  1885,  and  the  holders  of  said  bonds  presented  the 
same  for  payment  in  response  to  such  call,  and  the  same 
now  await  payment  as  ovei*due  obligations  of  said  city. 

6th.  Not  having  the  necessary  funds  with  which  to 
pay  such  bonds  so  called  after  two  futile  attempts  to  issue 
and  sell  bonds  with  which  to  meet  its  said  call,  by  submis- 
sion of  the  question  to  the  electors  of  said  city,  both  of 
which  were  ratified  by  the  electors  at  elections  duly  held, 
the  parties  purchasing  said  new  l)onds  signified  to  the 
mayor  and  council  a  preference  to  have  such  refunding 
bonds  issued  by  authority  of  the  mayor  and  council  of  said 
city,  and  the  authority  of  the  mayor  and  council  of  said 
city  under  an  ordinance  of  said  city  and  the  authority  con- 
ferred by  sections  eleven,  twelve,  and  thirteen  of  chapter 
forty-five  of  the  Compiled  Statutes. 

7th.  Accordingly,  and  on  the  sixteenth  day  of  Novem- 
ber, 1884,  after  due  proceedings  in  compliance  with  sec- 
tions eleven,  twelve,  and  thirteen  of  chapter  forty-five  of 
the  Compiled  Statutes  of  Nebraska,  the  mayor  and  council 
of  said  city  by  ordinance  of  that  date  duly  authorized  the 
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execution  and  issue  of  twenty-five  bonds  of  one  thousand 
dollars  each,  payable  in  twenty  years  and  redeemable  in 
five  years  from  their  date,  to  bear  date  December  20th^ 
I8SO9  and  to  bear  interest  at  the  rate  of  five  and  one-half 
per  centum  per  annum,  payable  semi-annually  in  the  city 
of  New  York,  which  bonds  said  city  sold  at  par  and 
negotiated  to  Lewis  and  Lewis,  who  were  the  best  bidders 
therefor  and  who  are  now  ready  and  willing  to  pay  there- 
for at  par  as  soon  as  said  bonds  can  be  registered  and  their 
validity  established. 

8th.  All  proceedings  relative  to  the  passage  of  said  or- 
dinance and  issue  of  said  bonds  were,  on  the  nineteenth  day 
of  January,  1886,  duly  presented  to  and  filed  with  the  re- 
spondentSi  and  the  fees  for  the  registration  of  said  bonds, 
but  the  respondents  refused  to  register  the  same.  Copies 
of  the  proceeding  for  issue  of  said  new  bonds  so  required 
to  be  registered  and  for  the  issue  of  said  former  bonds  so  to 
be  redeemed  filed  with  the  respondent,  and  are  hereto  an- 
nexed and  made  a  part  of  this  application. 

10th.  In  consequence  of  the  refusal  of  respondents  to 
register  said  bonds  the  relator  is  unable  to  complete  and 
effect  its  negotiation  for  call  and  redemption  of  its  8  per 
cent  bonds,  or  to  effect  and  complete  the  issue  of  its  lower 
interest,  6^  per  cent  bond,  greatly  to  the  detriment  of  its 
credit  and  •  reven  ue. 

11th.  The  only  reason  that  the  respondents  have  for 
their  refusal  to  register  said  new  refunding  bonds,  as  rela- 
tor is  advised,  is,  that  heretofore,  prior  to  the  issue  of 
<25,000  of  bonds  to  aid  said  Lincoln  and  Northwestern 
Kailroad  Co.,  said  city  issued  bonds  for  the  following 
amounts  and  purposes,  which,  on  the  21st  day  of  December, 
1880,  were  still  outstanding,  viz.: 

Internal  improvements. 

Atchison  and  Nebraska  R.  R.  Co.,  1872 $-9,500 

Lincoln  &  Northwestern  R.  R.  Co.,  1880 25,000 

Total  for  internal  improvement $34 ,500 
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Other  purposes. 
To  protect  city  from  fire,  1872,  under  charter  of 

1871 $  20,000 

To  protect  city  from  fire,  1874,  under  charter  of 

1871 1,200 

To  fund  floating  debt,  1 872,  under  charter  of  1871.  30,000 
To  fund  floating  debt,  1875,  under  charter  of  1 871.  53,000 
To  build  iron    bridge  within  city,  1873,  under 

charter  of  1871 2,000 

Total  under  charter $106,200 

Total  for  internal  improvements 34,500 

Debt  including  total  issue  Lincoln  and 

Northwestern $140,700 

12th.  The  assessed  valuation  of  said  city  at  date  of 
such  issue  of  $25,0(K)  of  bonds  to  the  Lincoln  and  North- 
western Railroad  Co.  was  $1,236,661,  and  under  the  in- 
ternal improvement  act  it  had  power  to  issue  bonds  to  the 
amount  of  $123,560  for  such  purpose,  and  had  only  issued, 
including  said  bonds,  the  sum  of  $34,500. 

13th.  But  respondents  insist  that  all  indebtedness  of 
said  city  shall  be  computed  (by  terms  and  provisions  of  the 
act  to  provide  for  funding  warrants  and  outstanding  in- 
debtedness of  counties,  page  219,  acts  of  1877)  in  determin- 
ing the  validity  of  said  $25,000  issued  to  the  Lincoln  and 
Northwestern  B.  E..  Co.,  and  that  such  issue  was  in  excess 
of  the  powers  of  said  city,  which  questions  whether  or  not 
all  indebtedness  shall  be  computed  in  determining  the 
amount  the  city  may  issue  for  aid  of  works  of  internal 
improvements,  and  second,  whether  under  the  act  for  re- 
funding outstanding  bonds,  11,  12,  and  13,  chapter  45  of 
Compiled  Statutes,  all  outstanding  bonds  shall  be  computed 
in  determining  the  validity  of  such  refunding  bonds,  and 
then  their  registerable  character  are  the  sole  questions  in- 
volved in  this  controversy.     The  relator,  however,  further 
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shows  that  the  outstanding  obligations  of  said  city  now 
outstanding  with  date  and  purpose  of  issue  are  as  follows, 
to-wit: 

Funding  bonds  1872,  to  fund  outstanding  in- 
debtedness   $  30,000  00 

Funding  bonds  1875,  to  fund  outstanding  in-  • 

debtedness  1 53,000  00 

To  Northwestern  R.  R.  bonds  in  aid  construo- 
tion  said  road,  for  refunding  which  these 

bonds  are  issued 25,000  00 

Water  bonds  1882,1st  series 10,000  00 

Funding  bonds  1882,  to  refund  fire  bonds....     20,000  00 

Water  bpnds  1884,  2d  series 10,000  00 

Water  bonds  1884,  3d  series 90,000  00 

Total $238,000  00 

Wherefore  relator  prays  the  issue  of  a  peremptory  writ 
of  mandamus  directed  to  H.  A.  Babcock,  auditor  of  pub- 
lic accounts,  and  Edward  P.  Roggen,  secretary  of  the  state 
of  Nebraska,  that  they  certify  and  register  said  twenty-five 
bonds  of  the  city  of  Lincoln,  dated  December  20th,  1885, 
of  $1,000  each,  bearing  interest  payable  in  the  city  of  New 
York  semi-annually  at  the  rate  of  five  and  one  half  per 
cent  per  annum,  payable  after  five  years  at  the  option  of 
said  city,  and  due  in  twenty  years  from  this  date.'' 

There  is  also  a  stipulatioii  in  the  record  as  follows :  ''  It 
is  hereby  agreed  by  and  between  the  parties  hereto  that 
the  bonds  issued  to  said  Lincoln  and  Northwestern  Rail- 
road Company,  dated  the  first  day  of  January,  1880,  and 
referred  to  in  the  application  of  the  relator,  were  never  reg- 
istered by  the  auditor  of  public  accounts,  nor  did  said  bonds 
or  any  of  them  ever  have  endorsed  thereon  a  certificate 
signed  by  the  secretary  and  auditor  of  state  showing  that 
said  bonds  were  issued  pursuant  to  law.  This  stipulation 
shall  be  considered  as  a  part  of  the  application  for  a  writ 
of  mandamus  in  this  proceeding,  and  to  said  application  as 
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amended  by  this  stipulation  respoDdents  shall  file  a  general 
demurrer.'^ 

The  case  was  submitted  on  demurrer  to  the  petition. 

The  first  question  presented  is  the  authority  of  the  city 
to  issue  bonds  for  the  purpose  indicated. 

Sec.  2,  ar(.  12  of  the  constitution  provides  that,  ''No 
city,  county,  town,  precinct,  municipality,  or  other  subdi- 
vision of  the  state,  shall  ever  make. dona^ton^  to  any  rail- 
road or  other  work  of  internal  improvement,  unless  a 
proposition  so  to  do  shall  have  been  first  submitted  to  the 
qualified  electors  thereof  at  an  election  by  authority  of  law; 
Provided,  That  such  donations  of  a  county  with  the  do- 
nations of  such  subdivisions  in  the  aggr^ate  shall  not  ex- 
ceed ten  per  cent  of  the  assessed  valuation  of  sucH  county; 
Provided  fwrther,  That  any  city  or  county  may  by  a  two- 
thirds  vote,  increase  such  indebtedness  five  per  cent  in  ad- 
dition to  such  ten  per  cent,  and  no  bonds  or  evidences  of 
indebtedness  so  issued  shall  be  valid  unless  the  same  shall 
have  endorsed  thereon  a  certificate  signed  by  the  secretary 
and  auditor  of  state  showing  that  the  same  is  issued  pursu- 
ant to  law." 

It  will  be  seen  that  donations  td  railroads  or  other  works 
of  internal  improvement  are  limited  to  ten  per  cent  of  the 
assessed  valuation,  unless  by  a  two-thirds  vote  five  per  cent 
additional  is  given. 

The  question  as  to  what  constitutes  internal  improve- 
ments has  been  decided  by  the  court  in  a  number  of  cases 
—  U.  P,  R.  R.  V.  Commissioners  of  Colfax  Cb.,  4  Neb.,  450. 
8,  P.  L,  Co.  V.  Buffalo  Cb.,  7  Id.,  258.  Traver  v.  Mer- 
rick Co.j  14  Id.,  327 — and  need  not  further  be  considered. 
It  is  evident  that  bonds  issued  for  the  construction  of  water- 
works to  be  owned  by  the  city,  or  for  debts  of  the  city,  do 
not  come  within  the  prohibition  of  the  constitution — ^the 
limitation  of  ten  per  cent  Thb  objection,  therefore,  is  un- 
tenable. 

2d.    That  said  bonds  ''were  never  roistered   by  the 
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auditor  of  public  acxx)untS;  not  did  said  bonds  or  any  of 
them  have  endorsed  thereon  a  certificate  signed  by  the  sec- 
retary and  auditor  of  state  showing  that  they  were  issued 
pursuant  to  law/' 

It  was  claimed  on  behalf  of  the  city  on  the  argument 
that  the  refunding  bonds  were  merely  a  continuation  of 
the  original  bonds,  and  that  therefore  it  was  unnecessary 
to  register  or  have  certified  the  original  bonds  which  the 
refunding  bonds  were  intended  to  take  the  place  of.  It  was 
also  contended  by  one  of  the  attorneys  that  appeared  for  an 
intervener  that  the  requirement  in  sec.  2,  art.  12  of  the  con- 
stitution, for  the  certification  of  bonds,  applied  only  to  the 
five  per  cent  issued  on  a  two-thirds  vote  in  addition  to  ten 
per  cent  previously  issued. 

In  answer  to  the  first  of  these  objections  it  is  sufficient 
to  say  that  the  refunding  bonds,  though  issued  to  take  the 
place  of  the  original  bonds  as  representing  the  same  debt, 
yet  must  be  based  upon  bonds  previously  duly  issued  and 
certified.  There  is  a  plain  provision  of  the  constitution 
applicable  to  bonds  issued  as  donations  for  railroads  and 
other  works  of  internal  improvement,  and  neither  the  city 
nor  the  defendants  can  disregard  it  with  impunity.  Who 
is  to  blame  for  the  failure  to  have  such  bonds  properly 
certified  does  not  appear,  but  until  so  certified  it  was  the 
duty  of  the  defendants  to  refuse  to  certify  refunding  bonds 
to  take  their  place. 

The  second  question  is  not  free  from  difficulty  because 
of  the  punctuation  of  the  original  section  in  the  engrossed 
copy  of  the  constitution,  a  period  being  placed  before  each 
of  the  provisos.  While  the  punctuation  might  perhaps 
justify  the  construction  that  only  the  additional  five  per 
oent  in  excess  of  ten  per  cent  was  to  be  certified,  yet  it  is 
evident  that  both  the  ten  per  cent  and  five  per  cent  addi- 
tional were  intended,  the  language  being  that  "no  bonds 
or  evidences  of  indebtedness  so  issued  shall  be  valid  unless,^' 
etc.     That  is,  that  all  bonds  or  evidences  of  indebtedness 
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issued  for  the  purposes  designated  must  be  certified  as  pro- 
vided in  the  constitution.  As  the  bonds  which  it  was 
sought  to  refund  in  this  case  did  not  coutain  the  certificate 
required  by  the  constitution^  it  was  the  dutj  of  the  defend- 
ants to  refuse  to  certify  refunding  bonds  based  thereon. 
The  writ  must  therefore  be  denied. 

Wbtf  denied. 

The  other  judges  concur. 


10    290 
»    125 


The  State  of  Nebraska,  ex  bel.  The  City  of 
Lincoln,  v.  H.  A.  Babcock,  Auditob  of  Pcjblio 
Accounts. 

1.  Munioipal  Corporations:     aid  to  iktbbnal  ncPBovs- 

MBNTB.  A  city  has  authority  under  the  statute  to  donate  to  one 
or  more  railroads  or  other  works  of  internal  improvement  its 
bonds  not  to  exceed  in  the  aggregate  ten  per  cent  of  the  assessed 
valuation;  and  bonds  issued  for  water-works  owned  by  the  city 
or  other  city  purposes  are  not  to  be  computed  in  making  up  the 
aggregate  which  the  city  may  donate. 

2.    :    ;    stATUTOBY  AUTHORITY.    The  authority  for  a 

city  to  issue  bonds  to  aid  in  the  construction  of  railroads  or  other' 
works  of  internal  improvements  is  expressly  conferred  by  sec.  1, 
chapter  45,  Compiled  Statutes. 

8.    :    :    .    The  word '*  aid  "as  used  in  the  statute 


may  include  donations. 


:      :      DUTY  OP  AX7DIT0B  AND  SBCBBTABY  OF  STATE. 

The  provision  in  the  constitution  requiring  the  secretary  and 
auditor  of  state  to  endorse  on  bonds  issued  as  a  donation  to  a 
railroad  or  other  work  of  internal  improvement,  that  such  bonds 
were  "  issued  pursuant  to  law,''  requires  no  legislation  to  cany 
it  into  effect,  but  it  is  the  duty  of  such  officers  in  a  proper  ( 
to  make  such  endorsement. 


:    :     .     The  provision  applies  to  all  bonds 

issued  for  that  purpose,  and  not  alone  to  the  tLye  per  cent  in  ex- 
cess of  the  ten  per  cent  first  issued. 
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fl.    :     :     MANDAMUS.      Sea  31,  chapter  9,  Compiled 

Statutes,  aathorizes  a  city  in  a  proper  case  to  institute  a  proceecU 
ing  to  compel  the  certification  of  bonds  issued  by  such  dtj. 

Obiginal  application  for  mandamus. 

Allen  W.  Field  {James  M.  Wooltoorth  and  X  B.  Webster 
with  him),  for  relator. 

William  Leese,  Attorney  Oeneral  {Mason  Jt  TFAedonwith 
him),  for  respondent. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamns  against  the  sec- 
retary of  state  and  auditor  to  compel  them  to  register  ^'and 
under  their  seal  of  oflBce  certify  upon"  bonds  to  the  amount 
of  $50,000  issued  as  a  donation  to  the  Missouri  Pacific 
Railway,  "  that  they  have  been  regularly  and  legally  is- 
sued," etc.     The  relator  alleges  in  its  petition  that, 

"3d.     Prior  to  the  10th  day  of  October,  1885,  in  due 
conformity  tb  law,  the  relator,  the  city  of  Lincoln,  had  is- 
sued its  bonds  in  aid  of  the  construction  of  works  of  inter- 
nal improvement,  as  follows: 
In  1872,  to  the  Atchison  &  Nebraska  Railroad 

Company $  9,500 

In  1880,  to  the  Lincoln  &  Northwestern  Railroad 

Company $25,000 

Which  were  issued  by  said  city  in  aid  of  works  of 

internal  improvement,  and  amount  to $34,500 

"4th.  On  the  10th  day  of  October,  1885,  the  assessed 
valuation  of  all  taxable  property  in  the  city  of  Lincoln 
amounted  to  the  sum  of  $2,183,030,  as  the  same  was  as^ 
sessed  and  returned  at. the  time  of  the  assessments  in  April 
and  May  of  the  year  1884  for  revenue  purposes. 

"5th.  On  the  7th  day  of  September,  a.d.  1885,  the 
mayor  and  council  of  said  city  of  Lincoln  duly  passed  an 
ordinance  calling  a  special  election  in  said  city  of  Lin-> 
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coin,  to  be  held  on  the  10th  day  of  October,  1885,  for  the 
purpose  of  taking  the  vote  of  the  electors  of  said  city  upon 
a  proposition  to  them  submitted,  to  issue  and  donate  to  the. 
Missouri  Pacific  Railway  Company  the  bonds  of  said  city 
of  Lincoln  to  the  amount  $50,000,  dated  November  Ist, 
1885,  payable  twenty  years  thereafter,  with  interest  from 
the  1st  day  of  January,  1886,  at  the  rate  of  five  per  cent 
per  annum,  payable  semi-annually,  interest  and  principal 
payable  at  the  bank  of  Kountz  Brothers  in  the  city  of  New 
York,  to  aid  said  Missouri  Pacific  Eailroad  Company  in 
the  construction  of  its  road  from  its  main  line  in  Cass 
county  to  said  city  of  Lincoln. 

"6th.  Said  proposition  was  conditioned  that  said  rail- 
way company  should  construct  a  first-class  railroad  of  stand- 
ard guage  into  said  city  of  Lincoln,  connected  with  the 
main  line  of  said  company  already  constructed,  so  that  con- 
tinuous trains  might  be  run  thereon  from  its  main  line  into 
said  city;  that  said  company  should  begin  active  construc- 
tion of  said  road  within  thirty  days  from  the  date  of  elec- 
tion and  declaration  of  the  adoption  of  the  proposition,  and 
complete  said  railroad,  with  a  necessary  depot  for  freight 
and  passengers  at  said  city,  and  other  appurtenances;  and 
run  regular  trains  thereon  from  its  already  constructed  line 
in  this  state  into  said  city  of  Lincoln  by  the  first  day  of 
September,  1886. 

'^  7th.  By  said  proposition  it  was  also  provided  that 
thirty  days  after  the  active  work  of  constructing  said  rail- 
road should  have  begun,  said  bonds  should  be  executed 
and  deposited  in  the  hands  of  a  trustee,  to  be  appointed  by 
the  mayor  of  said  city,  to  hold  in  trust  for  said  company 
aoid  for  said  city,  to  be  delivered  to  said  company  if  it  should 
comply  with  the  conditions  aforesaid,  otherwise  \o  be  re. 
turned  to  said  city  to  be  canceled. 

"  8th.  Said  ordinance  was  duly  approved  and  was  pub- 
lished as  required  by  law  for  four  weeks  continuously  in 
the  Nebraska  State  Joumalj  a  weekly  newspaper  published 
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in  said  city,  commencing  the  10th  day  of  September,  1885; 
and  such  election  was  duly  and  regularly  held  the  10th 
day  of  October,  1885,  and  on  the  12th  day  of  October, 
1885,  the  returns  of  said  election  were  by  the  mayor  and 
council  of  said  city  of  Lincoln  duly  canvassed,  and  the  vote 
of  the  electors  cast  found  and  declared  to  be,  in  favor  of 
said  proposition,  1799  votes;  against  said  proposition,  56 
votes;  and  more  than  two-thirds  of  the  votes  cast  being  in 
favor  of  said  proposition.  The  result  was  thereupon,  by  the 
mayor  and  council  of  said  city,  declared  to  be  that  said  prop- 
osition was  adopted,  and  {he  proposition  and  result  was  en- 
tered upon  the  records  of  said  city  of  Lincoln,  and  notice  of 
its  adoption  was  published  in  said  weekly  newspaper,  the  . 
iN'ebraska  State  Journal,  as  required  by  law,  for  two  weeks 
continuously  prior  to  the  issue  of  said  bonds. 

"  9th.  The  Missouri  Pacific  Railway  Company  on  its 
paii  accepted  the  result  so  declared,  and  entered  upon  the 
active  construction  of  its  railway  on  or  about  the  8th  day 
of  November,  a.d.  1885,  and  within  less  than  thirty  days 
after  said  election,  and  has  completed  and  laid  about  two 
miles  of  its  road  ready  for  the  passage  of  rolling  stock,  en- 
gines, and  cars,  and  has  acquired  by  purchase  a  large  amount 
of  real  estate  in  fee  simple  for  depot  grounds,  for  which  real 
estate  so  purchased  it  has  paid  out  the  sum  of  eighty  thou- 
sand dollars,  and  is  now  engaged  in  acquiring,  partly  by 
purchase  and  partly  by  condemnation,  grounds  for  depots, 
side  tracks,  yard,  and  appurtenant  uses,  tracts  of  grounds 
aggregating  fifty-one  acres  in  and  adjacent  to  said  city,  hav- 
ing to  this  time  fully  complied  with  all  the  terms  and  con- 
ditions of  said  proposition  on  its  part  to  be  performed. 

"  10th.  Pursuant  to  said  proposition  and  the  facts  afore- 
said, thirty  days  after  actual  work  of  construction  of  said 
railroad  had  been  commenced,  by  order  of  the  mayor  and 
council  of  said  city,  the  mayor  and  clerk  of  said  city  pro- 
ceeded to  sign  and  execute  said  bonds,  and  the  mayor  of 
said  city  named  and  designated  the  First  National  Bank, 
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of  Lincoln,  Nebraska,  as  trustee  to  receive  and  hold  the 
same  under  the  terms  of  said  ordinance  and  proposition  so 
adopted  by  the  electors,  and  thereupon,  before  delivering 
said  bonds  to  said  trustee,  the  relator  applied  to  the  re- 
spondents, H.  A.  Babcock,  auditor  of  public  accounts,  and 
Edward  P.  Eoggen,  secretary  of  the  state  of  Nebraska, 
under  the  provisions  of  "An  act  to  provide  for  the  regis- 
tration by  the  auditor  of  public  accounts  of  bonds  issued  by 
villages  and  cities  of  the  second  class,^'  approved  March  6th, 
1886,  for  the  registration  of  said  bonds,  and  requested  that 
they  certify  upon  said  bonds  that*  they  have  been  regularly 
issued  and  registered  in  the  oiSce  of  the  auditor  of  public 
accounts,  and  furnished  to  said  auditor  a  transcri])t  of  all 

*  the  proceedings  had  previous  to  the  issuance  of  said  bonds 
relative  thereto,  duly  certified  under  the  hand  of  R.  C. 
Manley ,  city  clerk  of  said  city,  authenticated  by  the  seal  of 
said  city,  and  offered  to  pay  said  auditor  the  legal  fees 
therefor,  but  the  registration  of  said  bonds  was  by  tlie 
respondents  refused. 

"  1 1th.  Relator  further  shows  that,  so  far  as  it  is  ad- 
vised, the  reason  wherefor  said  respondents  refuse  to  regis- 
ter said  bonds,  as  they  claim,  that  the  said  issue  is  excessive 
in  amount  and  is  in  excess  of  the  power  of  said  city  to  issue 
bonds,  because,  as  respondents  claim,  the  city  of  Lincoln 
has  no  power  to  issue  bonds  for  aid  of  works  of  internal 
improvement  exceeding,  together  with  outstanding  bonds 
for  whatsoever  purposes  issued,  the  amount  of  ten  per 
centum  of  the  assessed  valuation  of  said  city,  and  that  the 
outstanding  obligations  of  said  city,  together  with  the  pro- 
posed 60,000  (thousand)  dollars  of  bonds,  exceed  the  sum 
of  $218,303. 

"18th.  But  relator  shows  all  its  outstanding  bond  obli- 
gations of  every  character  unpaid  the  10th  day  of  October, 
1885,  or  November  1st,  1886,  together  with  the  year  and  the 
purpose  of  their  issue,  were  and  are  as  follows: 
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For  aid  of  works  of  internal  improve- 
ment above  stated $  84,500 

For  protection  from  fire  (fire  apparatus, 

etc.),  charter  of  1871  in  1872 |  20,000 

To  fund  floating  debt  deficit  of  general 

revenue  charter  of  1871  in  1872    30,000 

To  fund  floating  debt  deficit  of  general 

revenue  charter  of  1871  in  1875    63,000 

For  construction  of  water-works  and 
water  supply  charter  of  1883  in 
1882  and  1884,  the  water-works 

being  property  of  said  city 110,000 

$218,000 

Total  indebtedness $247,500 

''And  relator  contends  that  such  indebtedness  of  $213,000 
is  not  chai'geal)le  under  the  law  and  statute  in  such  case 
provided  against  the  power  of  said  city  to  issue  bonds  in 
aid  of  works  of  internal  improvement,  which  question,  so 
*far  as  relator  is  advised,  is  the  sole  question  involved  in 
this  controversy. 

"  Wherefore  the  relator  prays  the  court  the  issue  of  a  per- 
emptory writ  of  mandamus,  directed  to  H.  A.  Babcock, 
auditor  of  public  accounts,  and  Edward  P.  Roggen,  secre- 
tary of  state  of  the  state  of  Nebraska,  commanding  them 
that  they  forthwith  roister  and,  under  the  seal  of  their 
office,  certify  upon  said  bonds  that  they  have  been  regularly 
and  legally  issued,  and  that  they  have  been  registered  in 
the  office  of  the  auditor  of  public  accounts,  in  accordance 
with  the  provisions  of  law." 

The  defendants  filed  an  answer  to  the  petition,  and  there 
is  also  a  stipulation  in  the  record  as  to  certain  facts. 

As  we  understand  the  position  of  the  defendants,  they 
are  ready  and  willing  to  certify  the  bonds  in  question  if  it 
is  clear  that  it  is  their  duty  so  to  do;  but  they  are  in  doubt, 
because  of  the  various  and  apparently  conflicting  provisions 
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of  statute  relating  to  the  subject,  as  to  their  duty  in  the 
premises,  and  ask  the  direction  of  the  court. 

The  first  question  presented  is  the  amount  of  bonds  or 
other  evidences  of  indebtedness  which  a  city  may  issue  as 
the  aggregate  of  donations  to  a  railroad  or  railroads,  or 
other  works  of  internal  improvement. 

Sec.  2,  art.  12  of  the  constitution  was  copied  in  the 
opinion  in  State  r.  Babcock^  heretofore  filed,  and  need  not  be 
set  out  at  length  here.  It  will  be  ob6ei*vcd  that  the  restric- 
tion is  upon  donations — that  is,  that  a  city  or  county  can- 
not^ in  the  first  instance,  make  a  donation  or  donations  for 
the  purpose  indicated  which,  in  the  aggregate,  shall  exceed 
ten  per  cent  of  the  assessed  valuation,  with  the  further  lim- 
itation that  the  legislature  might  authorize  a  municipality^ 
by  a  two-thirds  vote,  to  increase  its  donations  five  per 
cent.  Bonds  issued  by  a  city  for  water-works  which  are 
owned  by  such  city  are  in  no  sense  donations,  and  are  not 
to  be  included  in  the  aggregate  of  evidences  of  indebted- 
ness donated  or  to  be  donated  to  railroads  or  other  works 
of  internal  improvements,  and  the  same  rule  applies  to' 
other  bonds  issued  for  city  purposes. 

Some  objection  is  made  as  to  the  right  of  a  city  to  issue 
its  bonds  or  other  evidences  of  indebtedness  because  of  the 
limitation  upon  a  county  that  its  donations^' with  the  don- 
ations of  such  subdivisions  in  the  aggr^te  shall  not  ex- 
ceed ten  per  cent  of  the  assessed  valuation  of  such  county/^ 

The  question  as  to  the  effect  of  this  limitation  upon 
county  donations  is  not  before  the  court,  and  will  not  be 
considered ;  but  it  is  clear  that;  it  does  not  apply  to  a  city, 
it  being  expressly  excepted  under  the  second  proviso;  that 
is,  a  city,  in  a  proper  case,  may  issue  its  bonds  to  the  amount 
of  t^en  per  cent  to  aid  in  the  construction  of  works  of  in- 
ternal improvement;  nof  does  the  limitation  apply  to  a 
precinct.  State  v.  Lancaster  County ,  6  Neb.,  214.  Jones 
V.  Hurlburty  13  Id.,  131.  As  the  bonds  heretofore  issued, 
with  those  now  sought  to  be  certified,  will  not  amount  to 
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ten  per  cent,  they  do  not  prevent  the  city  from  making  the 
donation  in  question. 

2d.  That  Lincoln,  being  a  city  of  the  second  class  and 
having  more  than  five  thousand  inhabitants,  it  has  no  au- 
thority, under  the  act  creating  it,  to  issue  these  or  any  other 
bonds  of  like  character.  Without  making  a  critical  exami- 
nation of  the  act  referred  to,  we  find  the  authority  expressly 
conferred  by  section  one,  chap.  45,  Comp.  St.,  which  is  as 
follows:  "That  any  county  or  city  in  the  state  of  Nebraska 
is  hereby  authorized  to  issue  bonds  to  aid  in  the  construc- 
tion of  any  railroad  or  other  work  of  internal  improvement 
to  an  amount  to  be  determined  by  the  county  commission- 
ers of  such  county,  or  the  city  council  of  such  city,  not  ex- 
ceeding ten  per  centum  of  the  assessed  Valuation  of  all  tax- 
able property  in  said  county  or  city;  Provided^  The  county 
commissioners,  or  city  council,  shall  first  submit  the  ques- 
tion of  the  issuing  of  such  bonds  to  a  vote  of  the  legal 
voters  of  said  county  or  city,  in  the  manner  provided  by 
chapter  nine  of  the  Revised  Statutes  of  the  state  of  Ne- 
braska, for  submitting  to  the  people  of  a  county  the  ques- 
tion of  borrowing  money."  This  act  was  passed  in  1869. 
It  was  not  passed  as  a  special  act  applicable  alone  to  the 
counties  or  cities  then  in  existence,  but  is  general  in  its  ap- 
plication, and  confers  authority  upon  any  city  or  county 
to  submit  to  the  electors  of  the  county  or  city  the  question 
of  issuing  bonds  in  a  specified  amount  to  aid  in  the  construc- 
tion of  any  railroad  or  other  work  of  internal  improvement. 
If,  therefore,  as  contended,  the  charter  of  the  city  of  Lincoln 
does  not  confer  authority  to  donate  the  bonds  of  the  city 
still  such  authority  is  granted  by  the  general  law,  and  the 
maxim  expressio  uniiLS  eat  exdimo  aUerifis  does  not  apply. 

Objection  is  made  that  the  power  to  vote  bonds  is  to  aid 
in  the  construction  of  railroads  or  other  works  of  internal 
improvement.  This  question  was  very  fully  considered  in 
U.  P.  R.  R.  V.  Oommissicmers  of  Colfax  Co.,  4  Neb.,  450. 
The  evident  object  of  the  statute  was  to  enable  a  county 
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or  citj  to  avail  itself  of  some  proffered  benefit  of  the  char- 
acter named  in  the  statute  hy  aiding  or  assisting  the  enter- 
prise, l^rom  the  nature  of  the  case  no  narrow  technical 
construction  can  or  should  be  placed  upon  the  word. 

In  U.  P.  JB.  JB.  V.  CommhsionerBj  supra^  it  was  contended 
with  great  force  that  it  was  to  be  restricted  to  donations 
alone;  but  this  court  refused  to  give  it  such  a  narrow  con- 
struction^ but  held  that  the  statute  applied  where  the  funds 
were  to  be  expended  in  a  work  of  internal  improvement 
constructed  by  the  county.  It  may  include  donations  and 
also  works  of  internal  improvement  constructed  by  the 
municipality  in  part  from  bonds  voted  to  aid  the  enterprise. 
This  was  the  evident  intention  of  the  l^islature,and  the  stat- 
ute should  be  so  construed  as  to  carry  such  intent  into  effect. 

Objections  are  made  to  the  form  of  submission  of  the 
question,  and  also  to  the  designation  of  a  bank  as  trustee, 
but  as  no  particular  defect  or  want  of  authority  is  pointed 
out,  they  need  not  be  considered. 

3d.  One  of  the  objections  urged  with  great  force  in 
the  argument  of  the  case  was,  that  the  provision  of  section 
2,  art.  12  of  the  constitution,  which  declares  that  "no 
bonds  or  other  evidences  of  indebtedness  so  issued  shall  be 
valid  unless  the  same  shall  have  endorsed  thereon  a  certifi- 
cate signed  by  the  secretary  and  auditor  of  state,  showing 
that  the.  same  is  issued  pursuant  to  law,^'  was  not  self- 
operating,  but  required  legislation  to  carry  it  into  effect, 
and  it  was  claimed  that  there  being  no  such  legislation  the 
provision  remained  in  abeyance. 

No  question  arises  at  this  time  as  to  the  purpose  and  ef- 
fect of  this  provision,  but  merely  as  to  the  necessity  for 
such  certificate.  Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  quotes  the  following  with  approval: 
"This,  then,  is  the  ofiiceof  a  written  constitution;  to  dele- 
gate to  various  public  functionaries  such  of  the  powers  of 
government  as  the  people  do  not  intend  to  exercise  for 
themselves;  to  classify  these  powers  according  to  their  na- 
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ture,  and  to  oommit  them  to  separate  agents;  to  provide  for 
the  choice  of  these  agents  of  the  people;  to  asoertain^  limits 
and  define  the  extent  of  the  authority  thus  del^ated;  and 
to  reserve  to  the  people  their  sovereignty  over  all  things 
not  expressly  committed  to  their  representatives." — E,  P, 
HjLirbuty  in  Human  Rights  and  Their  Political  Guarantees. 

Webster,  in  his  speech  on  the  Independence  of  the  Ju- 
diciary, vol.  3,  page  26,  says :  ^^It  cannot  be  denied  that  one 
great  object  of  written  constitutions  is  to  keep  the  depart- 
ments of  government  as  distinct  as  possible;  and  for  this 
purpose  to  impose  restraints  designed  to  have  that  effect" 

It  is  conceded  in  this  case  that  if  the  constitution  directed 
the  officers  named  to  certify  the  obligations  in  question  that 
no  legislation  would  be  required  to  make  it  their  duty  to 
certify  the  same.  But  we  find  similar  language  used  in 
other  provisions  has  been  construed  as  having  taken  effect 
without  I^islation.  Thus  section  24  of  the  bill  of  rights 
provides  that  ''the  right  to  be  heard  in  all  civil  cases  in 
the  court  of  last  resort,  by  appeal,  error,  or  otherwise,  shall 
not  be  denied,"  yet  the  effect  has  been  to  repeal  so  much  of 
that  portion  of  section  583  of  the  code  as  relates  to  the  al- 
lowance of  a  petition  in  error.  So  the  addition  of  the 
words  "or  damaged"  to  section  13  of  the  bill  of  rights  of 
the  constitution  of  1867,  which  as  amended  forms  section 
21  of  the  bill  of  rights  of  our  present  constitution,  and  the 
same  in  regard  to  many  other  provisions  which  on  an  ex- 
amination of  the  constitution  will  readily  be  perceived. 
This  rule  seems  to  be  fairly  deducible  from  the  authorities: 
that  if  the  constitutional  provision  either  directly  or  by 
implication  imposes  a  duty  upon  an  officer  or  officers  no 
l^islation  is  necessary  to  require  the  performance  of  such 
duty.  This  principle  has  been  recognized  to  its  full  ex- 
tent in  this  state,  where  for  a  long  time  after  our  present 
constitution  took  effect  officers,  where  there  were  no  stat- 
utory provisions  upon  the  subject,  performed  their  duties 
directly  under  the  authority  of  the  constitution,  and  in  no 
case  in  this  court  has  such  action  been  questioned. 


240      SUPREME  COURT  OF  NEBRASKA, 

state  Y.  Babcock. 

We  are  referred  to  Reineman  v.  C,  C,  &  B.  H.  IL  R, 
€h,y  7  Neb.,  310,  but  in  that  case  it  was  decided  that  the 
coDStitution  merely  limits  the  power  of  the  legislature  to 
fifteen  per  cent  It  is  not  a  grant  of  power  to  vote  bonds 
to  the  extent  of  fifteen  j^r  cent  Had  it  been,  a  different 
question  would  have  been  presented,  as  we  have  no  statute 
authorizing  the  issuing  of  this  class  of  bonds  in  excess  of 
ten  per  cent. 

In  the  case  at  bar  there  is  a  plain  requirement  that  all 
^'  bonds  or  evidences  of  indebtedness  so  issued  *  *  shall 
have  endorsed  thereon  a  certificate  signed  by  the  secretary 
and  auditor  of  state,  showing  that  the  same  is  issued  pur- 
suant to  law,"  and  the  result  of  the  want  of  certification  is 
declared  in  the  same  connection.  The  certifying  of  this 
class  of  bonds  has  been  continued  without  objection  under 
this  provision  of  the  constitution  from  the  time  it  took 
effect  till  now,  and  has  been  recognized  by  this  court  as 
valid  and  necessary  in  at  least  one  case.  State  v.  Alexan- 
der, 14  Neb.,  280.  There  is  no  doubt  that  hundreds  of 
thousands,  if  not  millions  of  dollars  of  this  class  of  bonds 
have  been  thus  certified,  the  value  of  which  would  be  now 
affected  by  an  adverse  ruling. 

4th.  But  it  is  sought  to  limit  the  bonds  to  be  certified  to 
the  additional  five  per  cent  in  excess  of  the  ten  per  cent. 
It  may  be  conceded  that  the  punctuation  as  it  appears 
in  the  original  article  on  file  in  the  secretary's  ofiice  would 
admit  of  this  interpretation.  But  a  careful  examination 
of  the  entire  section  convinces  us  that  such  restriction  was 
not  intended.  The  words,  "  no  bonds  or  evidences  of  in- 
debtedness 80  ismedj''  evidently  include  all  bonds  or  evi- 
dences of  indebtedness  issued  by  the  municipality  for  the 
purpose  named.  The  sense  would  not  be  materially  dif- 
ferent if  the  provision  was  that  all  bonds  or  evidences  of 
indebtedness  issued  for  railroads  or  other  works  of  internal 
improvements  should  be  certified  in  the  manner  provided. 

Some  objection  is  made  to  the  city  as  relator,  but  section 
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Sly  chapter  9  of  the  Comp.  Stat.^  seems  to  authorize  the 
pi^ooeeding. 

Upon  the  whole  case  it  is  apparent  that  the  plaintiff  ia 
entitled  to  the  writ,  and  it  will  be  issued  as  prayed 

Wbtt  awabded. 
The  other  judges  concur. 


■^1 


Stephen  Titrneb,  plaintipp  in  ebrob,  v.  The  Sioux 
City  and  Pacipic  RAiiiROAD,  dependant  in  ebbob. 

1.  Exemption.    Sixty  days  wages  of  a  laborer,  mechanic,  or  clerk 

who  is  the  head  of  a  family  are  exempt  from  execution,  attach- 
ment, or  garnishment,  and  it  is  the  duty  of  the  employer  sum. 
moned  as  garnishee,  when  knowing  the  facts,  to  state  them  in 
his  answer. 

2.    :    GABNI8HMBNT.    Where  there  was  no  charge  of  bad  faith 

on  the  part  of  the  employer  in  failing  to  state  in  the  answer  in 
garnishment  that  the  wages  were  exempt,  and  in  pursuance  of 
the  order  of  the  court  paid  the  money  into  court  where  the 
debtor  claimed  it  as  exempt,  and  filed  a  motion  supported  by 
affidavits  for  its  delivery  to  him,  which  motion  was  overruled, 
the  debtor  will,  so  far  as  the  ga^ishee  is  concerned;  be  con- 
cluded by  the  garnishment  proceedings  and  cannot  afterwards 
bring  an  action  against  the  garnishee  to  recover  the  debt. 

Ebbob  to  the  district  court  for  Washington  county. 
Tried  below  before  Wakeley,  J. 

John  LoCkropj  for  plaintiff  in  error,  cited:  Drake  on 
Attachment,  5th  Ed.,  §  711.  AlbrecM  v.  TreUachke,  17 
Neb.,  205. 

L.  W.  0%bom  and  Joyy  Wright  &  Hudson^  for  defend- 
ant in  error,  cited:  Peters  v,  DannelUy  5  Neb.,  466.   Max- 
well's PI.  and  Pr.,  Ed.  1880,  p.  76.     Conley  v.  ChikoUy 
25  Ohio  State,  320.     Moore  v.  B.  R,  48  Iowa,  385. 
16 
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Maxwell,  Ch.  J. 

This  is  an  action  brought  bj  the  plaintiff  against  the 
defendant  to  recover  for  .wages  claimed  to  be  due  for  ser- 
vices rendered  by  the  plaintiff  to  the  defendant  in  1888. 

The  defendant  filed  an  answer  in-  which  it  admits  that 
on  the  12th  day  of  November,  1883,  it  was  indebted  to 
the  plaintiff  in  the  sum  of  twenty  dollars,  but  that  on  said 
day  it  was  garnished  in  an  action  then  pending  in  the 
county  court  of  Washington  county,  wherein  Downing  & 
Co.  were  plaintiffs,  and  the  plaintiff  Herein  defendant. 
The  third  count  .of  the  answer,  which  contains  the  facts 
relied  upon  as  a  defense  in  this  case,  is  as  follows: 

"3d.  That  on  said  12th  day  of  November  the  firm  of 
Downing  &  Co.  commenced  action  in  the  county  court  of 
Washington  county,  Nebraska,  in  which  said  Downing  & 
Co.  were  plaintifis  and  Stephen  Turner  aforesaid  was  de- 
fendant 

"That  an  order  of  attachment  was  issued  in  said  cause 
after  the  filing  of  an  affidavit  in  attachment  therein,  which 
said  affidavit  allied  that  there  was  due  from  the  defendant 
to  the  said  Downijig  &  Co.  the  sum  of  nineteen  dollars  for 
merchandise  sold  and  delivered  by  the  said  Downing  & 
Co.  to  the  said  Stephen  Turner,  and  that  said  goods  were 
obtained  by  said  Turner  from  said  Downing  &  Co.  fraud- 
ulently, and  that  said  Turner  fraudulently  contracted  said 
debt. 

"  That  on  said  day,  and  in  said  action,  said  Downing  & 
Co.  filed  an  affidavit  in  garnishment  wherein  it  was  stated 
that  said  plaintiff  had  good  reason  to  believe  that  the  Sioux 
City  &  Pacific  Railroad  Co.,  the  defendant  herein,  being  a 
resident  of  Washington  county,  Nebraska,  had  property 
of  the  said  defendant  Stephen  Turner,  consisting  of  moneys 
and  credits  in  its  possession,  and  also  that  said  Sioux  City 
&  Pacific  Railroad  Co.  was  indebted  to  the  said  Stephen 
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Turner,  defendant  in  said  action^  in  an  amount  unknown 
to  said  Downing  &  Co. 

"That  on  said  12th  day  of  November,  1883,  a  bill  of 
particulars  having  also  been  filed  in  said  action,  said  countj 
court  having  jurisdiction  of  said  action,  a  summons  was 
issued  by  said  court  in  said  action  against  the  said  Stephen 
Turner;  also  an  order  of  attachment  against  his  property, 
and  a  summons  or  notice  in  garnishment  against  the  Sioux 
City  &  Pacific  Ilailroad  Co.,  all  in  manner  and  form  as 
provided  by  law,  and  returnable  and  answerable  at  10 
o'clock  A.M.  on  the  16th  day  of  November,  1883,  that 
said  summons  or  noticein  garnishment  was  duly  and  legally 
served  upon  this  defendant  on  the  12th  day  of  November^ 
1883,  in  Washington  county,  Nebraska,  which  said  sum- 
mons commanded  this  said  defendant  to  appear  in  said  court 
at  10  o'clock  A.M.  on  said  16th  day  of  November,  1888,  and 
true  answers  make  to  all  such  questions  as  might  be  pro- 
pounded to  it,  touching  the  propeily,  moneys,  rights,  and 
credits  in  its  possession,  or  under  its  control,  belonging  to 
the  said  defendant  Turner,  and  also  to  answer  all  such 
questions  as  should  be  propounded  to  it  touching  its  in- 
debtedness of  every  kind  and  nature  to  the  said  defendant 
Turner,  and  not  to  omit  to  appear  and  make  such  answers 
and  disclosures  under  the  penalty  of  the  law.  And  this 
defendant  further  shows,  that  on  the  said  12th  day  of  No- 
vember, 1888,  the  summons  hereinbefore  named,  issued  in 
said  cause,  was  duly  and  legally  served  upon  said  defend- 
ant Turner,  personally,  in  Washington  county,  Nebraska. 

''And  defendant  further  shows  that  at  the  time  named 
in  said  summons,  at  which  the  same  was  returnable  and 
answerable,  said  defendant  Stephen  Turner  appeared  in 
said  court  and  in  said  action  by  himself  and  his  attorney^ 
and  filed  his  motion  supported  by  afiidavits  to  discharge 
said  attachment  for  the  reason  that  the  grounds  for  attach- 
ment stated  in  said  affidavit  of  the  plaintiffs  Downing  & 
Co.  were  not  true.     That  said  motion  was  fully  heard  in 
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8aid  court,  said  court  having  jurisdiction  of  the  parties  to 
and  the  subject  matter  of  said  action,  and  being  fully  ad- 
vised, on  consideration  said  court  overruled  said  motion. 

^^That  thereupon,  in  obedience  to  said  summons  and 
garnishment,  this  defendant  was  required  to  answer  touch- 
ing the  property  in  its  possession  belonging  to  the  said  de- 
fendant Turner,  and  also  touching  its  indebtedness  to  the 
said  defendant. 

''That  at  said  time  this  defendant  did  make  answer 
under  oath,  admitting  its  indebtedness  to  said  Turner  at 
said  date  in  the  sum  of  f  20.10.  That  thereupon,  on  con- 
sideration of  said  court,  this  defendant  was  ordered,  ad- 
judged, commanded,  and  required  to  pay  into  court  as  gar- 
nishee the  said  sum  of  f  20.10,  being  the  amount  of  its 
indebtedness  to  the  said  defendant  Turner,  there  to  remain 
and  await  the  further  order  of  said  court. 

''  And  this  defendant  further  states,  that  in  conformity 
with  and  in  obedience  to  said  order  and  judgment,  this 
defendant  did,  then  and  there,  pay  into  court  said  sum  of 
$20.10. 

''  And  this  defendant  further  shows  that  at  the  com- 
mencement of  said  action,  said  Downing  &  Co.,  plaintiffs, 
filed  their  undertaking  or  bond  in  attachment  to  said 
Stephen  Turner,  which  undertaking  was  by  said  court  on 
said  12th  day  of  November,  1883,  duly  filed  and  ap- 
proved. 

''And  this  defendant  further  shows  that  on  said  16th  day 
of  November,  1888,  said  defendant  Stephen  Turner,  after 
the  said  sum  of  $20.10  had  been  paid  into  court,  and  while 
the  same  was  in  the  possession  and  custody  of  said  court, 
by  himself  and  attorney  appeared  therein  and  filed  his 
motion  to  require  said  court  to  pay  over  to  said  defendant 
Turner  the  said  sum  of  $20.10,  for  the  reason  that  the 
same  was  for  less  than  sixty  days'  wages  due  to  him,  said 
defendant,  as  a  resident  of  Washington  county,  Nebraska, 
and  the  head  of  a  family,  which  said  motion  was  supported 
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by  affidavits;  that  said  motion  was  duly  heard  on  said  day, 
and  said  court  having  jurisdiction  of  the  parties  and  the 
subject  matter,  and  being  fully  advised  did  overrule  the 
same.  That  all  questions  pertaining  to  the  right  of  said 
defendant  Turner  to  said  money  were  fully  presented  and 
duly  considered  by  said  court. 

''  That  on  said  day  said  plaintiffs  Downing  &  Co.,  upon 
consideration  of  said  court,  obtained  a  judgment  against 
said  Stephen  Turner  in  the  sum  of  nineteen  dollars,  which, 
with  the  cost  of  said  action,  exceeds  the  sum  of  $20.10. 

'*  And  this  defendant  further  shows  that  no  action  or  pro- 
ceeding has  been  taken  or  had  to  reverse  or  modify  the 
judgment,  orders,  or  rulings  of  said  court  in  said  action, 
but  that  the  same  still  remains  in  full  force. 

^'  And  this  defendant  further  states  that  at  said  date  it 
was  not  indebted  to  said  Stephen  Turner  in  any  other  or 
greater  sum  than  the  said  $20.10,  and  that  by  the  payment 
of  the  same  into  court  said  debt  was  satisfied,  and  this 
defendant  absolved  from  all  liability  to  the  said  defendant, 
and  that  it  has  not  been  indebted  to  .the  said  defendant 
since  said  date  in  any  sum  whatever.  Wherefore  this 
defendant  prays  that  it  may  be  dismissed  and  go  hence 
without  day  and  recover  of  the  plaintiff  its  cost  herein  ex- 
pended." 

The  plaintiff  filed  a  reply  to  the  second  paragraph  of 
the  answer,  allying  that  at  the  time  the  services  were  ren- 
dered and  at  the  time  of  garnishee  proceedings  plaintiff 
was  married  and  had  a  family  residing  in  Washington 
county,  Nebraska.  That  the  amount  due  was  for  less 
than  sixty  days'  labor;  that  defendant's  agent  knew  the 
facts  before  paying  the  money  into  court,  and  that  plaintiff 
requested  the  agent  to  set  up  plaintiff's  exemptions. 

2d.  That  the  judgment  named  in  favor  of  Downing  & 
Co.  was  for  merchandise,  and  not  for  clerk's,  laborer's,  or 
mechanic's  wages,  or  for  money  collected  by  an  attorney, 
etc. 
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3d.  Third  paragraph  of  the  reply  denies  that  the  ex- 
emption of  said  money  was  passed  upon  in  the  county  cciirt 
— denies  that  the  judgment  and  order  overruling  plaintiff's 
motion  and  requiring  the  defendant  to  answer  al>soIved  the 
defepdant  from  liability  to  the  plaintiff,  and  denies  that 
the  court  had  jurisdiction  of  the  wages. 

The  plaintiff  filed  a  separate  demurrer  to  each  count 
of  the  reply.  The  demurrers  were  sustained  and  judgment 
rendered  for  the  defendant. 

In  Wright  v.  The  C,B.&  Q.  R.  R.  Co.,  ante  p.  176,  it 
was  held  that  sixty  days'  wages  of  a  laborer,  mec^hanio,  or 
clerk  who  was  the  head  of  a  family  were  absolutely  exempt 
from  execution,  attachment,  or  garnishment,  whether  the 
employe  and  his  family  were  residents  of  the  state  or  not. 
It  is  not  the  pohVy  of  this  provision  of  the  statute  to  limit 
its  benefits  to  residents  of  the  state,  nor  to  offer  a  premium 
to  residents  of  other  states  to  evade  their  own  exemption 
laws,  where  the  debts  were  contracted  and  are  payable,  by 
coming  into  this  state,  and  seizing  property  of  the  debtor 
upon  the  ground  jthat  he  is  a  non-resident  of  this  state. 
Such  a  palpable  evasion  of  the  exemption  law  will  not  l)e 
tolerated.  There  is  great  force  in  the  argument  that  the 
exemption  existing  where  a  debt  is  contracted  is  a  vested 
right  in  rem,  which  follows  the  debt  into  any  jurisdiction 
in  which  an  action  may  be  brought.  That  is,  that  the  law 
in  force  when  and  where  a  debt  was  contracted  should  gov- 
ern as  to  the  rights  of  the  creditor  and  debtor  in  that  ciise.  * 
De  Witt  V,  Sewing  Machine  Co.,^\  7  Neb.,  533.  Dorrim/ton 
V.  Meyers,  11  Id.,  388,  Bills  v.  Mason,  42  Iowa.  329. 
Warner  v.  Cammack,  37  Id.,  642.  But  that  question  is  n<»t 
before  the  a)urt,  as  it  is  alleged  that  the  plaintiff  is  a  resi- 
dent of  this  state,  although  it  was  stated  in  the  argument 
that  the  debt  was  contracted  in  Iowa  while  the  plaintiff  was 
a  resident  thereof. 

Where  the  employe  is  the  hciid  of  a  family,  and  not  more 
than  sixty  days'  wages  are  due  him  for  hU  services,  it  is 
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the  duty  of  the  garnishee  to  set  up  these  facts  in  his  an- 
swer in  garnishment  And  no  doubt  where  the  garnishee 
is  aware  of  these  facts  and  fails  to  set  them  up  in  his  an- 
swer— facts  which  show  that  the  money  held  by  him  is 
not  subject  to  garnishment,  and  the  proceedings  are  ex 
parley  the  payment  of  the  money  into  court  in  pursuance 
of  an  order  thereof  will  not  constitute  a  defense  in  an 
action  by  the  employe  to  recover  the  same,  because  it  is 
the  duty  of  the  garnishee  to  state  all  the  facts  known  to 
him  that  would  affect  the  right  of  the  creditor  to  recover. 
The  garnishee^  however,  may  not  be  aware  at  the  time  the 
answer  is  filed  that  the  debtor  is  the  head  of  a  family,  and 
therefore  would  not  be  answerable  for  a  failure  to  allege 
that  fact. 

It  will  be  observed  that  the  plaintiff  in  his  reply  alleees 
that  he  was  married  and  had  a  family  residing  in  Wash- 
ington county  at  the  time  the  services  were  rendered  and 
the  proceedings  in  garnishment  had,  and  that  the  amount 
due  was  for  less  than  sixty  days'  labor.  It  is  also  alleged 
that  defendant's  agent  knew  these  facts  before  paying  the 
moiixey  into  court^  and  that  the  plaintiff  requested  such 
agent  to  set  up  plaintiff's  exemptions.  There  is  also  a 
denial  that  the  exemption  of  said  money  was  passed  upon 
by  said  county  court.  There  is  no  denial,  however,  that 
while  the  money  was  in  the  custody  of  the  court  the  plain- 
tiff and  his  attorney  appeared  therein  ^'and  filed  a  motion 
to  require  the  court  to  pay  over  to  the  defendant  (the 
plaintiff  herein)  the  said  sum  of  $20.10,  for  the  reason  that 
the  same  was  for  less  than  sixty  days'  wages  due  to  him, 
said  defendant,  as  a  resident  of  Washington  county,  Ne- 
braska, and  the  head  of  a  family,  which  said  motion  was 
sustained  by  affidavits;  that  said  motion  was  duly  heard 
on  said  day,  and  said  court,  having  jurisdiction  of  the  par- 
ties and  the  subject-matter,  and  being  fully  advised,  did 
overrule  the  same;  that  all  questions  pertaining  to  the  right 
of  said  defendant  Turner  to  said  money  were  fully  pre* 
sented  and  duly  considered  by  said  court." 
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These  facts  are  not  denied  nor  is  it  alleged  that  the  de- 
fendant had  knowledge  that  the  plaintiff  herein  was  the 
head  of  a  family  when  the  answer  in  garnishment  was 
made.  The  plaintiff  herein  thereupon  set  up  the  facts  and 
claimed  the  money  as  exempt  The  ruling  of  the  court, 
however,  was  adverse  to  him.  Upon  what  particular 
ground  this  ruling  was  placed  we  are  not  advised.  It  may 
have  been  that  the  court  found  that  the  plaintiff  was  not 
the  head  of  a  family.  If  so,  its  judgment  may  have  been 
erroneous,  but  not  void.  That  question  was  one  of  fact 
and  open  to  inquiry,  and  the  decision  of  a  court  thereon 
having  jurisdiction  of  the  subject-matter  and  the  parties 
will  be  conclusive  on  the  questions  presented  unless  an 
appeal  was  taken. 

There  is  no  allegation  or  claim  that  the  defendant  acted 
in  bad  faith  or  failed  to  set  up  all  the  fiicts  in  its  posses- 
sion whte  making  its  answer  in  the  garnishment  proceed- 
ings, and  having  paid  the  amount  owing  the  plaintiff 
herein  into  court;,  to  which  he  immediately  made  claim  on 
the  ground  that  the  money  was  exempt,  he  is  as  against 
the  defendant  concluded  by  the  ruling  of  the  court  on  such 
motion,  and  cannot  afterwards  maintain  an  action  for  the 
same  debt  against  the  garnishee. 

The  demurrers  to  the  several  counts  of  the  reply  there- 
fore were  properly  sustained,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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The  State  op  Nebraska,  ex  eel.  S.  E.  Hootetter, 
V.  J.  G.  Holden  et  al. 

1.  Cities  of  Second  Class  and  Villages.  When  a  village 
contains  more  than  one  thousand  and  leas  than  twenty -five 
thousand  inhabitants,  it  is  the  duty  of  the  board  of  trustees  to 
divide  it  into  not  less  than  two  wards,  and  call  an  election  at 
the  proper  time,  for  the  purpose  of  electing  such  officers  as  the 
statute  requires  to  be  elected  in  a  city  of  the  second  class. 

9.    .    A  general  law  creating  cities  of  the  second  class  need 

«not  be  accepted  by  the  municipalities  named  to  make  it  opera- 
tive upon  them. 

3.    .     Procedure  where  a  city  of  the  second  class  containing 

more  than  1,600  inhabitants  desires  to  adopt  village  government. 

Original  application  for  mandamus. 
8.  E.  HoateUeTj  pro  se. 
E,  F.  Whitej  for  respondent. 
Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendants,  who  constitute  the  board  of  trustees  of  Central 
City,  to  divide  that  place  into  wards,  and  give  notice  that 
at  the  next  annual  election  therein  the  officers  of  a  city  of 
the  second  class  will  be  elected  for  said  municipality. 

The  relator  allies  in  his  petition  that  he  is  a  resident 
and  tax  payer  of  Central  City;  that  at  the  time  the  census 
was  taken,  in  June,  1886,  the  returns  show  that  said  vil- 
lage contained  1,285  inhabitants;  that  by  virtue  of  the 
number  of  inhabitants  said  village,  under  the  statute,  had 
become  a  city  of  the  second  class,  and  should  be  organized 
and  governed  by  the  provisions  of  law  regulating  such 
cities;  that  on  the  20th  of  February,  1886,  the  relator  and 
other  citizens  and  tax  payers  of  said  village  requested  th^ 
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defendants  to  divide  said  village  into  wards,  and  give  notioe 
that  at  the  next  annual  election  city  officers  would  be  chosen 
for  said  village^  but  said  defendants  refused  to  act  in  the 
premises^  etc.  The  object  of  the  action  .is  to  obtain  a  con- 
struction of  so  much  of  chapter  14  of  the  Compiled  Stat- 
utes as  relates  to  the  organization  of  cities  of  the  second 
class  containing  more  than  one  thousand  and  less  than 
twenty-five  thousand  inhabitants. 

Sea  1  is  as  follows:  ''All  cities^  towns,  and  villages 
containing  more  than  one  thousand  and  less  than  twenty- 
five  thousand  inhabitants  shall  be  cities  of  the  second  class, 
and  be  governed  by  the  provisions  of  this  chapter,  unleaa 
they  shall  adopt  a  viUage  government  as  hereinafter  pro^ 
vided"  etc. 

Sec.  2  provides  that  ''each  city  of  the  second  class  shall 
be  divided  into  not  less  than  two  nor  more  than  six  wards, 
as  may  be  provided  by  ordinance  of  the  city  council  thereof, 
and  each  ward  shall  contain,  as  nearly  as  practicable,  an 
equal  number  of  l^al  voters,  and  an  area  as  equal  to  each 
other  as  practicable."  There  are  other  sections,  relating  to 
the  officers  of  the  city  and  their  duties,  to  which  it  is  un- 
necessary to  refer. 

It  will  be  observed  that  the  statute  declares  that  all  ''cities, 
towns,  and  villages  containing  more  than  one  thousand  and 
less  than  twenty-five  thousand  inhabitants  shall  be  cities  of 
the  second  class." 

Our  constitution  prohibits  special  charters  to  cities, 
towns,  and  villages,  and,  in  effect,  compels  the  incorpora- 
tion, regulation,  and  government  of  municipal  corporations 
by  general  law,  hence  the  division  of  such  corporations  into 
classes,  according  to  the  number  of  inhabitants,  as  cities  of 
the  first  class,  cities  of  the  second  class,  villages,  etc.,  and  the 
bestowal  upon  each  class  of  such  powers  as  the  legislature 
has  seen  fit.  Thus,  a  town  or  village  containing  not  less 
than  two  hundred  inhabitants  nor  more  than  fifteen  hun- 
dred, may  be  organized  as  a  village,  and  is  invested  with 
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certain  rights,  powers,  and  immunities.  When  the  village 
contains  more  than  one  thousand  and  less  than  twenty-five 
thousand  inhabitants,  the  statute  declares  it  to  be  a  city  of 
the  second  class,  and  greatly  enlarges  its  powers. 

But  it  is  said  that  to  make  the  statute  effectual  it  must 
be  accepted  by  the  corporation.  Where  there  is  no  pro- 
vision of  law  requiring  an  acceptance  of  the  provisions  of 
the  statute,  in  order  to  render  them  operative,  no  such  ac- 
ceptance is  necessary.  The  rule  which  applies  to  private 
corporations  in  that  regard  has  no  application  to  municipal 
corporations,  unless  the  act  of  incorporation  is  made  con- 
ditional. 

In  People  v.  Morris,  13  Wend.,  337,  it  is  said:  "The 
distinction  between  public  and  private  corporations  is 
strongly  marked,  and  as  to  all  easential  purposes  they  cor- 
respond only  in  name.  We  speak  of  the  erection  of  a  town 
or  county,  and  the  term  would  be  just  as  appropriate  when 
applied  to  cities  or  villages.  They  are,  severally,  political 
institutions  erected  to  be  employed  in  the  internal  govern- 
ment of  the  state.  There  is  no  contract  between  the  gov- 
ernment and  governed,  for  but  one  party  is  concerned — 
the  public;  and  the  inhabitants  upon  whom  the  powers 
and  privileges  are  conferred  are  mere  trustees,  who  hold 
and  exercise  such  powers  for  the  public  good.  The  only 
interest  involved  is  the  public  interest,  and  no  other  is  con- 
cerned in  their  creation,  continuance,  alteration,  or  renewal. 
Berlin  v.  Oorham,  84  N.  H.,  266.  Warren  v.  Charles- 
town,  2  Gray,  104.  People  v.  President^  9  Wend.,  851. 
Dillon  Mun.  Corp.,  §  23,  and  notes. 

The  laws  which  establish  and  regulate  municipal  cor- 
porations are  not  contracts,  but  ordinary  acts  of  legislation, 
and  the  powers  they  confer  are  nothing  more  than  man- 
dates of  the  sovereign  power;  and  these  laws  may  be 
repealed  or  altered  at  the  will  of  the  legislature,  except  so 
far  as  the  repeal  or  change  may  affect  the  rights  of  third 
parties  acquired  under  them.  Field  on  Corporations,  §  36, 
and  cases  cited  in  notes. 
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We  have  no  doabt,  therefore,  that  Central  City  is  within 
the  provisions  of  the  statute,  and  that  no  acceptance  of  the 
same  was  necessary  by  the  legal  voters  of  said  city  to  make 
the  statute  effective. 

2d.  While  there  is  no  express  authority  conferred  upon 
the  village  trustees  to  divide  the  city  into  wards  and  call 
an  election  for  the  purpose  of  electing  officers  of  a  city  of 
the  second  class,  still  such  power  is  clearly  implied.  The 
village  government  must,  from  the  nature  of  the  case,  con- 
tinue until  superseded  by  that  of  a  city,  and  by  section  50 
of  the  act  the  board  of  trustees  is  required  ^^  to  give  public 
notice  of  the  time  and  place  of  holding  each  election,'^  and 
by  section  42  it  is  provided  that  every  trustee  shall  hold 
his  office  for  one  year,  ''and  until  his  successor  is  elected 
and  qualified.''  '  It  is  evident,  therefore,  that  it  is  the  duty 
of  the  board  to  divide  the  village  into  not  less  than  two 
wards,  and  call  an  election  for  the  purpose  of  electing  such 
officers  of  a  city  of  the  second  class  as  the  statute  requires. 

8d.  Section  53  provides  that  "  whenever  any  city  of  the 
second  clas^  containing  more  than  fifteen  hundred  inhabi- 
tants desires  to  discontinue  its  organization  as  a  city  and 
organize  as  a  village,  add  one-fourth  of  the  legal  votere  of 
such  city  shall  petition  the  city  council,  the  council  shall 
cause  the  same  to  be  published  for  at  least  thirty  days  a 
notice  stating  that  the  question  of  adopting  village  govern- 
ment will  be  submitted  at  the  next  annual  city  election/' 
etc.  The  apparent  purpose  of  this  provision  is  to  enable 
those  who  may  be  opposed  to  city  government,  if  they  con- 
stitute one-fourth  of  the  legal  voters,  to  cause  a  vote  to  be 
taken  on  the  question  of  continuing  the  same ;  in  other 
words,  if  after  a  trial  for  a  reasonable  time  a  city  gov- 
ernment is  not  satisfactory  to  at  least  one-fourth  of  the 
legal  voters  of  the  city  they  may  petition  the  city  council  to 
submit  the  question  of  adopting  village  government  to  the 
legal  voters  at  the  next  annual  city  election.  As  Central 
City  probably  contains  more  than  1,500  inhabitants  at  the 
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present  time,  the  questioD,  if  so  desired,  can  be  submitted 
to  the  legal  voters  next  year ;  but  as  the  village  comes  with- 
in the  provisions  of  sections  1  and  2  of  chapter  14  of  the 
Compiled  Statutes,  it  is  the  duty  of  the  defendants  to  com- 
ply with  the  prayer  of  the  petition.  The  writ  will  there- 
fore issue  as  prayed. 

Wkit  awabded. 

The  other  judges  concur. 


The  State  op  Nebraseji,  ex  bel.  The  Globe  Pub- 
usHiKG  Co.,  V.  The  Boabd  op  County  Commis- 
SIONEB8  OP  Saline  County. 

i.  Oounty:  statioksby  supplies.  In  procuring  the  supplies 
for  a  oounty  mentioned  in  section  149,  chapter  18  of  the  Com- 
piled Statutes,  where  the  cost  exceeds  $200,  it  is  the  duty  of  the 
oounty  hoard  after  due  notice  to  let  the  contract  to  the  lowest 
bidder  that  can  giye  adequate  security  for  the  performance  of  the 
agreement,  and  there  is  no  authority  to  let  such  contracts  in 
any  other  way. 

5.    :    .     The  county  board  may  reject  all  bids  for  such 

supplies;  but  upon  doing  so  it  is  its  duty  to  again  adyertise  for 
the  furnishing  of  supplies. 

In  the  absence  of  fraud,  where  the  board  re- 


jects all  bids,  the  lowest  bidder  cannot  compel  the  awarding  of 
the  contract  to  himself. 
:    .    A  tax  payer  in  a  proper  case  may  compel  the 


county  board  to  take  the  necessary  steps  to  let  the  contract  for 
supplies  to  the  lowest  bidder. 

Obiginal  application  for  mandamus. 

Abbott  &  Abbott  and  Dawea,  Foss  &  Stephens^  for 
relator. 

Hastings  &  McOintie,  for  respondent. 
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This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendants to  award  the  contract  for  the  supplies  for  Saline 
county  for  the  year  1886  to  the  relator. 
•  It  is  alleged  in  the  petition  that  the  plaintiff  is  a  corpor- 
ation duly  organized  under  the  laws  of  this  state ;  that  on 
the  3d  day  of  December,  1885,  the  county  clerk  of  Saline 
county  published  in  the  Opposition^  a  newspaper  published 
at  Wilber,  in  said  county,  estimates  of  the  probable  num- 
ber of  each  item  of  books,  blanks,  and  stationery  required 
by  said  county  for  the  use  of  its  various  officers  for  the  year 
1886,  and  invited  sealed  proposals  for  furnishing  the  same ; 
that  the  cost  of  furnishing  books,  blanks,  and  stationery 
for  the  officers  of  said  county  greatly  exceeds  the  sum  of 
|200  per  year ;  that  on  the  Slst  of  December,  1886,  the  re- 
lator filed  a  bid  in  writing  with  the  county  clerk  of  said 
county  ''in  and  by  which  the  plaintiff  offered  and  proposed 
to  furnish  all  the  items  so  advertised  for,  and  did  state 
the  several  items  thereof,  and  the  quality  of  each,  and  the 
price  of  each  gross  item  thereof;"  that  "said  bid  was  the 
lowest  bid  and  in  response  to  said  advertisement,  and  that 
the  plaintiff  is  competent  and  amply  responsible  for  fur- 
nishing such  supplies,  and  each  and  every  item  thereof; 
that  it  has  tendered  to  said  county  board  a  good  and  suffi- 
cient bond  for  the  faithful  performance  of  its  bid,*  in  the 
sum  of  $1,000,  with  two  good  and  sufficient  sureties,  resi- 
dents of  the  state ;"  that "  said  county  board  at  its  first  meet- 
ing in  January  "  opened  all  the  "  bids  so  filed,  being  two  in 
number,"  and  "  refused  to  award  the  contract  for  furnish- 
ing such  supplies  to  either ;  but  rejected  both  of  said  bids 
and  refused  to  further  advertise  for  bids,  but  have  in  viola- 
tion of  the  statute  employed  one  Ben.  H.  Hayden  to  fur- 
nish all  such  supplies  as  may  be  needed  for  the  current  year 
in  the  several  county  offices;  and  did  then  and  there  re- 
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quire  the  several  officers  of  said  county  to  procure  such 
supplies  as  were  required  for  their  several  offices  for  the 
current  year  frona  said  Hayden/'  etc. 

The  defendants  filed  an  answer  to  the  petition,  and  the 
relator  has  demurred  to  certain  counts  of  the  answer,  but  in 
the  view  we  take  of  the  case  neither  the  answer  nor  demur- 
rer need  be  noticed. 

The  statute  requiring  the  county  board  to  award  con- 
tracts for  supplies  to  the  lowest  bidder  is  as  follows  (Sec. 
149,  chap.  18,  Corap.  Stat.):  "  In  all  counties  where  the  cost 
of  furnishing  the  officers  with  books,  blanks,  and  stationery 
shall  exceed  the  sum  of  $200  per  year,  the  supplies  for  such 
purposes  shall  be  let  in  separate  contracts  to  the  lowest  com- 
petent bidder,  who  shall  give  bond  for  the  faithful  perform- 
ance of  his  contract  with  at  least  two  good  and  sufficient 
sureties,  residents  of  the  state.  The  bond  required  by  this 
section  shall  be  approved  by  the  county  board  and  the 
sureties  therein  shall  justify  in  the  same  manner  as  sureties 
on  official  bonds. 

"Sec.  150.  It  shall  be  the  duty  of  the  county  clerk  on 
or  before  the  first  day  of  December,  annually,  to  prepare 
separate  estimates  of  the  books,  and  blanks,  and  stationery 
required  for  the  use  of  the  county  officers  during  the  com- 
ing year,  and  which  by  law  are  not  required  to  be  furnished 
by  the  state,  and  during  the  first  week  in  December  he 
shall  publish  a  brief  advertisement  in  one  newspaper  pub- 
lished in  his  county,  stating  the  probable  gross  number  of 
each  item  of  books,  blanks,  and  stationery  requii*ed  by  such 
county  during  the  year  following  the  first  day  of  January 
next  ensuing,  and  inviting  bids  therefor,  which  bids  shall 
be  filed  with  said  clerk  on  or  before  the  said  first  day  of 
January. 

"Sec.  151.  The  county  board  shall, at  their  first  meet- 
ing in  January  in  each  year,  open  said  bids  and  award  the 
contract  for  the  furnishing  of  all  such  books,  blanks,  and 
stationery  as  may  be  required  by  county  officers  to  the 
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lowest  bidder  oompetent  under  the  provisions  of  this  sub- 
division, and  who  complies  with  all  its  provisions;  Provided^ 
That  the  county  board  may  reject  any  or  all  bids. 

^'  Sec.  162.  The  accounts  for  books,  blanks,  and  station- 
ery furnished  under  said  contract  shall  be  audited  and  paid 
as  other  accounts  against  the  county,  and  no  county  board 
or  other  county  officer  shall  procure  any  such  books,  blanks, 
and  stationery  from  any  person  other  than  the  contractor 
or  his  assignee  during  the  existence  of  such  contract,  and 
no  account  therefor  shall  be  paid  by  the  county." 

These  are  special  provisions  that  regulate  and  control 
the  letting  of  contracts  for  the  supplies  mentioned  in  the 
statutes.  It  will  be  observed  that  the  language  of  section 
149  is,  that  '^  the  supplies  for  such  purposes  shall  be  let  in 
separate  contracts  to  the  lowest  competent  bidder  who  shall 
give  bond  for  the  faithful  performance  of  his  contract," 
etc. 

Section  160  requires  the  county  derk  annually  to  pre 
pare  separate  estimates  of  the  books,  blanks,  ilnd  stationeiy 
required,  and  publish  a  brief  advertisement  in  one  of  the 
newspapers  of  the  county  inviting  bids.  This  advertise- 
ment, from  the  nature  of  the  case,  should  be  sufficiently 
full  and  explicit  to  enable  bidders  to  bid  thereon  intelli- 
gently. 

In  State  v.  York  County,  13  Neb.,  66,  it  is  said :  "  These 
propositions  should  distinctly  specify  the  kind  and  quality 
desired,  and  if  possible  the  commissioners  should  provide 
samples  as  a  basis  on  which  to  make  the  bids,  so  that  all 
would  be  made  on  the  same  basis.  The  object  of  the  law 
is  to  invite  competition  and  prevent  favoritism  and  fraud. 
And  this  can  best  be  accomplished  by  placing  all  bidders 
on  an  equality  in  making  their  bids." 

The  advertisement  in  this  case  is  as  follows:  '^ Sealed 
proposals  will  be  received  until  noon  of  the'  first  day  of 
January,  a.d.  1886,  for  funiishing  supplies  of  stationeiy 
for  the  several  county  offices  for  the  year  1886,  to-wit : 
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One  sheriff's  day  book. 

One  eight  quire  deed  record  (plain). 

Two  eight  quire  deed  records  (printed). 

Two  eight  quire  mortgage  records  (plain). 

Two  eight  quire  mortgage  records  (printed). 

Two  eight  quire  inventory  and  appraisement  books  for 
county  judge. 

All  records  to  be  Weston's  best  ledger  paper,  endorsed 
with  appropriate  title  and  numbered. 

3,000  blank  county  warrants. 

2,000  probate  blanks,  consisting  of  appointments,  inven- 
tories, etc. 

500  blanks  for  sheriff. 

6  reams  of  legal  cap. 

3,000  letter  heads. 

5,000  note  heads. 

3,000  envelopes. 

2  doz.  quarts  of  Arnold's  ink. 

5  gross  Spencerian  pens  No.  1. 

5  gross  Spencerian  pens  No.  2. 

5  gross  Faber  pencils  No.  2. 

All  to  be  of  best  quality.  For  records,  bidders  will  bid 
for  each  book  separately.  All  other  articles  by  gross,  dozen, 
or  piece,  as  the  case  may  be,  for  what  is  needed,  and  contract 
to  be  entered  into  according  to  law." 

This  notice  is  quite  indefinite,  and  as  it  is  the  duty  of 
the  defendants  to  re-advertise  and  let  the  contracts  to  the 
lowest  bidder  the  defect  should  be  remedied. 

Section  151  requires  the  county  board  to  award  the  con- 
tract to  the  lowest  competent  bidder — that  is,  the  lowest 
bidder  who  is  able  to  give  adequate  security.  The  board  is 
also  given  authority  to  reject  any  and  all  bids.  This  is  sim- 
ply the  reservation  of  a  right  to  protect  the  interests  of  the 
county,  as  where  there  is  a  combination  to  prevent  compe- 
tition, or  other  cause,  by  reason  of  which  the  county  would 
be  defrauded.  But  in  such  case  the  board  is  not  absolved 
17 
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from  the  duty  of  letting  the  contract  to  the  lowest  bidder. 
It  shoald  at  once  re-advertise  for  bids,  and  may  be  com- 
pelled to  do  so. 

In  the  argument  of  this  case  the  attorneys  for  the  de- 
fendants contended  that  the  court  would  not  control  the 
discretion  of  the  county  board  in  the  matter  of  letting  con- 
tracts,  and  we  were  referred  to  State  v.  KendallflB  Neb.,  262, 
to  sustain  that  position.  That  case  was  decided  entirely  on 
the  construction  of  the  act  approved  Feb.  27th,  1883,  for  the 
erection  of  the  new  capitoI,  and  although  there  are  expres- 
sions in  the  opinion  that  the  action  of  the  state  board  would 
not  be  controlled  by  mandamus  in  the  letting  of  contracts, 
yet  the  decision  of  the  majority  of  the  court  is  based  entirely 
on  the  statute,  and  the  case  has  no  application  to  a  county 
board,  which  must  let  contracts  in  the  mode  pointed  out  in 
the  statute.  State  v.  TTAedon,  13  Neb.,  67.  And  a  tax  payer 
or  the  lowest  bidder  in  a  proper  case  may  compel  a  com- 
pliance with  the  statute.  People  v.  Commissioners^  4  Neb., 
161.  FoUrrier  v.  Nuckolls  County,  6  Neb.,  204.  Merrick 
Co.  V.  BaUj/y  10  Neb.,  176.  Where,  however,  all  the  bids 
are  rejected  and  it  is  the  duty  of  the  county  board  to  re-ad- 
vertise and  let  contracts,  a  tax  payer  may  compel  the  board 
to  act  in  the  premises ;  but  the  action  of  the  board  in  re- 
jecting all  bids  will  not  be  controlled,  at  least  where  there 
is  no  fraud.  The  board  will  not,  therefore,  be  compelled  to 
award  the  contract  in  this  case,  but  leave  will  be  given  to 
the  relator  to  amend  the  petition  by  showing  that  it  is  a 
tax  payer  of  the  county,  and  that  the  defendants  neglect  to 
take  the  necessary  steps  for  the  reletting  of  the  contract 

Judgment  AOOOBDiKaLY. 

The  other  judges  concur. 
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The  City  op  Lincoln,  plaintifp  in  errob,  v.  Re- 
becca  E.  WoODWABDy  DEFENDANT  IN  EBBOB. 

• 
Mtmioipal  Corporations:  dsfeotiyb  sidewalk:  damages. 
In  an  action  to  reooTer  damages  against  a  citj  for  ii^jnries 
caused  by  a  defectiye  sidewalk,  where  the  proof  shows  that  the 
sidewalk  was  defective  at  the  time  of  the  injury  and  had  been 
so  for  a  long  time  prior  thereto,  of  which  defect  the  street  com- 
missioner had  actual  notice,  and  that  such  defect  caused  the 
ii^ury,  the  verdict  will  not  be  set  aside  as  being  against  the 
wsight  of  evidence. 

Ebrob  to  the  district  court  for  Lancaster  ooantj. 
Tried  below  before  Pound  J, 

AUen  W.  Fidd  {Lamb,  IUokdt$  &  WiUm  with  him),  for 
plaintiff  in  error. 

Marqvuttf  Deweeae  &  HaU,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  hj  the  defendant  in  error 
against  the  plaintiff  to  recover  for  personal  injuries  sus- 
tained by  her  by  falling  on  a  sidewalk  on  L  street  in  said 
city. 

It  is  alleged' in  the  petition  ^Hhat  said  walk  on  the  south 
side  of  L  street  in  front  of  lot  3,  block  100,  in  said  city, 
was,  on  or  about  the  7th  day  of  April,  a.d.  1884,  in  a  very 
imperfect,  unsafe,  and  dangerous  condition,  and  had  been 
so  for  some  time  prior  to  said  date;  that  the  timber  on 
which  said  sidewalk  was  built  and  to  which  the  boards 
were  nailed  had  rotted  away,  and  the  boards  had  become 
loose,  so  that  it  was  unsafe  for  people  to  travel  over  said 
walk;  the  plaintiff,  while  going  to  her  work  on  the  morn- 
ing of  the  7th  of  April,  1884,  using  ordinary  care  and 
without  any  fault  or  negligence  on  her  part,  accidentally  fell 
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on  said  sidewalk  by  reason  of  the  unsafe  cpndition  thereof, 
and  by  reason  of  the  same  being  in  an  imperfect  state  of 
repair/' 

Then  follows  a  statement  that  the  city  had  notice  of  the 
defect  and  of  the  injuries  sustained. 

The  city  in  its  answer,  after  a  denial  of  the  facts  stated 
in  the  petition,  alleges,  "  that  whatever  of  injury  the  plain- 
tiff may  have  received,  which  the  defendant  does  not  admit, 
was  by  reason  of  her  own  carelessness  and  negligence,  and 
was  not  in  any  manner  occasioned  by  any  fault  or  negli- 
gence of  this  defendant '^ 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  for  $1,000. 

The  principal  error  relied  upon  in  this  court  is,  that  the 
verdict  is  against  the  weight  of  evidence.  The  testimony 
tends  to  prove  the  following  facts:  That  on  the  7th  of 
April,  1884,  the  sidewalk  at  the  place  indicated  was  laid 
with  boards  one  inch  thick  and  six  inches  wide;  that  it 
had  been  put  down  in  1879  or  1880,  and  at  the  time  the 
injury  occurred  some  of  the  stringers  on  which  the  walk 
was  laid  had  become  rotten,  and  some  of  the  boardsi  were 
loose  and  had  been  for  some  time  before  the  accident;  that 
the  walk  was  about  five  feet  in  width,  and  some  of  the 
boards  were  bent  down  in  the  middle  somewhat  like  a 
rocker;  that  on  the  day  named  the  plaintiff  below  in  pass- 
ing over  said  sidewalk  at  the  point  indicated,  met  a  man 
passing  in  an  opposite  direction  on  said  sidewalk.  The 
man  in  passing  stepped  on  the  end  of  one  of  the  boards, 
which  caused  the  other  end  to  raise  up  and  trip  the  plain- 
tiff, causing  her  to  fall  on  her  face,  by  reason  of  which  she 
was  severely  and  permanently  injured. 

The  injury  was  conceded  by  the  attorney  for  the  plain- 
tiff in  error  to  be  severe  and  permanent,  and  the  proof 
fully  sustains  the  admission.  The  principal  objections  on 
behalf  of  the  city  to  the  want  of  evidence  are,  let,  The 
failure  to  prove  that  the  sidewalk  in  question  was  in  an 
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unsafe  condition;  and  2dy  If  it  was  unsafe,  that  the  city 
had  notice.  On  the  first  point  we  have  the  evidence  of 
the  plaintiff  below^  who  testifies,  '^  I  noticed  as  I  came  up 
to  it  that  it  was  a  loose^  shaky  sidewalk,  and  always  tried 
to  be  careful  when  I  came  over  such  places." 

Q.  Where  you  met  this  man  did  you  notice  that  that 
board  was  loose? 

A.     Not  that  board. 

Q.    Noticed  some  loose  boards? 

A.    Yes,  sir. 

Q.     Before  you  got  to  this  one? 

A.    Not  before  I  got  the  fall. 

Q.     After  yoii  got  the  fall  ? 

A.    Yes. 

Q.  Where  were  you  looking  when  you  met  with  the 
faU? 

A.    Ahead  of  me. 

Thomas  W.  Lowrey  testifies:  "I  am  very  positive  a  great 
many  of  the  boards  were  loose  in  that  space  opposite  Mr, 
Hastings'  lots,  I  think  he  owns  a  hundred  feet  there  if  I 
remember  right,  and  I  am  quite  positive  there  were  a  good 
many  loose  boards  in  front  of  his  house.'' 

Q.  How  long  had  this  been  in  this  condition  prior  to 
April,  1884? 

A.     Pretty  much  all  last  winter. 
•  Q.    A  year  ago  ? 

A.    Yes. 

W.  Q.  Bell  testifies  in  answer  to  the  question,  ''What 
condition  was  it  in  until  it  was  repaired?"  ''In  front  of 
Major  Hastings^  place  loose  boards  and  boards  that  were 
out  in  there,  boards  all  seemed  to  be  thin  inch  lumber,  and 
had  been  broken,  and  some  of  the  ends  lay  down  on  the 
ground  between  the  joists  that  held  them  up.  Some  of 
the  boards  were  out  in  there,  and  some  of  them  were  loose. 
I  know  this  &ct.  My  attention  was  especially  called  to 
the  condition  of  the  walk  by  passing  there  with  my  wife 
and  she  remarked  it." 
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Q.  Can  you  give  an  idea  how  long  it  was  in  this  con- 
dition prior  to  the  time  a  new  one  was  put  in  there? 

A.     I  should  saj  a  long  time. 

Q.     About  what  length  of  time? 

A.     I  should  say  two  years,  possibly  not  quite  so  long. 

Alva  Kennard  testifies  that  he  considered  the  sidewalk 
at  the  place  designated  in  bad  condition,  and  to  the  same 
effect  nearly  all  the  other  witnesses.  The  fact  that  the 
sidewalk  was  out  of  repair  at  the  time  of  the  accident  and 
had  been  for  a  considerable  time  previously,  is  clearly  es- 
tablished by  the  evidence;  and  there  is  considerable  proof 
tending  to  show  that  the  city  marshal  and  street  commis- 
sioner had  notice  of  the  defect  complained  of  some  time  be- 
fore the  accident  occurred.  This  was  sufficient  although 
there  is  no  doubt  the  defect  had  existed  for  so  long  a  period 
as  to  raise  the  presumption  of  notice.  No  particular  error 
has  been  pointed  out  in  the  instructions,  and  we  do  not 
deem  it  proper  to  discuss  questions  that  it  is  unnecessary 
to  consider  in  the  determination  of  the  case.  It  is  appar- 
ent that  there  is  no  error  in  the  record,  and  the  judgment 
must  be  affirmed. 

Judgment  affikmed. 

The  other  judges  concur. 


Wyatt  p.  Hutchinson,  plaintiff  in  error,  v.  The 
State  of  Nebraska,  defendant  in  error. 

1.  .  Trial :  challsnob  to  jubobs.  It  is  not  error  for  a  trial  court 
to  soBtain  a  chaUenge  to  a  Juror  who  testifies,  upon  ezamina- 
tion  as  to  his  competency,  that  he  resided  in  the  neighborhood 
where  one  of  the  parties  resided  and  had  heard  a  great  deal  of 
talk  about  the  case,  that  he  was  not  free  from  bias,  and  that  ho 
thought  this  condition  of  his  mind  would  inflaenee  him  in  his 
verdict. 
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2.    :   .    Unfriendly  feeling  towaid  an  attorney  engaged 

in  a  trial  is  not  sufficient  ground  for  challenge  of  a  juror  for 
cause,  he  being  competent  in  all  other  respects,  when  it  is  shown 
by  his  testimony  that  he  could  render  a  &ir  and  impartial  yerdiot 
uninfluenced  by  such  feeling. 

8,  Bastardy:  tbial:  eyidbi^ce.  When  in  a  prosecution  under 
the  provisions  of  chapter  37  of  the  Compiled  Statutes  of  1885, 
entitled  **  illegitimate  children,''  the  prosecutrix  being  called 
as  a  witness  takes  with  her  to  the  witness  stand  the  child,  the 
paternity  of  whom  is  in  question,  said  child  being  only  about 
soTen  months  old,  it  is  not  error  for  the  trial  court  to  reftise  to 
Older  the  child  to  be  removed,  there  being  no  reference  made  to 
it  during  the  trial  or  argument,  and  no  comparison  being  made 
between  it  and  the  alleged  father. 

4.  :  :  PLEA  OP  REPUTED  PATHEB.  "When  a  per- 
son charged  with  being  the  fiither  of  an  illegitimate  child  it 
placed  upon  trial  in  the  district  court,  and  through  inadvertenoe 
a  plea  to  the  complaint  is  not  taken  until  after  the  jury  is  im- 
paneled and  a  plea  of  not  guilty  is  then  entered,  such  omission 
to  enter  the  plea  before  the  impaneling  of  the  jury  would  be  an 
irregularity,  but  without  prejudice,  and  a  new  trial  will  not  be 
granted  for  that  reason. 

&  :  PLEADINGS.  In  a  prosecution  under  chapter  37,  Com- 
piled Statutes  of  1885,  entitled '^illegitimate  children,''  noplead- 
ingi  are  necessary  in  the  district  odurt  except  those  spedfled  in 
the  act. 

6.  Svidenoe:  szpebt  witnesses:  oboss-examination.  Where 

a  witness  is  examined  in  the  trial  of  a  cause  as  an  expert,  and 
testifies  as  to  his  opinions  upon  sdentiflc  questions  involved  in 
•  bis  profession,  it  is  competent  upon  cross-examination  to  inquire 
as  to  the  extent  of  his  knowledge  and  his  fitmiliarity  with  the 
accredited  standard  authors  of  his  profession. 

7.  Error  Without  Prejudice.    A  judgment  will  not  be  reversed 

for  errors  occurring  at  the  trial,  unless  such  errors  are  to  the 
prejudice  of  the  party  complaining. 

8.  Verdict.    A  j udgment  will  not  be  reversed  upon  the  ground  that 

the  verdict  is  against  the  weight  of  evidence  where  the  testimony 
is  conflicting,  if  there  is  sufELcient  testimony  to  sustain  the  ver- 
dict 

Ebrob  to  the  district  court  for  Cass  oouniy.    Tried  be« 
low  before  Pound,  J. 


264      SDFKEME  COLTKT  OJF  JSTEBRASKA, 

Hutchinson  y.  State. 

Qntes  &  Bamsey^  for  plaintiff  in  error,  on  presence  of 
child  at  the  trial,  cited :  Hanawalt  v.  State,  24  N.  W.  R., 
489.  Yotmy  v.  Makepeace^  103  Mass.,  50.  On  arraign- 
ment and  plea,  cited :  Aylesworth  v.  State,  65  111.^  301. 
Oreaier  v.  State,  54  Ind.,  159.  CMgg  v.  People,  81  Mich., 
471.  On  opinion  of  expert  .witnesses,  cited:  Stilling  vl 
Tfwrp,  54  Wis.,  528.     Com.  v.  Sturtivant,  117  Mass.,  130. 

Jeaae  B.  Strode,  District  Attorney,  for  the  state,  cited : 

State  V.  Weber,  22  Mo.,  321.    Staie  v.  Oaesady,  12  Ean., 

660. 

f 
Reese,  J. 

This  was  a  proceeding  against  plaintiff  in  error  ander 
the  bastardy  law  of  the  state.  The  trial  in  the  district 
court  resulted  in  a  verdict  of  guilty  and  judgment  thereon 
in  the  usual  form. 

The  errors  assigned  in  the  brief  of  plaintiff  in  error  will 
be  examined  in  the  order  in  which  they  occur  therein. 

The  first  contention  is,  that  ^'  the  court  erred  in  sustaining 
a. challenge  for  cause  of  tjie  defendant  in  error  to  the  juror 
William  Cole."  The  voir  dire  examination  of  this  juror 
disclosed  the  fact  that  he  had  lived  in  the  neighborhood 
where  plaintiff  in  error  resided ;  that  he  knew  him  and  had 
heard  a  great  deal  of  talk  about  the  case;  that  he  did  not 
know  that  he  had  any  opinion  as  to  who  should  prevail  in 
the  suit;  that  he  could  not  say  that  his  mind  was  entirely 
free  from  bias  or  prejudice  in  the  case;  that  he  rather  thought 
that  the  condition  of  his  mind  in  that  respect  would  have 
some  influence  in  his  finding  a  verdict,  and  that  his  mind 
was  not  entirely  free  from  some  bias  or  prejudice.  The 
answers  of  the  juror  were  no  doubt  made  in  candor,  and 
correctly  portrayed  the  condition  of  his  mind.  This  showed 
that  he  was  not  impartial  and  that  his  mind  was  not  free 
from  bias.  The  court  did  not  err  in  sustaining  the  chal- 
lenge. 
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The  next  is,  that  the  court  erred  in  overruling  a  challenge 
made  by  plaintiff  in  error  to  A.  B.  Taylor,  a  proposed 
juror.  His  examination  shows  that  he  was  not  acquainted 
with  either  of  the  parties  to  the  suit,  and  that  he  had  no 
opinion  as  to  which  party  should  prevail,  and  that  he  did 
not  feel  any  bias  in  his  mind  one  way  or  the  other  with 
reference  to  the  case.  He  was  then  asked  by  counsel  for 
plaintiff  in  error  whether  he  had  any  prejudice  against  the 
counsel  for  plaintiff  in  error.  His  answer  was  that  he  had 
not  He  subsequently  stated  in  answer  to  the  attorney  that 
he  '*  did  not  particularly  like  him  as  a  man/'  but  that  not^ 
withstanding  any  difiBculty  he  might  have  had  with  the 
attorneys,  he  thought  he  could  render  a  fair  and  impartial 
verdict,  unbiased  by  anything  that  had  transpired.  He 
was  asked  whether  or  not  he  had  made  threats  of  violence 
against  the  attorney  and  whether  he  had  a  perfectly  friendly 
feeling  toward  him  in  the  case.  To  these  two  questions 
objections  were  made  by  counsel  for  defendant  in  error, 
which  were  sustained  and  which  ruling  is  now  assigned  for 
error.  Assuming  for  the  purposes  of  the  case  that  the  en- 
quiry was  entirely  legitimate,  we  cannot  see  that  the  juror 
was  incompetent  to  sit  in  the  case.  He  testified  in  substance 
that  while  he  did  not  particularly  like  the  attorney  as  a 
man,  yet  this  personal  feeling  would  not  prevent  him  from 
rendering  a  &ir  and  impartial  verdict  in  the  case.  As  to 
whether  he  felt  "perfectly  friendly  to  counsel"  as  an  attor- 
ney in  the  case,  or  whether  he  had  ^'at  one  time  or  another  '^ 
made  threats  of  personal  violence,  were  not  material  matters 
of  inquiry.  But  we  ai'e  not  aware  of  any  law  which  would 
render  the  juror  incompetent  by  reason  of  an  aversion  to 
counsel  employed  in  the  case  on  trial  and  none  has  been 
cited.     We  cannot  hold  that  the  ruling  was  erroneous. 

3d.  "  The  court  erred  in  overruling  the  objection  of 
plaintiff  in  error  to  the  complaining  witness  bringing  her 
child  in  view  of  the  jury  while  testifying.'^  Upon  this 
point  the  record  shows  that  the  complaining  witness  was 
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called,  and  being  about  to  take  the  ^vitness  stand  with  the 
child  in  question  in  her  arms,  counsel  for  plaintiff  in  error 
objected  ^' to  the  complaining  witness  bringing  her  child  be- 
fore the  jury.  Overruled  and  exception,  and  said  child 
was  brought  into  plain  view  of  the  jury  and  kept  there 
while  complaining  witness  gave  her  testimony.'^  As  to 
whether  anything  was  said  about  the  child  during  the  trial 
or  not,  the  record  is  entirely  silent,  except  that  she  was  its 
mother  and  plaintiff  was  its  father.  It  was  conceded  on 
the  argument  in  this  court  that  no  reference  was  made  to 
it  either  during  the  introduction  of  the  testimony  or  albu- 
men t  of  the  case  by  way  of  comparison  to  plaintiff  in  error, 
and  nothing  is  shown  by  which  it  appears  that  any  con- 
clusion was  drawn  or  sought  to  be  drawn  from  the  features 
or  appearance  of  the  child.  It  must  be.  apparent  to  any 
mind  that  the  mere  presence  of  the  child  could  have  no 
prejudicial  effect  upon  the  rights  of  plaintiff  in  error.  A 
number  of  authorities  are  cited  whidi  hold  that  it  is  im- 
proper to  introduce  or  present  a  child  to  a  jury  for  the  pur- 
pose of  permitting  the  jury  to  draw  conclusions  as  to  its 
paternity  from  a  supposed  resemblance  to  the  allied  father, 
unless  by  a  difference  in  color  or  some  other  marked  char- 
acteristic the  resemblance  or  want  thereof  can  be  dearly 
shown.  But  that  is  not  this  case.  There  was  nothing 
claimed  by  defendant  in  error  of  the  kind  suggested.  The 
only  thing  objected  to  was  the  presence  of  the  child. 
Whether  the  attention  of  the  jury  would  have  been  called 
to  its  presence  had  it  not  been  done  by  plaintiff  in  error, 
is,  of  course,  a  matter  of  surmise  only;  but  as  the  age  of 
the  child  was  only  about  seven  months  and  nothing  was 
claimed  Or  said  as  to  any  resemblance,  it  is  clear  the  case 
does  not  fall  within  the  rule  laid  down  by  the  cases  cited. 
4th.  Section  5  of  chapter  37  of  the  Compiled  Statutes 
of  1885,  provides  in  substance  that  when  the  party  charged 
with  being  the  father  of  an  illegitimate  child  is  held  upon 
such  charge  to  answer  thereto  before  the  district  court, 
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pleads  not  guiltj  to  the  charge  before  the  district  court  to 
which  he  is  recognized,  the  court  shall  order  the  issue  to 
be  tried  by  a  jury.  In  the  case  at  bar  the  jury  was  im- 
paneled on  Saturday  evening,  when  the  court  was  adjourned 
until  the  next  Monday.  At  that  time  the  parties  and  all 
the  jurors  appeared  in  court  for  the  purpose  of  proceeding 
with  the  trial.  The  complaining  witness  was  sworn  and 
took  the  witness  stand.  Plaintiff  in  error  then  objected 
to  any  evidence  being  given  in  the  case,  for  the  reason  that 
no  issues  were  formed  by  plea  or  otherwise,  no  plea  of 
guilty  or  not  guilty  having  been  entered.  Whereupon 
the  court  required  plaintiff  in  error  to  plead  to  the  charge, 
whether  guilty  or  not  guilty.  Saving  to  himself  the  ob- 
jection and  exception  to  the  order  of  the  court,  he  entered 
a  plea  of  not  guilty  and  the  trial  proceeded.  It  is  claimed 
that  this  was  an  irregularity  amounting  to  a  mistrial.  A 
number  of  authorities  are  cited,  and  with  which  the  re- 
ports of  criminal  trials  abound,  to  the  effect  that  a  trial  in  a 
criminal  cause  without  a  plea  to  the  indictment,  information, 
or  complaint  is  a  mistrial,  in  fact,  no  trial  of  an  issue  at 
all,  and  that  such  a  proceeding  is  simply  nugatory.  But 
without  stopping  here  to  inquire  what  the  effect  of  such  a 
proceeding  in  a  case  of  this  kind  would  be,  it  being  a  eivil 
action  and  not  a  criminal  one  {CottrtU  v.  The  State,  9  Neb.« 
125;  Jmes  t>.  The  State,  14  Id.,  210),  we  do  not  hesitate  to 
hold  that  the  irregularity  spoken  of  was  without  any  prej- 
udice to  the  rights  of  plaintiff  in  error,  and  the  judgment 
could  not  for  that  reason  be  reversed.  Had  the  trial  pro- 
ceeded to  a  verdict  without  a  plea  haviug  been  entered,  or 
had  the  court  refused  to  reswear  the  jury,  if  requested  by 
plaintiff  in  error,  another  question  would  have  been  pre- 
sented, but  such  was  not  the  case. 

That  the  proceeding  was  irregular  cannot  be  doubted, 
but  that  it  was  prejudicial,  and  that  plaintiff  in  error  was 
deprived  of  any  substantial  right  cannot  be  maintained. 

The  fifth  objection,  that  the  court  erred  in  refusing  to 
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direct  the  cause  to  be  tried  upon  pleadings — petition^  an- 
swer, etc. — as  in  civil  cases,  is  not  presented  by  the  record, 
and  if  it  were  it  could  hardly  be  contended  for  in  view  of 
the  special  provisions  provided  for  in  chapter  87,  Compiled 
Statutes  of  1885,  notwithstanding  the  fact  that  proceedings 
of  this  kind  are  civil  and  not  criminal  as  decided  in  Cot- 
trell  V.  The  State,  supra. 

6th.  It  is  next  contended  that  the  court  erred  in  over- 
ruling the  objection  of  plaintiff  in  error  to  certain  ques- 
tions propounded  to  Dr.  A.  L.  Boot  by  defendant  in  error, 
upon  cross-examination.  It  was  alleged  by  the  prosecutrix 
that  the  intercourse  which  resulted  in  the  birth  of  the  child 
consisted  of  a  single  act  of  copulation  had  by  force  and 
against  her  consent  and  at  the  period  of  the  menstrual  flow, 
and  that  the  time  of  gestation  was  extended.  Plaintiff  in 
error  sought  to  show  by  this  witness,  by  hypothetical 
questions  as  well  as  by  his  own  experience,  that  the  theory 
of  the  prosecution  was  wrong.  That  pregnancy  would 
not  probably  result  from  a  single  act  of  intercourse  under 
the  circumstances  named,  that  being  the  first  and  only  such 
act  of  the  prosecutrix.  The  witness  was  carefully  and 
skillfully  examined  upon  these  severaj  questions  and  with 
the  purpose,  perhaps,  of  confining  him  to  his  own  experi- 
ence and  observations.  Upon  the  cross-examination  the 
following  occurred: 

Q.  I  will  ask  you  to  state,  doctor,  if  the  testimony 
that  you  have  given  in  reference  to  a  woman  becoming 
pregnant  in  case  of  rape  or  when  sexual  intercourse  is  had 
by  force,  if  the  testimony  which  you  have  given  is  not 
based  upon  medical  authorities  rather  than  upon  your  own 
experience. 

A.  Yes,  the  testimony  is  all  based  upon  medical  au- 
thorities. 

Q.  I  will  ask  you  to  state  what  the  medical  author!* 
ties  hold  upon  that  question  now. 

Objected  to  as  incompetent,  immaterial,  and  irrelevant. 
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and  not  proper  cross-examination.     Overruled  and  excep- 
tion. 

It  is  insisted  that  no  ground  for  this  question  was  laid 
in  the  examination-in-chief,  and  that  the  testimony  was  not 
the  opinion  of  the  witness  but  that  of  the  medical  authori- 
ties. We  think  there  was  no  error  in  this  ruling  of  the 
<50urt.  Aside  from  the  fact  that  the  testimony  was  given  in 
chief  upon  the  teachings  of  medical  authorities  to  a  great 
•extent,  we  think  the  proper  and  legitimate  scope  of  cross- 
•exaraination  would  permit  the  interrogatory.  If  the  wit- 
ness had  been  testifying  from  his  experience  and  observa- 
tion from  a  long  course  of  practice,  it  was  yet  proper,  for 
the  purpose  of  ascertaining  his  means  of  knowledge  by  a 
reference  to  the  teachings  of  the  text-books  of  his  profes- 
sion and  the  scientific  works  from  which  he  had  drawn  the 
theories  and  principles  to  which  he  Jiad  testified.  Again, 
we  cannot  conceive  that  it  would  be  possible  by  any  rule 
of  evidence  to  base  the  testimony  in  chief  of  the  witness 
upon  his  experience  in  obstetrics.  For  instance,  the  normal 
period  of  gestation,  the  probability  of  conception  in  the 
first  act  of  intercourse,  the  length  of  the  period  of  ges- 
tation in  case  of  the  first  as  compared  with  subsequent 
children,  the  number  of  days  that  ill  health  cahsed  by 
uterine  disorders  would  shorten  the  period  of  gestation,  if 
at  all,  and  many  other  prominent  elements  in  the  case  pre- 
sented by  the  defense  would  naturally  and  inevitably  re- 
quire the  witness  to  go  outaide  of  the  domain  of  experience 
as  an  obstetrician,  ^nd  it  seems  to  us  that  he  very  properly 
and  truthfully  answered  that  this  testimony  was  based 
upon  medical  authorities.  For  the  pui'pose,  therefore,  of 
testing  his  recollection  as  well  as  his  knowledge,  it  was 
proper  to  interrogate  him  as  to  the  teachings  of  those  au- 
thorities, and  in  case  his  testimony  was  incorrect  to  con- 
front him  with  them  in  order  that  he  might  be  corrected 
and  the  jury  thus  be  rendered  able  to  judge  of  the  weight  to 
which  his  testimony  was  entitled.     It  is  insisted  that  the 
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testimony  was  inadmissible  because  ^'  the  testimony  of  the 
witness  shows  that  his  opinion  on  the  point  in  question  was 
opposed  to  these  same  medical  authorities/'  As  we  have 
shown^  the  testimony  entered  the  domain  of  science,  and 
the  ground  upon  which  the  objection  is  founded  appeals 
most  strongly  to  the  mind  of  the  writer  as  cogent  reasons 
why  the  cross-examination  was  proper. 

"  7th.  The  court  erred  in  overruling  the  proposition  of 
plaintiff  in  error  to  read  from  Lnsk,  on  page  110,  the 
words  ^  gestation  protracted  beyond  the  two  hundred  and 
eighty-fifth  day  is  certainly  a  very  rare  occurrence/  and 
ask  the  witness  Dr.  Root,  in  connection  with  his  testimony, 
whether  his  experience  bears  out  that  statement. '^ 

The  question  here  presented  is  not  whether  the  book 
referred  to  or  any  of  its  contents  were  admissible  in- evi- 
dence, for  plaintiff  in  error  contended  in  his  brief  that 
'^  books  of  science  are  inadmissible  in  evidence  to  prove 
opinions  therein  contained,'^  and  that  the  admissions  of 
such  evidence  would  be  erroneous.  The  simple  question 
was,  whether  or  not  the  witness  coincided  with  the  view 
expressed  by  the  author,  or  in  other  words  whether  the  ex- 
perience of  Dr.  Root  was  that  gestation  protracted  beyond 
the  two  hundred  and  eighty-fifth  day  was  of  very  rare  oc- 
currence. Upon  the  question  of  the  length  of  the  period  of 
gestation  this  witness,  as  well  as  many  others,  was  examined 
fully,  and  while  the  ruling  may  have  been  eri*oneous  it 
was  clearly  without  any  prejudice  to  plaintiff  in  error. 
It  is  quite  clear  from  the  theory  of  plaintiff  in  error  that 
it  was  not  his  purpose  to  get  the  quoted  paragraph  before 
the  jury  as  evidence.  This  quotation  was  again  presented 
to  Dr.  Miller  upon  his  cross-examination  by  plaintiff  in 
error,  with  the  question  as  to  whether  that  statement  was 
authority  in  the  profession?  An  objection  was  again  sus- 
tained by  the  court.  It  is  the  opinion  of  the  writer  that 
had  the  question  been  propounded  for  the  purpose  of  as- 
certaining whether  or  not  the  work  was  considered  a  repu- 
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table  one  and  a  standard  of  authority  in  the  medical 
profession,  with  a  view  to  its  introduction  in  evidence,  or 
for  the  purpose  of  testing  the  knowledge  of  the  witness  on 
cross-examination,  the  interrogatory  would  have  been  en- 
tirely proper  and  the  ruling  of  the  court  would  have  beeu 
erroneous.  But  it  is  clear  that  counsel  had  neither  pur- 
pose in  view.  In  the  preceding  question  the  witness  was 
asked  if  he  considered  the  work  referred  to  a  '*  standard, 
recognized  work  in  his  profession,^'  and  he  answered  that  he 
did.  The  book  as  a  standard  authority  was  fully  sustained, 
and  that  was  sufficient. 

8th.  The  next  error  complained  of  is  in  overruling  the 
objection  of  plaintiff  in  error  to  a  question  propounded 
by  defendant  in  error  to  Dr.  Livingston  on  cross-examina- 
tion. The  examination-in-chief  of  this  witness,  in  some 
particulars,  was  confined  to  his  experience  and  observation, 
while  in  others  he  clearly  testified  from  his  general  infor- 
mation upon  the  subjects  presented,  which  included  the 
period  of  gestation,  the  probability  of  impr^nation  from 
intercourse  during  the  menstrual  flow,  and  as  to  his  famil- 
iarity with  certain  works  on  the  subject  of  midwifery. 
The  question  objected  to  was  as  follows  :  "  I  will  ask  you 
to  state  whether  it  makes  any  difference  whether  the  woman 
consents  and  takes  part  voluntarily  in  the  sexual  act  or 
not,  as  to  her  becomipg  pregnant  ?''  It  is  claimed  that  this 
question  was  improper  on  cross-examination,  no  ground 
having  been  laid  for  it  in  the  examination-in-chief. 

We  take  it  to  be  a  proposition  so  elementary  and  well 
settled  as  not  to  require  the  citation  of  authorities,  that  in 
case  of  the  examination  of  expert  witnesses  a  wide  range 
should  be  given  to  the  cross-examination  for  the  purpose 
of  testing  the  knowledge  of  the  witness  as  to  the  subject 
upon  which  he  assumes  to  testify.  Under  this  rule,  if  no 
other,  the  question  was  proper. 

.  The  last  contention  of  plaintiff  in  error  is,  that  the  ver- 
dict is  against  the  clear  weight  of  the  testimony.     This  is 


272   SUPREME  COURT  OF  NEBRASKA, 

Hutctiinson  v.  State. 


based  upon  the  fact  that  according  to  the  testimony  of 
the  prosecution  there  was  but  one  act  of  intercourse,  which 
was  had  by  force  at  the  time  of  her  menstrual  flow,  and 
more  than  forty  weeks  prior  to  the  birth  of  the  child. 
Her  testimony  was  that  it  occurred  about  the  last  of  July 
or  the  first  of  August,  1883.  The  child  was  born  on  the 
SOth  day  of  May,  1884,  making  the  period  of  gestation, 
if  she  was  correct  as  to  the  date  of  the  intercourse,  about 
three  hundred  and  four  days,  or  about  twenty  days  longer 
than  the  normal  period  of  gestation.  The  testimony  of  a 
number  of  experts  was  taken  and  it  was  shown  that  while 
the  probabilities  would  be  against  the  truth  of  the  state- 
ments of  defendant  in  error,  yet  such  was  by  no  means 
conclusively  so.  Also  that  pregnancy  would  probably  follow 
from  the  intercourse  testified  to  under  the  circumstances 
shown  to  have  existed,  and  that  the  period  of  gestation  was 
not  extended  beyond  what  medical  science  and  experience 
proves  to  be  possible.  These  questions  were  properly  sub- 
mitted to  the  jury  under  proper  instructions.  They  were 
fully  and  carefully  examined.  Physicians  of  high  standing 
in  their  profession  were  before  the  jury,  and,  in  the  main, 
supported  the  testimony  of  the  complainant  (although 
somewhat  conflicting),  to  the  extent  that  the  facts  of  which 
she  testified  were  not  impossible.  We  cannot  say  that  the 
verdict  was  not  supported  by  suflScient  evidence. 
The  judgment  of  the  district  court  is  afiSrmed. 

Judgment  affibmed. 

The  other  judges  ooncor. 
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Ex  PARTE  John  P.  Maule. 

1.  Misdemeanor:  complaint.  A  complaint  charging  tlieoom- 
mission  of  a  misdemeanor  under  the  criminal  law  of  the  state 
will  he  held  sufficient  when  collaterally  assailed,  if  it  contains 
sufficient  to  show  a  violation  of  law,  an^  will  not  he  held  to  he 
Titiated  hecanse  it  contains  surplusage  or  redundant  matter. 

2. :   JUBI8DICTI0K  OF  COUNTY  JUDGE.  "When  a  defendant  fis 

arrested  upon  a  complaint  filed  with  the  county  judge  chaiging 
a  misdemeanor,  and  such  defendant  upon  arraignment  before 
such  judge  pleads  guilty  to  the  charge  preferred,  the  county 
judge  has  authority,  under  section  313  of  the  criminal  code,  to 
render  judgment  of  a  conviction,  within  his  jurisdiction,  and  en- 
force the  same  by  imprisonment,  as  in  other  cases  of  a  oonviction 
of  misdemeanor. 

3.    :    — \ :    MITTIMUS :   HABEAS  CORPUS.     In  such  case 

where  the  mittimus  correctly  recites  the  judgment^  but  com- 
mands the  jailer  to  receive  the  defendant  into  the  cell  of  the 
common  jail  of  the  county,  but  there  is  no  allegation  in  the  pe- 
tition for  JiabeoB  corptis  that  he  is  imprisoned  in  a  cell  or  otherwise 
than  prisoners  are  ordinarily  confined,  a  writ  of  habeas  corpus 
will  not  issue;  the  confinement  not  being  shown  to  be  illegal. 

Habeas  corpus. 

John  P.  MauUy  pro  se. 

William  Leese,  Attorney  General,  contra, 

Reese,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus.  From 
the  petition  it  appears  that  a  complaint  was  made  before  the 
county  judge  of  Fillmore  county,  charging  James  E.Mack 
and  others  with  a  violation  of  chapter  60,  Compiled  Stat- 
utes of  1885,  in  the  sale  of  intoxicating  liquors  without 
a  license.  A  warrant  was  issued  for  his  arrest,  and  upon 
being  brought  before  the  county  judge  he  plead  guilty  to 
18 
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the  charge,  and  ander  the  provisions  of  section  313  of  the 
criminal  code  he  was  fined  the  sum  of  $100.00,  and  in 
default  of  payment  was  committed  to  the  jail  of  the  coun- 
ty, there  to  be  confined  until  fine  and  costs  were  paid.  A 
mittimus  was  issued  by  the  county  judge  in  the  usual  fonr^ 
setting  out  the  judgment  as  above  stated,  but  commanding 
the  jailer  to  receive  said  Mack  into  his  custody  in  the 
'^  cell  '^  of  the  jail  of  said  county,  there  to  be  confined  until 
the  said  fine  and  costs  were  paid,  etc. 

Some  complaint  is  here  made  as  to  the  form  of  the  com- 
plaint filed  with  the  county  judge.  That  it  is  inartistically 
and  unskillfully  drawn  cannot  be  questioned,  as  it  is  liter- 
ally staffed  with  repetitions  and  unnecessary  averments,  but 
it  clearly  charges  a  violation  of  law,  and  when  the  sur- 
plusage and  redundant  matter  are  eliminated  there  is  suffi- 
cient to  support  a  conviction. 

It  is  next  claimed  that  the  county  judge  had  no  jurisdic- 
tion to  pronounce  judgment.  This  jurisdiction  is  conferred 
by  section  313,  mapray  which  is  as  follows: 

^^When  the  complaint  is  for  a  misdemeanor  only,  of  any 
grade  of  punishment  whatever,  if  the  cause  is  pending  be- 
fore the  probate  (county)  judge  of  the  county,  before  whom 
the  defendant  enters  a  plea  of  guilty  to  the  complaint,  it 
shall  be  lawful  for  such  judge,  in  his  discretion,  to  render 
judgment  of  fine  or  imprisonment,  or  both,  according  to  the 
law  of  the  case,  and  pass  sentence  accordingly,  and  enforce 
the  same  according  to  law.'' 

There  is  no  suggestion  that  the  jurisdiction  given  by  this 
section  and  assumed  by  the  court  is  in  violation  of  the  pro- 
visions of  section  16,  article  VI.  of  the  constitution,  or  that 
the  judgment  rendered  is  in  excess  of  the  powers  of  the 
county  judge.  Therefore  the  judgment  is  not  for  this  reason 
void. 

The  principal  contention  is,  that  the  clause  in  the  mitti- 
mus requiring  the  keeper  of  the  common  jail  to  receive  the 
convicted  party  into  the  eeU  of  the  jail  of  the  county  is  in 
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violation  of  his  rights,  and  that  the  imprisonment  is  there- 
fore unlawful.  It  is  not  alleged  that  this  clause  of  the 
mittimus  is  followed  in  any  respect  Indeed  such  an  as- 
sumption is  clearly  negatived  by  the  petition.  The  judg- 
ment is  that  he  be  confined  in  the  jail  of  the  county  until 
the  fine  and  costs  are  paid;  and  is  in  the  usual  form.  This 
judgment  is  correctly  recited  in  the  mittimus^  and  the  peti- 
tion alleges  that  he  is  ^'confined  in  the  common  jail  of  said 
county .''  The  imprisonment^  therefore^  is  not  unlawful^ 
and  the  writ  will  be  denied. 

Wbit  denied. 

The  other  judges  concur. 


Welmam  J.  Yates,  APPBLiiANT,  v.  Mabtik  Kinney 
AND  P.  C.  Casey,  appellees. 

1.  Landlord  and  Tenant:    tenant  holdino  oyeb.    Where 

a  lessee  of  agricultural  lands  on  shares  for  the  term  of  one  year 
holds  over  for  another  year  by  the  oonsent  of  the  landlord  no  dif- 
ferent or  other  contract  as  to  the  terms  of  the  lease  having  been 
made,  in  an  action  for  rent  the  law  will  imply  an  agreement  to 
hold  for  the  year  upon  the  terms  of  the  prior  lease. 

2.  :  MOBTGAGE  OP  CROP  BY  TENANT.  In  such  case  the  ten- 
ant may  mortgage  his  interest  in  the  crop  raised  without  the 
oonsent  of  the  lessor,  and  the  mortgagee  will  hold  the  title  of 
the  lessee  to  the  mortgaged  property,  but  subject  to  all  the  rights 
of  the  lessor,  and  such  mortgage  will  be  no  violation  of  his 
rights. 

S.  Referee :  PBAcncE.  A  conclusion  of  law  of  a  referee,  even 
if  erroneous,  upon  an  immaterial  or  unimportant  question  in 
the  case,  will  not  vitiate  his  report  or  require  it  to  be  set  aside 
by  the  court  to  which  it  is  returned,  if  the  findings  and  con- 
clnsions  are  in  other  respects  correct. 
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Appeal  from  Fillmore  county.  Heard  below  before 
Morris,  J.,  on  exceptions  to  report  of  W.  C.  Sloan,  ref- 
eree. 

Billings  &  Donisihorpe  and  Ryan  Brothers^  for  appel- 
lant, cited :  Leland  v.  Sprague^  28  Vt.,  746.  Ponder  v. 
Rhea,  32  Ark.,  435.  Chase  v.  MoDonneU,  24  111.,  236. 
Harrison  v.  Ricks,  71  N.  C,  11.     Bingham  Sales,  180. 

John  P.  MauUy  for  appellee  Kinney,  cited:  Taylor's 
Landlord  and  Tenant,  8th  ed.,  §  68.  Schuyler  v.  Smith, 
61  N..  Y.,  313.     Poessenecker  v.  Weaiherby,  16  Neb.,  96. 

J.  H.  RushUm,  for  appellee  Carey,  cited :  Jones'  Chattel 
Mortgages,  §§  141,  143.  Arques  v.  Wdsson,  61  Cal., 
620.  BuU  V.  EUeU,  19  Wall,  644.  RoUnstm  v.  Kruse, 
29  Ark.,  576. 

Beebe,  J. 

This  was  an  action  in  equity  to  restrain  the  defendant 
Xinney,  a  tenant  of  plaintiff,  and  defendant  Carey,  a 
mortgagee,  by  chattel  mortgage  of  the  crops,  from  com- 
mitting waste  and  appropriating  to  their  own  use  the  crops 
grown  on  the  land  of  plaintiff  during  the  year  1884  by 
the  cultivation  of  defendant  Einney. 

It  appears  from  the  pleadings  and  evidence  that  Kinney 
was  a  tenant  of  plaintiff  during  the  year  1883  under  a 
written  lease,  of  which  the  following  is  a  copy  : 

"This  indenture  made  this  26th  day  of  November,  1882, 
W.  J.  Yates,  party  of  the  first  part,  and  Martin  A.  Kin- 
ney, party  of  the  second  part,  witnesseth :  that  the  said 
party  of  the  first  part  in  consideration  of  the  covenants  of 
the  said  party  of  the  second  part  hereinafter  set  forth  do 
by  these  presents  lease  to  the  said  party  of  the  second  part 
the  following  described  property,  to-wit : 
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^'  The  north  J  of  section  30,  township  six  (6),  range  two 
(2)  west,  all  of  the  broke  land  except  the  north-west  40  in 
timber. 

''To  have  and  to  hold  the  same  to  the  said  party  of  the 
second  part  from  the  6th  day  of  November,  1882,  to  the 
26th  day  of  December,  1883.  And  the  said  party  of  the 
second  part,  in  consideration  of  the  leasing  the  premises  as 
above  set  forth,  covenants  and  agrees  with  the  party  of  the 
first  part  to  pay  said  party  of  the  first  part  as  rent  for  the 
same  the  sum  of dollars,  payable  as  follows,  to-wit: 

"  One-third  of  all  the  grain  that  is  raised  on  the  above 
land — the  small  grain  in  the  half-bushel  any  place  on  the 
farm  that  the  party  of  the  first  part  may  ask,  the  corn  to 
be  husked  and  delivered  on  the  farm  any  place  that  the 
party  of  the  first  part  may  direct.  The  crop  is  considered 
the  property  of  the  first  party  until  it  is  divided,  and  it  is 
further  agreed  between  the  parties  that  the  com  is  to  be 
husked  by  the  25th  day  of  December,  1883,  and  the  small 
grain  to  be  threshed  as  soon  as  it  is  fit. 

*'  The  said  party  of  the  second  part  further  covenants 
with  the  said  party  of  the  first  part  that  at  the  expiration 
of  the  time  mentioned  in  this  lease,  peaceable  possession  of 
the  said  premises  shall  be  given  to  the  said  party  of  the 
first  part  in  as  good  condition  as  they  are  now,  the  usual 
wear,  inevitable  accidents,  and  loss  by  fire  excepted,  and  that 
upon  the  non-payment  of  the  whole  or  any  portion  of  the 
said  rent  at  the  time  when  the  same  is  above  promised  to  be 
paid,  the  said  party  of  the  first  part  may,  at  election,  either 
distrain  for  said  rent  due  or  declare  this  lease  at  an  end 
and  recover  possession  as  if  the  same  was  held  by  forcible 
detainer,  the  said  party  of  the  second  part  hereby  waiving 
any  notice  of  such  election  or  any  demand  for  the  possession 
of  said  premises  and  any  demand  for  the  payment  of  said  rent 
or  any  installment  thereof.  And  it  is  further  covenanted 
and  agreed  between  the  parties  aforesaid  that  if,  at  the  ex- 
piration of  the  term  hereby  created,  the  said  lessee  shall  re- 
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main  in  possession  of  said  premises  or  any  part  thereof^  he 
shall  be  considered  and  treated  as  a  tenant  at  sufferance  of 

said  party  of  the  first  part  at  the  monthly  rental  of . 

The  covenants  herein  shall  extend  to  and  be  binding  apon 
the  heirs^  executors,  and  administrators  of  the  parties  to 
this  lease. 

*^  Witness  the  hands  and  seals  of  the  parties  aforesaid. 
"W.J.Yates.  [Seal.] 
"Martin  E.  Kinney.  [Seal.]" 

It  is  also  undisputed  that  defendant  retained  possession 
and  cultivated  the  land  during  the  year  1884. 

Plaintiff  alleged  in  his  petition  that  on  the  25th  day  of 
March;  1884,  and  while  defendant  was  in  possession  of  the 
land,  a  new  contract  of  lease  was  entered  into,  verbally,  by 
which  it  was  agreed  that  for  the  use  of  that  part  of  the 
farm  on  which  a  corn  crop  was  to  be  raised  the  defendant 
was  to  pay  1,960  bushels  of  corn,  to  be  husked  and  cribbed; 
and  for  that  part  of  the  land  upon  which  small  grain  was 
grown  he  was  to  receive  one-third  of  the  product,  delivered 
in  the  bushel  on  the  farm^  but  that  it  was  inconvenient  to 
execute  the  written  lease  at  that  time,  and  it  was  to  be 
written  and  signed,  afterwards;  and  when  presented  to 
Einney  about  the  first  of  July,  1884,  he  refused  to  sign  it. 
It  is  alleged  tliat  Kinney  had  executed  mortgages.to  Carey 
and  others  upon  his  undivided  interest  in  the  crop  to  secure 
near  o';^ht  hundred  dollars  of  indebtedness,  and  that  Kinney 
was  gathering  the  corn  and  converting  it  to  his  own  use ; 
that  he  had  a  lai^e  number  of  hogs  running  at  large  in  the 
grain,  committing  great  waste  and  inseparable  damage; 
that  he  was  insolvent;  that  he  had  failed  to  cultivate 
the  land  as  required  by  the  contract,  by  which  the  farm 
was  damaged  and  the  crops  deficient;  that  he  had  failed  to 
cut  and  care  for  a  portion  of  the  small  grain  grown  on  the 
land;  had  torn  down  and  converted  certain  buildings  stand- 
ing thereon ;  had  used  fruit  to  a  large  amount  in  value 
which  had  been  reserved  to  plaintiff;  that  stock  of  various 
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kinds  was  runoing  at  large  on  the  land  injuring  the  trees 
and  shrubbery  as  well  as  the  crops,  and  that  unless  restrained 
he  would  continue  to  waste  and  destroy  the  crops^  etc.  It 
is  further  alleged  that  Carey,  unless  restrained,  will  take 
possession  and  convert  the  mortgaged  property  under  the 
terms  of  his  mortgage.  Prayer  for  injunction  against  both 
defendants  and  for  judgment  for  $847.00  damages  and  costs 
against  Kinney,  and  decree  for  his  portion  of  the  crop  as 
against  both  defendants. 

Kinney  answered,  denying  all  the  al  lotions  of  the  pe- 
tition as  to  waste  and  destruction  or  conversion  of  the 
crops  or  other  property;  sets  up  his  lease  for  the  year  1883^ 
imder  the  contract  hereinbefore  set  out,  and  alleging  that 
during  the  existence  of  the  lease  of  1883,  and  while  in  pos- 
session of  the  land  under  the  same,  he  rented  the  land  for 
another  year,  and  that  under  and  by  virtue  of  said  second 
agreement  he  continued  upon  and  had  possession  of  the 
farm,  putting  in  and  cultivating  the  crops,  etc. ;  that  he 
did  not  sign  or  agree  to  sign  the  contract  of  lease  set  out  in 
plaintiff's  petition,  and  that  it  was  the  agreement  between 
them  that  the  conditions  and  terms  of  the  lease  for  1883 
were  the  conditions  and  terms  under  which  he  was  to  &rm 
and  cultivate  the  land  during  the  year  1884,  and  no  other, 
the  lease  of  1883  being  extended  for  another  year.  The 
execution  of  the  mortgage  to  Carey  on  his  interest  in  the 
crops  is  admitted. 

darey  answered,  admitting  the  execution  of  the  mort- 
gage and  asking  that  his  interest  in  the  portion  of  the  crop 
covered  thereby  be  protected,  etc.  The  reply  was  a  gen- 
eral denial. 

The  cause  was  referred  to  a  referee  for  findings  of  fact 
and  conclusions  of  law.  The  referee  took  the  testimony, 
and  reported  his  findings  as  follows: 

"findings  of  fact. 

"1st.  That  on  the  26th  day  of  November,  1882,  the 
plaintiff,  William  J.  Yates,  leased  in  writing  the  north 
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half  of  section  80^  township  6^  range  2  west,  in  Fillmore 
county^  to  defendant  Martin  Kinney,  for  the  term  of  one 
year  from  the  said  26th  day  of  November,  1882. 

'*  2d.  That  by  the  terms  of  said  lease  defendant  Kin- 
ney was  to  pay  as  rent  to  plaintiff  one-third  of  all  grain 
raised  on  said  farm,  the  small  grain  to  be  delivered  on  said 
farm  any  place  the  plaintiff  might  direct,  in  the  half  bushel, 
and  the  com  to  be  husked  and  delivered  any  place  on  said 
farm  plaintiff  might  require  it  to  be  delivered. 

^^  3d.  Th^t  defendant  entered  upon  the  said  land  and 
farmed  the  same  for  the  year  1883,  under  and  by  virtue  of 
said  lease. 

"4th.  That  during  the  last  of  August  or  first  of  Sep- 
tember, 1883,  the  plaintiff  and  defendant  had  a  conversa- 
tion concerning  defendant  having  said  land  for  the  year 
1884,  and  that  it  was  then  and  there  agreed  between  plain- 
tiff and  defendant  Kinney  that  defendant  could  have  the 
said  place  for  the  next  year,  to-wit,  1884,  and  that  no 
terms  were  then  agreed  upon. 

"6th.  That  defendant  Kinney  remained  on  said  land 
and  farmed  the  same  for  the  year  1884. 

«6th.  I  find  that  on  the  25th  day  of  March,  1884, 
plaintiff  requested  defendant  Kinney  to  come  to  his  house 
in  Geneva,  that  plaintiff  wanted  to  make  a  change  in  the 
lease,  and  that  defendant  Kinney  went  to  the  house  of 
plaintiff  and  the  proposed  change  was  talked  over  and  dis- 
cussed, and  that  no  change  in  the  terms  of  the  lease  or  new 
lease  was  then  consummated ;  and  I  further  find  no  con- 
sideration was  proposed  to  be  given  defendant  for  the  pro- 
posed new  lease. 

"  7th.  I  find  that  plaintiff  drew  up  a  lease  embodying  the 
terms  proposed  by  him  on  the  said  25th  day  of  March,  1884, 
and  afterward,  to- wit,  on  the  5th  day  of  July,  1884,  plain- 
tiff presented  the  said  lease  to  said  defendant  to  sign,  which 
said  defendant  refused  to  do,  and  that  said  lease  so  pre- 
sented is  not  signed  by  plaintiff. 
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''8th.  I  find  that  one-third  of  all  grain  raised  on  said 
land  has  been  delivered  to  said  plaintiff  or  set  apart  to  him 
for  the  year  1884^  exoept  one-third  of  twenty  acres  of  oats. 

^'9th.  I  find  that  defendant  was  prevented  from  har- 
vesting said  oats  by  the  extreme  wet  weather,  and  I  fur- 
ther find  defendant  used  due  diligence  in  attempting  to 
harvest  the  same,  and  that  the  said  oats  would  average 
about  thirty  bushels  to  the  acre,  and  that  defendant's  share 
of  the  same  would  have  been  about  200  bushels,  had  the 
same  been  harvested. 

'^  10th.  I  find  neither  at  the  time  of  the  filing  of  the 
petition,  nor  at  any  time  since  the  filing  thereof,  nor  before 
the  filing  thereof,  has  defendant  permitted  his  hogs  or  any 
stock  of  any  kind  to  run  at  large  on  said  farm. 

*'llth.  I  find  that  no  damage  is  found  to  have  been 
done  to  the  crops,  the  orchard,  the  meadow,  or  any  other 
property  of  plaintiff,  or  any  property  in  which  plaintiff  has 
any  interest,  by  stock  or  by  reason  of  stock  of  defendant 
running  at  large. 

*^  12th.  I  find  that  at  the  time  of  the  filing  of  this  pe- 
tition the  defendant  Martin  Kinney  was  not  converting  the 
whole  of  said  crop  tu  his  own  use,  or  any  more  of  said  crop 
than  belonged  to  him  as  his  share  of  the  crop. 

"  13th.  I  find  there  is  no  evidence  in  the  record  to 
show  that  defendant  Kinney  is  insolvent. 

^'  14th.  I  find  that  twelve  acres  of  said  farm  was  fresh 
broken  prairie,  and  that  the  same  was  not  rotted  and  was 
untillable,  and  by  reason  thereof  defendant  failed  to  culti- 
vate the  same. 

^M5th.  I  find  that  there  is  no  evidence  to  sustain  the 
allegation  that  the  defendant  has  torn  down,  destroyed,  or 
burnt  up  any  stable  or  part  thereof,  or  permitted  the  same 
to  be  done. 

'^16th.  I  find  that  the  defendant  Martin  Kinney  has 
not  used,  destroyed,  or  converted  to  his  own  use  any  of  the 
fruit  grown  on  the  farm  for  the  year  1884. 
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''17th.  I  find  that  defendant  Kinney  has  done  no  waste 
on  said  farm  or  permitted  none  to  be  done,  and  that  no 
waste  was  being  committed  at  the  time  of  the  filing  of  the 
petition  in  this  case. 

'*  18th.  I  find  that  on  the  22d  day  of  March,  1884,  the 
defendant  made,  executed,  and  delivered  to  P.  C.  Carey, 
pne  of  the  defendants  herein,  a  chattel  mortgage  on  two- 
thirds  of  the  crop  raised  on  the  said  farm  for  the  year 
1884,  to  secure  the  sum  of  $686.90. 

"  19th.  I  find  that  on  the  Slst  day  of  May,  1884,  de- 
fendant Kinney  made^  executed,  and  delivered  to  defend- 
ant P.  C.  Carey  a  chattel  mortgage  to  secure  the  sum  of 
$106.50.^' 

"CJONCLUSIONB  OP  LAW. 

''  I.  The  defendant  Kinney  is  holding  over  after  the 
expiration  of  the  lease  of  November  26th,  1882,  and  under 
and  by  virtue  of  which  he  farmed  the  same  land  for  the 
year  1883,  with  the  knowledge  and  consent  of  plainti£ 

''  II.  In  the  absence  of  any  agreement  as  to  terms  of 
rental,  his  holding  will  be  governed  by  and  controlled  by 
the  terms  of  the  lease  for  the  previous  year. 

''  III.  Having  permitted  defendant  Kinney  to  occupy 
said  premises  under  an  agreement  that  he  could  have  the 
place  for  the  year  1884,  and  without  changing  the  terms 
of  said  lease  for  the  previous  year  at  the  time  such  agree- 
ment was  made,  plaintiff  cannot  impose  on  the  defendant 
other  terms  more  burdensome  without  a  new  consideration 
therefor. 

"IV.  The  oats  having  been  destroyed  by  inevitable 
accident,  defendant  Kinney  cannot  be  held  responsible 
therefor. 

"V.  The  defendant  P.  C.  Carey  has  a  li^n  on  said 
two-thirds  of  the  crops  raised  by  defendant  Kinney  for  the 
sum  of  $686.90  and  the  sum  of  $106.60  secured  by  his 
respective  mortgages. 
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"  VI.  There  were  no  grounds  for  suing  out  an  injunc- 
tion in  this  cause^  and  the  same  should  be  dissolved. 

*'  VII.  That  this  bill  should  be  dismissed  at  the  cost 
of  plaintiff.    All  of  which  is  respectfully  submitted. 

"W.  C.  Sloan,  Referee.^' 

Upon  the  findings  and  conclusions  being  filed  in  court, 
the  plaintiff  filed  his  exceptions  thereto  as  follows: 

''The  plaintiff  excepts  to  the  findings  of  law  and  of  fact 
by  the  referee,  for  the  following  reasons : 

'^  1st  In  the  sixth  finding  of  fact  by  the  referee  he  finds 
that  on  March  25th,  1884,  no  new  lease  was  then  and 
there  consummated  by  and  between  plaintiff  and  defendant, 
and  that  there  was  no  consideration  proposed  to  be  given 
defendant  for  the  proposed  change  or  new  lease,  when  in 
fact  the  record  which  the  referee  has  made  of  the  testimony 
of  this  case  shows  that  the  terms  of  rental  of  the  land  in 
question  for  the  year  1884  were  agreed  upon,  and  said  evi- 
dence also  shows  that  plaintiff  and  defendant  also  agreed 
to  reduce  the  evidence  of  their  contract  to  writing  on  or 
shortly  after  March  25th,  1884. 

''  2d.  The  referee  in  his  eighth  finding  of  fact  says,  that 
one-third  of  all  the  grain  raised  by  defendant  in  the  year 
1884  has  been  delivered  or  set  apart  to  plaintiff,  when  in 
fact  the  evidence  taken  by  the  referee  shows  that  the  tes-  . 
timony  of  one  of  defendant's  witnesses^  and  also  by  defend- 
ant, that  a  part  of  the  com  has  not  been  delivered  or  set 
apart  to  plaintiff  in  any  way. 

"  3d.  The  ninth  finding  of  fact  by  the  referee  is,  that 
defendant  was  prevented  from  harvesting  the  oats  because 
of  wet  weather,  when  the  testimony  of  defendant  is,  that 
he  harvested  and  threshed  some  of  said  oats  and  they  were 
nice  and  plump,  and  that  he  stopped  cutting  said  oats  be- 
cause he  thought  they  were  too  green ;  and  the  testimony 
of  defendant's  witness  Porter  is,  that  he  had  been  cutting 
with  a  header  right  along  up  to  a  certain  day  when  he  at- 
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tempted  to  cut  the  oats  in  question  and  that  the  oats  were 
then  dead  ripe — ^then  the  evidenoe  shows  that  after  that  the 
rain  spoiled  the  oats. 

^'  4th.  The  tenth  and  eleventh  findings  of  &ct  by  the 
referee  show  that  no  damage  to  property,  orchard,  or  any- 
thing else  of  plaintiff,  by  stock,  has  been  proven  in  the  trial 
of  this  case,  when  the  evidence  of  damage  to  the  property 
of  plaintiff  is  in  record  made  by  referee  and  undisputed. 

^*  6th.  The  twelfth  finding  of  fact  by  the  referee  is,  that 
the  defendant  was  only  taking  such  part  of  the  crop  as  was 
his  at  the  time  of  the  filing  of  the  petition,  when  the  evi- 
dence of  both  plaintiff  and  defendant  shows  that  the  whole 
of  the  crop  was  the  property  of  the  plaintiff  until  it  was 
divided,  and  the  evidence  of  defendant  is,  he  had  sold  two- 
thirds  of  it  to  P.  C.  Carey  by  chattel  mortgage,  and  that  a 
portion  was  being  gathered  and  fed  there  is  no  dispute. 

"  6th.  The  thirteenth  finding  of  fact  by  the  referee,  that 
twelve  acres  of  the  said  farm  was  fresh  broken  prairie  and 
untillable,  is  not  supported  by  sufiicient  evidence;  the  evi- 
dence showing  that  part  of  the  same  has  been  plowed  or 
backset  by  defendant  in  the  Ml  of  1883,  and  that  it  was 
broken  in  the  year  1883. 

«  7th.  The  fifteenth  fiuding  of  fact  by  the  referee  is  not 
sustained  by  the  evidence;  the  referee  finds  that  defendant 
has  not  converted  any  of  the  ftruit  in  question  to  his  own  use, 
when  defendant  swears  that  he  did  take  part  of  the  same." 

Plaintiff  objects  and  excepts  to  the  conclusions  of  law  by 
the  referee  for  the  following  reasons: 

^*  Ist.  That  the  first  conclusion  of  law  in  which  the  ref- 
eree finds  that  as  a  matter  of  fact  the  holding  of  the  de- 
fendant of  the  lands  in  question  was  with  the  knowledge 
and  consent  of  plaintiff,  which  fact  is  nowhere  proven  by 
the  evidence. 

'*  2d.  The  third  conclusion  of  law  by  the  referee,  that 
because  the  defendant  occupied  the  premises  under  an  ar- 
rangement made  August  or  September,  1883,  that  he  could 
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have  the  land.in  1884,  and  no  terms  being  then  agreed  upon, 
that  after  August  or  September,  1883,  a  new  contract  oould 
not  be  made  without  a  new  consideration,  or  as  near  as  I 
<»n  understand  the  said  conclusion,  it  seems  to  hold  that 
because  plaintiff,  in  August  or  September,  1883,  told  de- 
fendant that  he  oould  have  the  land  in  question  for  1884, 
and  agreed  upon  the  terms  at  that  time,  that  they  cannot 
afterwards  fix  and  agree  upon  terms,  because  the  law  has 
presumed  at  some  time  or  other  that  because  no  terms  were 
agreed  upon  thej  would  be  the  same  as  for  the  previous-year, 
and  the  conclusion  as  based  upon  the  findings  of  fact  and 
the  other  conclusions  of  law,  would  seem  to  hold  a  tenancy 
at  will  or  for  years  oould  not  be  changed  into  a  tenancy 
for  a  specified  time  or  term. 

''  3d.  The  fourth  conclusion  of  law  by  the  referee  being 
founded  and  based  on  an  erroneous  finding  of  fiict  is  not 
applicable. 

'^4th.  The  sixth  conclusion  of  law  by  the  referee,  that 
there  were  no  grounds  for  suing  out  the  injunction  in  this 
-case,  is  not  based  on  correct  findings  of  fact,  the  facts  claimed 
by  both  the  plaintiff  and  defendant  are  that  the  whole  of 
the  crop  was  the  property  of  plaintiff,  and  the  undisputed 
evidence  is  that  defendant  was  using  and  converting  part 
of  said  crop  to  himself,  and  the  evidence  of  defendant  shows 
that  he  had  sold  and  transferred  two- thirds  of  said  crop 
and  the  right  of  possession  thereof  to  P.  C.  Carey,  which 
was  a  violation  of  the  rights  of  plaintiff,  and  would  cause  . 
great  and  irreparable  injury  to  plaintiff/^ 

The  exceptions  were  overruled  and  the  report  confirmed, 
the  temporary  injunction  was  dissolved  and  the  cause  dis- 
missed at  plaintiff's  cost.  The  cause  is  brought  to  this 
oourt  for  review  by  appeal. 

There  are  ten  assignments  of  error  which  are: 

'^  I.  The  referee  erred  in  finding  an  express  lease  created 
by  the  conversation  defendant  claims  he  had  with  plaintiff 
in  the  latter  part  of  August  or  first  of  September. 
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^'  II.  The  referee  erred  in  finding  as  a  fact  that  defend- 
ant Kinney  under  the  evidencje  waa  not  insolvent. 

'^  III.  The  referee  erred  in  finding  that  no  damage  was 
done  the  crop  by  defendant's  stock  running  at  large. 

"  rV.  The  referee  erred  in  finding  that  the  mortgages 
executed  to  Carey  were  no  violation  of  the  property  rights 
of  plaintiff  in  the  grain. 

'*  y .  The  referee  erred  in  finding  that  a  new  contract 
of  lease  could  not  be  made  in  March^  1884,  without  a  new 
consideration. 

*^  YI.  The  referee  erred  in  finding  there  were  no  grounds 
for  suing  out  the  injunction  herein. 

'^  YII.  The  referee  erred  in  recommending  that  the  in- 
junction be  dissolved. 

''  YIII.  The  court  erred  in  rendering  judgment  in  ac- 
cordance with  the  findings  and  recommendations  of  the 
referee. 

"  IX.  The  court  erred  in  overruling  plaintiffs  several 
exceptions  to  the  report  of  the  referee. 

^^  X.  The  court  erred  in  not  making  perpetual  the  in- 
junction herein  granted,  upon  both  the  referee's  report  and 
the  evidence  submitted." 

It  is  not  deemed  necessary  to  notice  all  these  assignments 
of  error  in  their  order,  but  we  must  be  content  to  say  gen- 
erally, as  to  the  second  and  third,  that  we  have  carefully 
read  all  the  testimony  submitted  by  plaintiff  in  his  abstract, 
which  is  doubtless  correct,  and  find  that  there  was  sufiident 
to  sustain  these  findings  of  fact. 

As  to  the  first  assignment,  there  was  testimony  from 
which  the  referee  could  find  that  prior  to  the  expiration  of 
the  first  lease  the  parties  made  an  agreement  that  Kinney 
should  have  the  land  for  the  year  1884,  beginning  at  the 
expiration  of  the  lease  of  1883 — ^November  26 — and  ending 
November  26,  1884,  That  Kinney  did  fall  plowing  in 
1883  for  the  next  year's  crop,  hauled  out  manure,  put  up 
hay,  and  in  the  spring  of  1884  sowed  his  wheat  and  oats. 
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During  this  time  do  suggestion  was  made  by  plaintiff  that 
he  desired  the  possession  of  the  property  nor  that  the  pos- 
session of  Kinney  was  not  entirely  satisfactory  to  him.  He 
does  not  claim  to  have  approached  Kinney  upon  the  subject 
until  the  25th  of  March^  1884,  four  months  after  the  ex- 
piration of  the  prior  lease.  Up  to  that  time  Kinney  insists 
he  was  holding  under  the  terms  of  the  prior  lease.  Plain- 
tiff does  not  claim  that  any  other  contract  or  agreement 
had  been  made.  He  had  never  demanded  the  possession 
of  the  premises  nor  given  notice  to  Kinney  to  quit 

In  Schuyler  v.  Smith,  51  N.  Y.,  809,  the  court  says: 
^^The  law  is  too  well  settled  to  be  disputed  that  where  a 
tenant  holds  over  after  the  expiration  of  his  term,  the  law 
will  imply  an  agreement  to  hold  for  a  year  upon  the  terms 
of  a  prior  lease/'  citing  authorities. 

In  Taylor's  Landlord  and  Tenant,  sec  58,  it  is  said : 
*'  When  a  landlord  suffers  the  tenant  to  remain  in  posses- . 
8i6n  after  the  expiration  of  the  original  tenancy,  or  lets  in 
a  tenant  under  a  void  lease,  and  receives  rent,  thereby  es- 
tablishing a  new  tenancy  from  year  to  year,  the  law  pre- 
sumes the  holding  to  be  upon  the  terms  of  the  original 
demise  subject  to  the  same  rent  and  to  all  the  covenants 
contained  in  tlie  original  lease,  so  &r  at  least  as  they  are  ap- 
plicable to  the  new  condition  of  things,''  citing  a  number 
of  cases.  This  action  being  one  for  the  collection  of  rent 
and  not  one  in  which  the  right  of  possession  is  drawn  in 
question,  it  seems  dear  that  the  decision  of  the  referee  upon 
that  point  was  correct,  there  being  sufficient  evidence  as 
to  the  facts  to  sustain  it. 

The  question  presented  by  the  4th  assignment  of  error 
has  been  virtually  decided  by  this  court  in  Dworakv.  Graves, 
16  Neb.,  706,  in  which  it  was  held  that  a  tenant  might 
assign  'his  lease  or  sell  his  share  of  the  crop  raised  upon  the 
leased  premises  without  the  consent  of  the  lessor,  unless 
prohibited  by  the  terms  of  the  lease,  and  that  such  assign- 
ment or  sale  would  carry  to  the  assignee  or  purchaser  the 
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rights  of  the  lessee  under  the  contract  or  lease.  It  would 
logically  follow  that  the  same  rights  or  interests  might  be 
mortgaged.  But  it  is  insisted  that^  as  by  the  terms  of  the 
lease,  the  crop  is  considered  the  property  of  plaintiff  until 
it  is  divided,  a  different  rule  would  have  to  be  applied,  and 
that  no  such  transfer  or  mortgage  could  be  made  which 
would  not  violate  the  property  rights  of  plaintiff.  It  is 
evident  that  Kinney  had  some  interest  in  the  crops.  The 
fiict  that  the  extent  of  that  interest  depended  upon  his  com- 
pliance with  the  terms  of  his  lease  would  not  deprive  him 
of  the  right  to  sell  or  mortgage  it  By  the  terms  of  the 
mortgage  if  by  no  other  means  of  knowledge^  Carey  had 
notice  that  Kinney's  interest  was  an  undivided  one  and  he 
was  charged  with  notice  of  the  rights  of  plaintiff.  He  could 
take  no  higher  or  greater  tittle  than  Kinney  had,  and  could 
assert  no  right  as  against  plaintiff  that  Kinney  had  not 

The  6th  assignment  of  error,  perhaps,  refers  to  the  third 
conclusion  of  law  as  found  by  the  referee  in  connection 
with  the  sixth  finding  of  iact.  The  finding  of  the  referee 
is  substantially  that  defendant  Kinney  was,  on  the  26th  of 
March,  1884,  holding  over  under  the  lease  of  1883,  by  virtue 
of  his  agreement  and  possession,  and  that  this  being  the  case, 
there  being  no  change  in  the  terms  of  the  lease,  the  plain- 
tiff could  not  impose  on  the  defendant  more  burdensome 
terms,  to  which  he  had  not  agreed,  without  a  new  consid- 
eration therefor.  But  suppose  the  conclusion  was  as  claimed 
by  plaintiff.  It  would  not  follow  that  the  report  must  for 
that  reason  be  set  aside,  even  if  erroneous.  The  finding  of 
the  referee  as  to  the  facts  was,  that  ^*  no  change  of  the  terms 
of  the  lease  was  *  *  consummated  "  on  the  25th  day  of 
March,  1884,  and  that  when  the  new  lease  was  presented 
to  Kinney  for  his  signature  he  refused  to  sign  it.  There- 
fore the  rights  of  the  parties  were  unchanged,  and  the  ques- 
tion of  consideration  becomes  an  unimportant  element  in 
the  case. 

As  the  sixth,  seventh,  eighth,  ninth,  and  tenth  condu- 
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sions  of  law  would  properly  follow,  or  result  from  the 
prior  finding  which  we  have  held  to  be  correct,  they  need 
not  be  diBcusEied  here. 

It  follows  that  the  decision  and  decree  of  the  district 
court  was  Correct.     It  is  therefore  affirmed. 

JDjbgbek  apfibmed. 

The  other  judges  concur. 


Otoe  Ooukty,  plaintifp  in  erbob,  v.  Frederick 
Heye  bt  al.,  DEFENDAinrs  in  error. 

1.  Beads:  damages  on  openiko.  Where  a  public  road  is  lo- 
cated alongside  of  a  railway  preyioosly  oonstracted  and  in*  op- 
^tion,  the  jury  in  awarding  damages  to  the  land  owner  for  sach 
public  road  cannot  consider  as  an  element  of  damage  the  fact 
that  teams  passing  along  such  road  might  be  fHghtened  by  the 
cars  and  ran  away  and  injure  this  land  owner's  fences  or  crops. 

3.    :    :    iNSTBUcnoN  to  juby.    The  jury  should  be 

instructed  as  to  what  constitutes  the  proper  elements  of  damage 
and  an  instruction  that  the  jury  should  allow  the  land  owner 
'*  any  incidental  damages  sustained  by  reason  oif  the  location  of 
the  Toad,"  etc,  without  stating  what  constitutes  incidental  dam- 
ages, is  liable  to  mislead  the  jury. 

Error  to  the  district  court  for  Otoe  county.    Tried  be- 
low before  Pound,  J. 

John  C7.  Waiaon,  for  plaintiff  in  error,  cited:    Wagner  v. 
Oage  County,  8  Neb.,  242. 

Frank  T.  JRanaom,  for  defendants  in  error,  cited :  3  Suth- 
erland Damages,  434.    Bigdow  v.  B.  JB.,  27  Wis.,  478. 
Bland  v.  Hixenbaugh,  39  Iowa,  532.     M.,  K  &  T.  R.  B. 
v.  Haines,  10  Kan.,  439.     Fowler  v.  B.  i2.,  107  Mass.,  352* 
19 
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Maxwell^  Ch.  J. 

In  August,  1884^  a  petition  duly  signed  was  presented 
to  the  county  commissioners  of  Otoe  county  praying  for 
the  location  of  a  public  road  commencing  at  the  north-east 
corner  of  the  south-east  quarter  of  section  22,  township  8, 
range  13  east,  running  thence  west  on  north  line  of  said 
section  to  its  intersection  with  the  line  of  the  Nebraska 
railway,  thence  along  the  line  of  said  railway  to  the  west- 
ern line  of  said  quar4;er  section  at  Summit  Station.  The 
road  was  located  as  prayed,  whereupon  the  defendants  in 
error  filed  a  claim  for  damages,  and  were  allowed  $115, 
from  which  award  they  appealed  to  the  district  court 

On  the  trial  of  the  cause  in  the  district  court  the  jury 
returned  a  verdict  in  their  favor  for  the  sum  of  $250,  upon 
which  judgment  was  rendered.  The  county  brings  the 
cau^  into  this  court  by  petition  in  error. 

The  testimony  tends  to  show  that  the  railway  had  been 
built  and  was  in  operation  when  this  road  was  located  and 
it  is  to  be  presumed  that  the  owner  of  the  land  in  contro- 
versy when  the  railway  was  located  and  constructed  had 
received  compensation  for  all  injuries  caused  by  the  loca- 
tion and  operation  of  said  railway.  Such  damages,  there- 
fore^ as  the  railway  company  was  liable  for  upon  condemn- 
ing the  right  of  way  cannot  be  considered  in  estimating  the 
amount  due  for  damages  to  the  same  tract  by  reason  of  the 
location  of  a  public  road  alongside  of  such  railway.  In 
other  words,  the  railway  company  is  required  to  pay  for 
the  land  actually  taken  and  for  such  incidental  damages  to 
the  residue  of  the  tract  as  tend  to  diminish  its  value.  What 
elements  enter  into  the  computation  of  such  damages  need 
not  now  be  considered  as  the  question  is  not  b^ore  the 
court. 

The  court  gave  the  following  instructions  to  the  jury: 

'*In  addition  to  the  actual  value  of  the  land  you  should 
allow  him  any  incidental  damages  sustained  by  reason  of 
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the  location  of  the  road,  if  any  such  from  the  evidence  70Q 
find  he  has  sostained,  sach  as  building  and  maintaining  ad- 
ditional fences,  made  necessaiy  by  the  location  of  the  road, 
as  well  as  any  other  facts  which  you  may  find  from  the  evp- 
dence  thai  would  in  any  way  depreciate  the  value  of  the 
land  or  farm  by  reason  of  the  establishment  of  the  road 
complained  of,  and  in  no  event  can  you  reduce  the  dam- 
ages so  sustained  by  plaintiff  on  account  of  any  benefits 
sustained  by  him  in  common  with  his  neighbors  on  account 
of  the  establishment  of  the  road  complained  of.'^  Also  the 
following:  '^  If  you  find  for  the  plaintiff  you  will  take  into 
consideration  the  value  of  the  whole  tract  of  land  over 
which  the  road  is  located  before  the  portion  thereof  was 
taken  for  a  road  and  its  value  after  the  taking,  and  also 
whether  the  horses  and  teams  driven  along  the  located  road 
are  liable  to  be  frightened  by  engines  passing  along  the  rail- 
road mentioned  in  the  evidence,  and  to  run  away  and  to 
destroy  property,  such  as  crops  and  fences  on  the  land,  and 
any  general  or  particular  inconvenience  to  which  the  plain- 
tiffs will  be  put  by  reason  of  the  locating  of  the  road  and 
the  taking  of  the  land  for  the  use  thereof.  The  plaintiffs 
are  entitled  to  be  compensated  not  only  for  the  value  of 
the  land  appropriated,  but  also  for  the  incidental  injury  to 
the  value  of  the  residue/' 

These  instructions  were  duly  excepted  to,  and  the  giving 
of  the  same  is  now  assigned  for  error. 

Some  of  the  witnesses  had  testified  that  teams  passing 
along  the  proposed  road  were  liable  to  be  frightened  by 
'  passing  trains  and  would  run  off  over  the  defendant's  grain 
or  grass,  causing  damage.  Also  that  teams  frightened  in 
this  manner  are  liable  to  break  or  injure  the  fence  if  erected, 
unless  it  was  very  substantial,  and  one  witness,  after  esti- 
mating the  damages  at  a  large  sum,  adds,  ^^to  say  nothing 
of  the  embarrassment  caused  by  travelers  and  the  public, 
which  is  very  embarrassing.  I  have  had  it.''  Cross-exam- 
ined: "They  will  steal  your  chickens,  carry  off  your  ^gs^ 
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hatchet — ^anything.  But  in  this  instanoe  I  base  the  dam- 
age OD  the  value  of  the  land  and  cost  of  fencing/'  eta 

The  objection  to  the  instructions  complained  of  is  in  suIh 
mitting  to  the  jury  the  question  of  mere  possible  damages 
not  resulting  from  the  appropriation  and  legitimate  use  of 
the  road^  as  '*  any  incidental  damages  sustained  by  reason 
of  the  location  of  the  road/'  "  whether  the  horses  and  teams 
driven  along  the  public  road  are  liable  to  be  frightened  by 
engines  passing  along  the  railroad  mentioned  in  the  evi- 
dence, and  to  run  away  and  destroy  property  such  as  crops 
and  fences  on  the  land."  Such  damages  are  too  remote  and 
uncertain  to  be  considered^  and  are  not  within  the  rule 
stated  in  the  cases  cited  by  the  defendant  in  error.  Snyder 
V.  W.  U.  B.  R  Co.,  26  Wis.,  60.  Biglow  v.  W.  W.  By. 
Co.,  27  Wis.,  478.  ParhB  v.  W.  OrU.  B.  R  do.,  33  Wis., 
413. 

In  those  cases  the  damages  allowed  were  such  as  presum- 
ably resulted  from  the  location,  construction,  and  operation 
of  the  railroad — ^not  such  as  were  liable  to  result  from  other 
causes. 

The  instructions  are  objectionable  also,  because  too  indefi- 
nite. The  jury  should  be  told  in  clear  and  direct  language 
what  may  be  considered  by  them  in  making  up  their  ver^ 
diet  and  not  be  left  to  conjecture  as  to  what  constitutes  in- 
cidental damages.  For  error  in  giving  the  above  instruc- 
tions the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

BeVEBSED  AJSTD  BEICANBED. 

The  other  judges  concur. 
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Ph(ebe  Ann    Munson,    appellee,    v.    Thomas  W. 
Oarteii,  appellant. 

Contract :  coeecion  in  makinq:  equity  jttbisdiction;  Where 
coercion  is  not  sufficient  to  amount  to  duress,  but  a  social  or  do- 
mestic force  is  exerted  on  a  party  which  controls  the  free  action 
of  his  will,  and  prevents  voluntary  action  in  the  making  of  acon- 
tmct  or  execution  of  deed  for  real  estate,  equity  may  relieye 
against  the  same  on  the  ground  of  undue  influence. 

Appeal  from  Adams  county.  Heard  below  before 
Morris,  J. 

Dilworth,  Smith  &  DUwarth,  for  appellant,  cited :  Mehlhop 
V.  PeUibone,  54  Wis.,  652.  Sohultz  v.  OMurtson,  46  Wis., 
318.     49  Id.,  122. 

/.  jB.  Cessna,  for  appellee,  cited :  Parsons  Contracts,  392. 
Washburn  Real  Prop.,  261.  Eadie  v.  Slimmmy  26  N.  Y., 
9.  Jordan  v.  Elliott,  22  American  Law  Reg.,  190.  Fo- 
sluiy  V.  Ferguson^  5  Hill,  16!4. 

Maxwell,  Ch.  J. 

In  March,  1884,  the  plaintiff  filed  her  petition  in  the 
district  court  of  Adams  county,  wherein  she  alleged  that 
on  the  25th  of  September,  1875,  she  became  the  owner  of 
the  south-west  quarter  of  section  twenty,  township  five 
north,  range  11  west,  in  Adams  county.  That  it  was  pur- 
chased with  money  belonging  to  her  and  advanced  by  her. 
That  on  May  23d,  1883,  she  was  compelled  to  deed  the 
same  to  defendant  and  take  a  life  lease  from  him — ^she  was 
then  65  years  old  and  in  feeble  health.  She  was  to  have 
all  the  personal  property  on  the  land  except  one  span  of 
mules  and  certain  blacksmith  tools,  and  to  have  one-third 
of  the  then  crops  on  the  land.  That  defendant  has  fiuled 
and  refused  to  comply  with  his  part  of  the  agreement,  and 
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has  removed  by  force  a  large  part  of  the  personal  property 
and  grain  on  the  land.  The  land  was  free  from  incum- 
brance, and  worth  $3,500.00.  That  she  was  not  in  debt 
to  defendant  in  any  sam ;  that  the  deed  was  delivered  with^ 
oat  any  consideration.  Tliat  when  the  deed  was  executed 
and  the  life  lease  accepted,  the  deed  was  procured  by  fraud, 
force,  and  superior  will  and  intelligence  practiced  upon  her, 
with  the  intention  of  cheating  and  defrauding  her,  by  de- 
fendant. That  she  was  under  no  obligation  to  make  said 
deed,  and  that  it  was  without  consideration.  That  the  ac- 
knowledgment was  procured  from  her  through  coercion, 
force,  and  fraud,  and  was  not  her  voluntary  act  Prayer 
for  reconveyance,  and   that  the  title  be  quieted  in  her. 

To  this  petition  the  defendant  iSled  his  answer,  stating: 
*^  That  in  1873  the  plaintiff  and  her  husband,  being  in  feeble 
health  and  advanced  age,  desired  to  make  arrangements  for 
their  support  in  their  declining  years,  did  enter  into  a  con- 
tract with  defendant  by  which  it  was  agreed  that  defendant 
should  take  care  of  and  support  the  plaintiff  and  her  hus- 
band ;  that  in  consideration  thereof  the  plaintiff  advanced 
$1,500.00  to  purchase  the  land  in  question,  and  defendant 
did  purchase  the  land,  caused  it  to  be  deeded  to  plaintiff, 
and  plaintiff  then  agreed  with  defendant  that  in  consider- 
ation of  his  taking  care  of  and  maintaining  plaintiff  and  her 
husband,  and  of  taking  care  of  the  land  and  improving 
the  real  estate,  that  the  said  land  and  all  other  property 
which  the  plaintiff  then  owned  and  held,  together  with  the 
increase  of  personal  property,  should  go  to  and  belong  to 
the  defendant. 

"  That  in  pursuance  of  said  contract  the  defendant  entered 
upon  and  took  care  of  said  real  estate  and  personal  property 
and  continued  to  do  so  up  to  May  23d,  1883 ;  that  from  the 
time  of  making  said  contract  up  to  the  19th  day  of  July, 
1882,  the  said  Charles  Carter,  the  plaintiff's  husband,  lived 
with  defendant,  and  died  on  said  19th  day  of  July,  1882, 
and  that  from  the  time  of  making  said  contract  to  the  time 
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of  his  death  he  was  unable,  from  bodilj  infirmity,  to  do 
anjihiDg  towards  the  support  of  himself  and  the  plaintiff 

^'  That  from  the  time  of  making  said  contract  to  the  death 
of  said  Charles  Carter  defendant  took  care  of  and  sup* 
ported  the  plaintiff  and  her  husband,  and  after  the  death  of 
the  said  Charles  the  said  defendant  continued  to  support 
plaintiff,  as  he  had  agreed  to,  up  to  May  23d,  1888. 

'^  That  since  the  making  of  said  contract  defendant  has 
employed  all  his  time  and  spent  his  money  and  labor  in 
improving  the  land  and  in  the  support  of  plaintiff  and 
her  husband,  and  during  said  time  has  placed  valuable  and 
lasting  improvements  upon  said  premises  to  the  value 
of  $1,200.00,  and  has  paid  off  a  mortgage  upon  the  prem- 
ises to  the  amount  of  $400.00,  and  has  paid  out  for  plain- 
tiff and  her  husband  for  their  support  and  expenses,  under 
said  contract,  about  $1,600.00,  all  paid  out  by  defendant 
under  said  contract. 

'^  That  all  the  earnings  and  labor  of  defendant  for  eight 
(8)  or  nine  (9)  years  had  been  expended  in  support  of 
plaintiff  and  her  husband  and  in  making  valuable  and  last- 
ing improvements  on  said  land.  For  a  second  defense  the 
defendant  alleges  that  the  plaintiff,  desiring  to  re-marry, 
and  not  to  have  defendant  support  her  any  longer,  and  de- 
sirous of  settling  with  and  remunerating  defendant  for  the 
labor  done  upon  the  land  and  taking  care  of  and  support 
of  her  and  her  husband,  she  did  agree  with  this  defendant 
to  execute  and  deliver  to  him  a  deed  for  said  premises,  and 
the  defendant  executed  to  her  a  life  lease  on  the  same  prem- 
ises.  ' 

"  That  on  May  23d,  1888,  the  said  plaintiff,  in  accord- 
ance  with  said  settlement,  did,  of  her  own  free  will  and 
accord,  execute  and  deliver  to  defendant  a  deed  to  said 
premises,  and  defendant  executed  and  delivered  to  plain- 
tiff a  life  lease  of  said  premises,  the  consideration  of  said 
deed  being  the  matters  and  things  heretofore  set  forth, 
and  a  full  settlement  of  all  matters  and  claims  and  demands 
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between  defendant  and  plaintiff;  that  a  full  and  complete 
settlement  of  all  matters  and  controversies  was  made  be- 
tween plaintiff  and  defendant  upon  May  28dy  1883. 

''  That  about  May  23d,  1888,  plaintiff  was  married;  and 
answer  denies  all  allegations  contained  in  the  petition  not 
admitted  or  denied/' 

The  reply  is  a  general  denial. 

The  plaintiff,  in  her  testimony,  after  stating  that  the  land 
in  question  was  purchased  and  paid  for  with  her  money  and 
that  she  had  lived  with  her  son  for  several  years,  testifies  as 
follows : 

'^  He  had  no  property  except  what  he  raised  on  that  farm. 
He  would  haul  off  the  hogs  and  grain  and  he  kept  the 
money,  and  what  I  ate  and  drank  was  furnished  me, 
and  that  was  about  all  I  did  have.  My  husband  died 
July  19th,  1882,  of  a  cancer;  there  was  not  to  exceed 
t(5.00  spent  for  him ;  I  took  care  of  him  night  and  day; 
would  get  up  to  lift  him,  and  my  son  did  not;  I  had  to 
take  care  of  him  and  change  him ;  he  would  never  lift  him 
and  tend  him.  In  the  winter  Mr.  Carter  had  a  pre-emp- 
tion ;  I  wanted  to  come  up  and  see  something  about  it,  and 
the  means,  he  had  six  months,  and  h^  got  the  property .'' 

Q.  Tell  us  about  this  deed,  the  deed  that  yon  made  to 
the  defendant. 

A.  In  the  first  place  he  tried  that  before  his  father  died. 
He  fetched  him  a  deed  that  he  got  made  out  in  the  fall  of 
1881,  and  I  saw  Smith's  name  on  the  papers.  I  accused 
him  of  having  a  mortgage  on  the  place,  and  he  said  he  did 
not.  Finally,  in  1882,  he  fetched  it  along;  he  asked  me 
to  sign  it  and  to  look  at  it ;  I  told  him  I  would  not  do  it, 
and  I  sprang  for  it  and  he  put  it  into  the  stove.  There 
was  nothing  more  said  about  it  until  1883.  I  wanted  some 
money.  I  sold  a  horse  the  year  before  and  took  a  note  for 
part  and  the  other  I  let  him  have,  and  I  demanded  it  to  go 
east  with;  he  hauled  off  a  couple  of  loads  of  hogs  and 
fetched  me  the  money  and  said,  *'Now,  will  you  give  me 
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a  deed  to  this  place?''  and  Isaid,  '*No,  sir^  I  will  never 
sign  a  deed  to  this  place  so  long  as  my  head  is  hot.''  He 
said,  ^'  I  have  an  injunction  against  you  and  will  have  you 
arrested  in  a  day  or  two."  He  said  '^  I  want  you  to  go  to 
Hastings  with  me  to-morrow ;"  and  in  the  morning,  asked 
me  if  I  was  going  with  him  this  morning,  and  I  says,  ^'  I 
guess  not/'  and  he  says  the  papers  are  in  the  officer's  hands 
and  he  would  have  them  served ;  that  I  could  not  go  to 
Illinois;  could  not  start  out  of  the  county;  he  had  an  in* 
junction  on  everything  I  had  and  he  would  have  it ;  he  said 
he  was  going  to  have  the  place ;  had  told  me  before  he 
would  be  damned  if  he  would  ever  leave  the  place  and  he 
was  going  to  have  it,  he  would  be  damned  if  he  would  ever 
leave  it.  I  used  to  try  to  get  him  to  go  on  his  homestead 
after  he  had  proved  up  on  it.  I  cried  nearly  every  night 
till  I  could  not  sleep,  my  health  was  poor.  He  said  every- 
thing a  man  could  say  to  a  mother ;  when  I  was  fussing 
with  him  about  the  pre-emption  he  called  me  a  damned 
stinking  bitch. 

Q.  What  did  he  say  to  you  in  reference  to  your  sign- 
ing the  deed? 

A.  He  did  not  say  much  of  anything,  he  would  sit 
right  in  front  of  me. 

Question  by  the  court.     When  was  this  de^  made? 

A.  The  23d  day  of  May,  1888.  I  was  sixty-seven 
years  old  the  19th  of  February  last.  In  the  spring  of  1883, 
when  this  deed  was  made,  my  health  was  poor;  was  taken 
sick  the  October  before  with  a  disease  that  affected  my 
nerves  and  my  head  ;  they  call  it  Bright's  disease.  I  was 
very  poor  and  sick  uutil  after  I  married  Mr.  Munson.  My 
husband  died  on  May  30th,  1883.  About  that  time  my 
mind  was  wavering;  I  could  not  keep  my  mind  at  times 
when  he  would  go  to  talk  to  me.  I  would  be  so  sick  I  could 
not  sleep,  and  cry  and  do  nothing.  It  affected  my  health 
when  I  would  cry ;  he  would  have  me  stop,  and  say  the 
next  thing  there  will  be  a  doctor's  bill  to  pay.    At  the  time 
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of  signiDg  the  deed  be  said  that  I  would  have  to  go ;  that 
the  papers  were  in  an  officer's  hands  and  I  would  be  arrested 
if  I  did  not  sign  them.  I  was  afraid  of  him  for  two  years. 
The  neighbors  would  come  to  meand  tell  me  what  he  would 
say  he  would  do  and  was  going  to  do.  I  got  into  the  wagon 
with  him  and  he  brought  me  to  town.  He  said  h$  was 
going  to  have  some  one  else  there  in  the  house,  it  was  too 
lonesome  for  just  him  and  me  there.  I  was  in  fear  of  him 
all  the  time.  He  brought  me  in  that  morning.  I  signed 
the  deed  at  Mr.  Work's  office;  he  was  with  me  when  it  was 
done ;  Mr.  Work  made  out  the  writings  and  Thomas  sat 
right  in  front  of  me;  we  were  alone,  was  but  one  other  man 
in  and  he  went  right  out  again ;  I  was  in  fear  and  trem- 
bling ;  there  was  something  said,  and  he  says  and  damned 
and  said,  well,  if  it  has  to  be  done,  it  has  to  be  done. 

By  the  court  What  was  the  consideration  of  the  deed, 
what  did  you  get  for  it. 

A.     I  most  forget  what  was  in  the  writing. 

Q.    Did  you  get  anything  for  it?    ' 

A.  I  was  to  have  one-third  the  crop  (and  that  life  lease) 
that  year  and  so  much  stock  with  the  kitchen  furniture  and 
everything  of  the  kind. 

The  son,  in  his  testimony,  does  not  deny  the  essential 
facts  stated  by  the  mother.  Can  a  deed  thus  obtained  be 
sustained? 

In  Whdan  v.  Whetarty  3  Cow.,  537,  Whelan,  a  man  74 
years  of  age,  owning  considerable  real  estate,  the  father 
of  seven  children,  and  whose  wife  was  sickly  and  irritable, 
was  troubled  for  several  years  with  dissensions  among  his 
children  about  the  management  of  his  property,  the  wife 
taking  part  with  five  of  the  children  on  one  side,  against 
the  father,  and  William  and  John,  two  of  the  sons,  taking 
part  with  the  father  and  managing  his  farm.  The  hus- 
band and  wife  separated,  and  an  action  being  afterwards 
brought  against  the  husband  for  his  wife's  support,  Wil- 
liam told  his  father  that  if  he  had  anything  to  give  him  he 
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wished  to  know  it^  otherwise  he  would  abandon  the  farm ; 
that  as  his  father  and  mother  were  acting  they  would  soon 
have  little  enough  for  themselves;  that  thereupon  it  was 
agreed  that  the  father  should  execute  a  deed  of  the  farm  to 
the  two  sons  named.  The  court  say  (page  573):  "The 
question  here  arises^  what  induced  the  appellant  at  this  time 
to  divest  himself  of  all  his  property?  The  answer  is  ob- 
vious— his  fears  that  his  estate  would  be  swept  away  for 
debts  contracted  by  his  wife.  It  is  scarcely  necessary  to 
say  that  the  supposition  was  groundless.  His  wife  had 
been  at  board  13  weeks.  The  demand  was  afterwards  set- 
tled for  $26.  A  summons  had  issued  to  collect  this  small 
debt.  This  statement  is  enough  to  satisfy  every  mind  that 
the  appellant  was  bereft  of  ordinary  understanding.  If 
his  ignorance  and  imbecility  of  mind  were  so  great  as  to 
entertain  such  apprehensions  for  so  slight  a  cause^  it  is  evi- 
dent he  would  become  an  easy  prey  to  any  designing 
knave  who  happened  to  possess  his  confidence."  The 
court  reviews  the  English  cases  up  to  the  year  1824,  and 
quotes  with  approval  the  language  of  Sir  Samuel  Bomilly 
in  Huguenin  v.  Basdei/y  14  Ves.,  273,  in  his  reply,  that "  if 
it  (the  court)  see  that  any  arts  or  strategems  or  any  undue 
means  have  been  used,  if  it  sees  the  least  speck  of  imposi- 
tion at  the  bottom,  or  that  the  donor  is  in  such  a  situation 
with  respect  to  the  donee  as  may  naturally  give  an  undue 
influence  over  him,  if  there  be  the  least  scintilla  of  fraud, 
this  court  will  and  ought  to  interpose;  and  by  the  exer- 
tion of  such  a  jurisdiction  they  are  so  &r  from  infringing 
the  right  of  alienation,  which  is  the  inseparable  incident  of 
property,  that  they  act  upon  the  principle  of  securing  the 
full,  ample,  and  uninfluenced  enjoyment  of  it."  .  The 
deed  was  canceled.  Objection  having  been  made  in 
Whelan  v.  Whelan  that  the  bill  did  not  charge  that  the 
deed  was  procured  by  undue  influence,  the  court  say  (page 
571):  "The  bill  charges  the  respondents  with  fraudulent 
artifices,  management,  and  undue  influence  in  obtaining 
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the  deeds.  It  is,  however^  sufficient  if  from  an  examina^ 
tioD  of  the  whole  bill  the  facts  stated  show  that  the  re- 
spondents necessarily  had  undue  influence  or  control  over 
the  appellant  so  that  the  parties  did  not  treat  on  equal 
terms.  The  rule  that  requires  everything  essential  to  the 
appellant's  right  to  be  alleged  is  then  satisfied.  Hia 
equity  will  then  appear  and  the  court  may  administer  the 
relief  to  which  he  is  entitled.'* 

In  Taylor  v.  Taylor,  8  Howard,  183,  a  young  lady  just 
of  age  received  a  bequest  of  a  large  amount  of  property 
from  a  deceased  uncle.  Not  long  afterwards  she  wrote  a 
letter  to  her  parents  in  which  she  stated  her  belief  that  the 
bequest  was  intended  for  their  benefit  as  well  as  hers  and 
that  she  wished  to  dispose  of  it  in  accordance  with  the  wish 
of  the  donor.  A  deed  was  thereupon  prepared  by  an 
attorney  employed  by  her  parents,  and  executed  by  her,, 
conveying  the  whole  property  to  her  mother  for  life,  and 
after  her  death  to  her  children  then  surviving  and  her 
heirs.  The  testimony  showed  that  she  had  been  treated 
with  unkindness  by  her  parents  and  was  anxious  at  the 
time  to  obtain  their  consent  to  a  marriage,  which  they 
withheld  until  after  the  execution  of  the  conveyance. 
There  was  no  testimony  to  show  that  her  uncle  intended 
to  create  a  trust.  The  court  held  that  the  case  came  fully 
within  the  doctrine  of  Huguenin  v.  Baaeley^  and  the  con- 
veyance was  set  aside,  not  only,  as  to  the  mother,  who  had 
procured  it,  but  to  those  to  whom  the  remainder  had  been 
conveyed,  although  they  had  not  procured  the  making  of 
the  deed.  In  McCormick  v.  Malin,  5  Blackf.,  609,  a  man 
unacquainted  with  business  and  of  feeble  character  was  in- 
duced to  sell  a  legacy  of  thirteen  thousand  dollars  for  four 
thousand  five  hundred  dollars,  by  means  of  the  influence 
acquired  over  him  by  the  purchaser,  who  took  advantage 
of  his  ignorance  of  afiairs  and  eagerness  to  obtain  the 
money  at  once  to  lead  him  to  believe  that  the  l^acy  was 
not  worth  a  larger  sum  in  hand  and  might  not  be  paid  for 
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.  many  years.  The  court  held  that  the  transaction  must  be 
avoided  on  the  ground  of  undue  influence,  if  not  of  fraud. 
In  Whitehom  v.  Hinea^  1  Mumford,  567,  it  was  held  that 
influence  acquired  by  nursing  and  taking  care  of  a  young 
man  of  diseased  body  and  enfeebled  mind  was  sufficient  to 
-avoid  a  conveyance  of  his  estate  in  consideration  of  a  cov- 
-enant  to  maintain  and  tend  him  during  life,  which  had 
been  imperfectly  fulfilled. 

In  SUxMm  V.  Marshall,  2  Wash.  C.  C.  R,  397,  a 
-daughter  was  induced  by  her  father  to  convey  to  him  her 
reversionary  interest  in  certain  real  estate  after  the  expira* 
tion  of  his  life  estate  as  tenant  by  the  curtesy,  for  the  pur- 
pose of  enabling  him  to  make  title  to  the  property,  with 
:an  understanding  that  he  would  hold  it  and  its  proceeds^  if 
sold,  for  her  benefit.  The  circumstances  repelled  the  idea 
of  fraud  or  improper  motives  on  the  part  of  the  father,  but 
there  was  no  doubt  the  deed  had  been  procured  by  the  ex* 
eidse  of  parental  influence  and  had  proved  disadvanta- 
geous to  the  child,  and  this  was  held  sufficient  to  render' it 
voidable. 

In  Sands  v.  Sandsj  24  Am.  Law  Reg.,  644,  a  favorite 
son,  taking  advantage  of  his  mother's  aflection,  induced  her 
to  make  a  conveyance  to  him  of  all  her  estate,  upon  the 
assurance  that  the  deed  was  in  the  nature  of  a  will  and 
would  not  take  efiect  during  her  life-time.  The  mother 
was  73  years  of  age  at  the  time  of  executing  the  deed,  and 
greatly  weakened  in  body  and  mind  from  sickness,  so  as 
to  be  incapable  of  transacting  business.  The  deed  was 
placed  among  her  papers,  and  upon  her  recovery  she  de- 
stroyed it.  It  was  held  that  the  trial  court  erred  in  re- 
quiring the  mother  to  execute  another  deed  in  plac^  of  the 
•one  destroy^,  and  in  dismissing  her  cross-bill  to  have  the 
conveyance  set  aside.  To  the  same  efiect  Kleeman  v.  PeUzer, 
22  N.  W.  R.,  793. 

The  leading  case  upon  the  question  of  undue  influence 
■and  abused  confidence  is  Hvffuenin  v.  Baaeley,  14  Yes.,  273 
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(2  Leading  Cases  in  Eqaity  and  Notes),  to  which  reference 
18  made. 

The  result  of  the  cases  may  be  summed  up,  that  where 
the  coercion  is  not  sufficient  to  amount  to  duress,  but  a  so- 
cial, moral^  or  domestic  force  is  exerted  on  a  party  which 
controls  the  free  action  of  his  will  and  prevents  any  true 
consent  in  the  making  of  a  contract  or  the  execution  of  a 
deed,  equity  may  relieve  against  the  same  on  the  ground  of 
undue  influence  even  it  would  not  be  invalid  at  law.  The 
doctrine  of  equity  upon  this  subject  is  very  broad,  and  as 
was  said  in  Smith  v.  Kay,  7  H.  L.  Cas.,  779,  reaches  every 
case  and  grants  appropriate  relief  ^' where  influence  is  ac- 
quired and  abused  or  where  confidence  b  reposed  and  be- 
trayed." 

In  the  case  at  bar  the  testimony  shows  beyond  question 
that  the  mother  was  induced  to  execute  the  deed  in  con- 
troversy by  the  coarse  language,  threats,  bluster,  intimida- 
tion, and  persistence  of  the  son,  and  that  it  was  not  her 
voluntary  act  and  deed. 

This  was  sufficient  to  justify  the  court  below  in  setting  the 
deed  aside.  The  evidence  to  establish  the  contract  set  up  in 
the  answer  is  too  vague  and  indefinite  to  prove  the  same, 
and  it  is  unnecessary  to  discuss  that  branch  of  the  case. 

So  far  as  this  record  discloses,  there  is  no  excuse  for  the 
conduct  .of  the  defendant  in  his  treatment  of  his  aged 
mother.  The  property  was  purchased  with  her  money, 
the  result  apparently  of  her  industry,  and  it  should  be  ap- 
plied so  far  as  may  be  necessary  to  her  support  and  com- 
fort during  her  declining  years.  The  respect  due  from  a 
child  to  parents  and  the  desire  to  lighten  the  burdens  and 
promote  their  happiness  should  be  sufficient  to  prevent  an 
unseemly  wrangle  over  the  parents'  property  or  a  desire  to 
strip  them  of  it  while  living.  It  is  apparent  that  justice 
has  been  done,  and  the  judgment  is  affirmed. 

JTJDOMENT  AFFEEtMED. 

The  other  judges  concur. 
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Joseph  D.  Hamiltok,  appellant,  v.  Whitney,  Clabk 

&  Co.  £T  AL.,  appellees. 

1.  Judgment  Lien:    entby  on  judgment  beoobd.     Where  a 

transcript  of  judgment  from  the  county  court  was  filed  in  the 
district  court  of  the  proper  county,  and  the  judgment  record  con- 
tained the  names  of  the  judgment  debtor  and  judgment  creditor 
arranged  alphabetically,  the  date  of  the  judgment,  the  amount 
of  the  same  etc.,  a  purchaser  of  real  estate  in  that  county  firom  the 
Judgment  debtor  is  chargeable  with  notice  of  the  judgment  lien, 
notwithstanding  the  judgment  may  not  be  entered  on  the  gen. 
eral  index.    MeU  v.  State  Bank,  7  Neb. ,  165,  distinguished. 

2.  Appeal  to  Supreme  Court:    fbactice.    An  appellee  who 

has  taken  no  steps  to  have  a  decree  reviewed  will  not  on  the  af- 
firmance of  the  judgment  in  the  supreme  court  be  entitled  to 
any  greater  relief  than  was  awarded  to  him  in  the  court  below, 
unless  his  rights  are  so  interwoven  with  those  of  the  appellant 
that  the  court  in  adjudicating  the  appellant's  rights  must  neces- 
sarily grant  the  appellee  additional  reliefl 

Appeal  from  district  court  of  Fillmore  county.  Heard 
below  before  Morris,  J. 

Byan  Brothers,  for  appellant 

Condgon,  Clarkaon  &  HwrU,  for  appeUeee. 

Maxwell,  Ch.  J. 

This  is  an  action  in  equity  to  enjoin  the  sale  of  certain 
real  estate  upon  execution.  The  plaintiff  alleges  in  his 
petition  that  he  is  the  owner  and  in  possession  of  the  north 
half  of  out  lot  nineteen  of  the  town  of  Geneva,  in  Fillmore 
county;  that  he  purchased  said  real  estate  at  a  public  sale 
for  taxes  due  and  delinquent  from  one  G.  W.  Lowry,  and 
that  on  November  3d,  1881,  said  property  not  being  re- 
deemed, he  received  a  tax  deed  for  the  same;  that  on  the  3d 
day  of  October,  1881,  said  G.  W.  Lowry  and  wife  made  a 
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quit-claim  of  all  their  interest  in  said  lot  to  the  plaintiff  for 
the  consideration  of  $300;  that  for  a  long  time  prior  to 
January  llth^  1878,  said  Lowry  was  the  owner  of  said  real 
estate,  which  was  vacant,  and  up  to  the  spring  of  1880  was 
worth  not  to  exceed  $100  to  $150,  when  said  Lowry  built 
a  house  thereon,  and  moved  upon  said  premises  and  occu- 
pied the  same  as  a  homestead;  that  on  the  11th  day  of 
January,  1878,  the  defendants  recovered  a  judgment  against 
G.  W.  Lowry  in  the  county  court  of  Fillmore  county,  for 
the  sum  of  $283.30  and  costs,  and  on  the  same  day  filed  a 
transcript  of  said  judgment  in  the  office  of  the  clerk  of  the 
district  court  of  said  county;  that  in  Februrary,  1885,  the 
defendants  caused  an  execution  to  be  issued  on  said  judg- 
ment and  levied  upon  said  real  estate;  that  a  sale  of  said 
property  under  said  execution  would  cast  a  cloud  upon  the 
plaintiff's  title;  that  no  judgment  in  favor  of  the  defendants 
was  ever  indexed  in  any  manner  whatever,  and  the  plain- 
tiff had  no  knowledge  of  such  judgment  being  entered  in 
the  records  of  said  court;  that  by  reason  of  the  failure  to 
index  said  judgment  it  was  not,  and  is  not,  a  lien  on  said 
real  estate.  There  are  other  all^ations  to  which  it  is  un- 
necessary to  refer. 

The  defendants  filed  an  answer  to  which  we  need  not 
call  attention. 

On  the  trial  of  the  cause  the  court  below  found  the  issues 
in  favor  of  the  defendants  to  the  extent  of  $800,  and  that 
they  have  a  lien  on  said  real  estate  for  that  amount.  The 
plaintiff  appeals. 

The  principal  ground  on  which  the  plaintiff  claims  re- 
lief is,  the  failure  of  the  clerk  to  thcenter  the  judgment  on 
the  general  index.  The  judgment  was  indexed,  however, 
in  the  judgment  docket,  as  follows: 
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Sec  321  of  the  code  requires  the  clerk  of  the  district 
court  to  keep  at  least  eight  books,  viz.,  the  appearance 
docket,  the  trial  docket,  the  journal,  the  complete  record, 
the  execution  docket,  the  fee  book,  the  general  index,  and 
the  judgment  record. 

Sec.  822  requires  ^^the  clerk  to  enter  on  the  general  in- 
dex the  names  of  the  parties  to  each  suit  both  direct  and 
inverse,  with  the  page  and  book  where  all  proceedings  in 
such  action  maybe  found.  The  judgment  record  shall  con- 
tain the  judgment  debtor  and  judgment  creditor  arranged 
alphabetically,  the  date  of  the  judgment,  the  amount  of  the 
same,  and  the  amount  of  costs,  with  the  page  and  book 
where  the  same  may  be  found.  Transcripts  of  judgments 
from  justices  of  the  peace  or  courts  of  probate  filed  in  the 
district  court  shall  be  entered  upon  such  judgment  record." 

In  Mdz  V.  State  Bank,  7  Neb.,  165,  neither  the  general 
index  nor  the  judgment  record  contained  the  name  of  Hall, 
the  judgment  debtor,  consequently  Metz  who  had  searched 
the  records  failed  to  find  the  transcript  of  the  judgment  in 
favor  of  the  bank  against  Hall,  and  purchased  and  paid 
for  the  real  estate  of  the  debtor.  In  that  case  it  was  held 
that  the  index  was  made  a  part  of  the  record,  and  that  a 
purchaser  was  not  required  to  search  for  judgment  liens 
further  than  to  examine  the  proper  index;  and  we  adhere 
to  that  decision.  The  object  of  the  index  is  to  make  the 
contents  of  the  records  readily  accessible.  Why  should 
the  legislature  require  one  to  be  made  unless  it  was  in- 
tended to  be  correct,  and  to  show  all  actions  or  judgments 
in  said  court  against  the  owners  of  real  estate.  Buchan  v. 
SumneTy  2  Barb.  Ch.,  165.  Barney  v.  MoCariyy  15  Iowa, 
610.  In  this  case,  however,  the  judgment  record  did  have 
the  names  of  the  judgment  debtor  and  judgment  creditor 
correctly  indexed,  and  the  plaintiff  was  chargeable  with  the 
notice  thus,  constructively  at  least,  given  to  him. 

It  was  plainly  intimated  in  Metz  v.  Banky  supra,  that  if 
either  the  general  or  judgment  index  had  apprised  Metz  of 
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the  ezistenoe  of  the  jndgment  he  wonld  have  been  obarge- 
able  with  Doticei  and  that  rule  will  be  applied  in  this 
case.  But  there  is  testimony  tending  to  show  that  the 
plaintiff  had  actual  notice  of  the  existence  of  the  liens.  It 
appears  that  he  was  county  judge  when  the  judgment  was 
rendered^  and  personally  prepared  and  filed  the  transcript 
in  the  district  court,  therefore  upon  any  view  of  the  case 
he  is  chargeable  with  notice. 

2d.  Objection  is  made  by  the  appellees  to  the  limita- 
tion in  the  decree  to  $300,  it  being  claimed  that  more  than 
$400  is  due  on  the  judgment,  but  the  defendants  did  not 
appeal  and  are  not  now  in  this  court  complaining.  They 
are  not  entitled  to  any  greater  relief,  therefore,  than  was 
awarded  to  them  by  the  court  below.  An  attempt  was  made 
by  the  plaintiff  to  claim  that  the  premises  were  the  home- 
stead of  Lowry  and  therefore  exempt  from  forced  sale,  but 
the  proof  fails  to  sustain  the  claim.  It  is  apparent  that 
there  is  no  error  in  the  record,  and  the  judgment  is  affirmed* 

Judgment  afeibmeb. 

The  other  judges  concur. 


The  State  of  Nebraska  v.  Peter  J.  Lawbenoe. 

.  Inceat :  iNDiorHXirT.  An  indictment  fbt  incest  oontdne  two 
coontB.  The  first  charging  the  crime  to  haye  been  committed  on 
the  first  day  of  April,  1884.  The  second  on  the  first  day  of 
April,  1882,  and  on  dirers  other  days  and  times  hekoeem  that  date 
and  the  first  day  of  April,  1684.  On  motion  of  the  defense  the 
district  conrt  required  the  district  attorn^  to  elect  npon  which 
oonnt  he  wonld  proceed  to  trial.  Heldf  No  error,  being  two 
distinct  offenses. 


:    :    EYIDENOS.    In  an  indictment  against  a  fibther 

for  incest  with  his  danghter,  under  section  204  of  the  criminal 
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code,  it  is  not  necessary  in  order  to  a  conviction  that  the  teivti- 
mony  should  show  that  the  father  and  danghter  oohahited  to- 
gether as  hnsband  and  wife,  nor  that  it  should  appear  that 
he  held  her  out  and  treated  her  to  others  as  his  wife,  nor  that  he 
was  not  living  and  cohabiting  with  his  wife.  If  it  is  shown 
that  the  father  and  danghter  lived  together  in  the  same  family 
and  house,  and  that  he  for  any  considerable  length  of  time,  and 
as  a  custom,  rudely  and  licentiously  had  sexual  intercourse  with 
her  in  her  room  in  the  house,  for  that  purpose  asserting  his  au- 
thority as  her  parent,  it  will  be  sufficient  to  sustain  a  oonyic- 
tion. 

Bill  of  exceptions  from  Platte  county,  Post,  J.,  pre- 
aiding,  filed  by  district  attorney  under  the  provisions  of  sec- 
tion 616,  criminal  code. 

William  Marshall,  DiMriei  Attorney ,  for  the  state. 

McAllister  Brothers  and  MoFarland  A  Oowdry,  wnira. 

Beese,  J. 

The  defendant  was  indicted  under  section  204  of  the 
criminal  code  for  the  crime  of  incest.  The  indictment  con- 
tained two  counts.  The  first  count  charged  the  crime  to 
have  been  committed  on  the  first  day  of  April,  1884.  The 
second  allies  the  date  of  cohabitation  to  be  on  the  1st 
day  of  April,  1882,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  first  day  of  April,  1884. 

On  the  trial  the  court,  on  motion  of  the  defendant,  re- 
quired the  prosecutor  to  elect  as  to  which  count  of  the  in- 
dictment he  would  proceed  upon.  This  ruling  was  excepted 
to  and  is  assigned  as  error  by  the  district  attorney. 

At  the  close  of  the  evidence  on  the  part  of  the  prosecu- 
tion a  motion  was  made  by  the  defendant  to  dismiss  the 
case  for  the  reason  that  the  evidence  did  not  sustain  the 
charge  as  made  in  the  indictment  This  motion  was  sus- 
tained by  the  court  and  the  cause  dismissed  without  a  ver- 
dict.    To  this  the  district  attorney  also  excepted,  and  now 
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brings  the  case  into  this  court  on  error  under  the  provis- 
ions of  section  615  et  aeq.  of  the  criminal  code. 

We  think  it  is  quite  true  as  claimed  by  plaintiff  in 
error  that  the  first  count  in  the  indictment  contains  suffi- 
cient to  charge  a  crime  under  the  section  above  alluded  to, 
for,  as  said  in  Desty's  Am.  Crim.  Law/ sec.  88b^  '4f  the 
parties  for  a  single  day  live  together  in  adulterous  inter- 
course, intending  its  continuance,  the  offense  is  complete.'^ 
It  is  equally  true  that  the  second  count  charges  a  crime, 
for  the  offense  is  a  continuing  one  and  may  be  laid  with  a 
continuendo.    State  v,  Way^  5  Neb.,  288. 

The  objection  to  this  indictment  is,  that  the  date  fixed 
by  the  first  count,  to-wit,  the  first  day  of  April,  1884,  is 
not  included  in  the  time  stated  in  the  second  count,  to-wit, 
on  the  first  day  of  April,  1882,  and  on  divers  other  days 
and  times  between  that  date  and   the  first  day  of  April, 
1884;  thus  excluding  the  last  date.     It  cannot,  therefore, 
be  said  that  these  two  counts  charge  the  same  offense,  but 
in  different  forms  to  meet  the  evijlence,  which  is  permissi- 
ble in  criminal  practice  (1  Bishop  on  Criminal  Procedure, 
§  420),  but  the  dates  being  different,  and  the  first  count 
not  being  included  in  the  second,  as  to  time,  it  may  besaid 
that  each  count  charges  separate  and  distinct  felonies  which 
should  not  be  joined  in  the  same  indictment,  and  for  that 
reason  we  cannot  say  the  court  erred  in  compelling  the 
election.     Especially  is  this  true  since  it  is  a  matter  largely 
within  the  discretion  of  the  trial  court.     Id.,  §  454,  and 
cases  cited  in  note.     Bailey  v.  The  State,  4  O.  S.,  440, 
Moore's  (Ills.)  Crim.  Law,  §  800,  and  cases  there  cited, 
.  The  remaining  question  is' one  of  much  more  importance* 
and  in  which,  to  the  mind  of  the  writer,  there  is  much  diffi- 
culty.    It  is  a  fundamental  rule  for  the  construction  of 
statutes  that  the  several  parts  of  the  law  should  be  so  con- 
strued as  to  give  effect  to  the  legislative  intent,  and  to  give 
some  force  and  effect  to  every  section  and  part  of  the  law. 
With  this  rule  before  us  we  must  adopt  the  views  of  plain- 
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tiff  in  error  as  to  the  construction  of  the  section  of  the 
criminal  law  referred  to^  or  ignore  it  entirely  as  an  un- 
meaning section.  We  quote  sections  202,  208,  and  204  of 
the  crimiual  code: 

"Sec.  202.  Marriages  between  parents  and  children, 
including  grandparents  and  grandchildren  of  every  degree, 
between  brothers  and  sisters  of  the  half  as  well  as  the 
whole  blood,  and  between  uncles  and  nieces,  aunts  and 
nephews,  are  declared  to  be  incestuous  and  absolutely  void. 
This  section  shall  extend  to  ill^itimate  as  well  as  legiti- 
mate children  and  relations. 

"  Sec.  203.  Persons  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  the  preceding  sec- 
tion to  be  incestuous  and  void,  who  shall  intermarry  with 
each  other,  or  who  shall  commit  adultery  or  fornication 
with  each  other,  or  who  shall  lewdly  and  lascivously  co- 
habit with  each  other,  shall  be  liable  to  indictment,  and 
upon  conviction  be  puuished  by  imprisonment  in  the  peni- 
tentiary not  exceeding  ten  years. 

"Sec.  204.  If  a  father  shall  rudely  and  licentiously 
cohabit  with  his  own  daughter,  the  father  shall,  on  oonvic- 
tion,  be  punished  by  confinement  in  the  penitentiary  for  a 
term  not  exceeding  twenty  years." 

The  evidence  introduced  on  the  trial,  together  with  the 
motion  of  defendant  to  dismiss  the  case  and  the  ruling  of 
the  court,  are  thus  stated  in  the  abstract: 

"The  prosecution  gave  in  evidence  the  testimony  of 
Cornelia  Davis  as  follows : 

"'On  the  Slst  of  March,  1885,  my  name  was  Cornelia 
Davis.  I  was  a  married  lady  at  that  time.  My  name  be- 
fore marriage  was  Cornelia  Lawrence.  My  age  is  19 
years.  I  am  acquainted  with  Peter  J.  Lawrence,  the  de- 
fendant. He  is  my  father.  I  have  lived  in  this  state 
four  years,  with  my  father  most  of  the  time,  as  his  daugh- 
ter and  member  of  the  family.  He  always  claimed  me  for 
his  daughter.' 
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'^  Here  at  this  stage  of  the  case  the  defendant  asks  that 
the  prosecation  elect  upon  which  of  the  two  counts  in  the 
indictment  he  will  prosecute.  The  motion  was  sustained 
bj  the  court,  and  the  district  attorney  excepts. 

"*  Between  the  1st  day  of  April,  1882,  and  the  1st  day 
of  April,  1884,  I  was  living  in  this  state  at  my  father's 
house.  My  father  was  living  there  at  the  same  time,  to- 
gether in  one  family,  in  Platte  county,  and  state  of  Ne- 
braska. My  father  was  a  married  man,  living  with  his 
wife,  and  she  with  him,  and  I  was  his  daughter  living 
there  at  home,  as  daughters  live  with  their  parents.  My 
father  and  mother  occupied  one  room  and  I  another  room. 
Between  April  1st,  1882,  and  April  1st,  1884,  my  father 
did  something  improper  to  me — ^the  same  as  to  his  wife. 
During  that  period  my  father  had  sexual  intercourse  with 
me — sometimes  two  or  three  times  a  week  and  sometimes 
not  for  a  month  or  two,  and  this  continued  in  that  way 
throughout  this  period  between  the  first  day  of  April, 
1882,  and  the  first  day  of  April,  1884,  at.  his  own  house 
in  Platte  county,  Nebraska.  This  sexual  intercourse  took 
place  sometimes  one  time  of  day  and  sometimes  another, 
sometimes  on  the  bed  and  sometimes  on  the  floor.  The 
way  this  sexual  intercourse  came  about  he  told  me  I 
should  do  it,  and  he  should  do  as  he  had  a  mind  to  do 
with  me.  He  said  I  was  his  child  and  the  law  gave 
him  the  right  to  do  as  be  pleased  with  me.  He  said 
it  was  nobody's  business  but  his  own.  He  said  other 
men  did  the  same,  but  their  girls  didn't  tell  of  it  and 
that  I  shouldn't.  He  would  swear  at  me  and  said  I 
shouldn't  tell  of  it.' 

*'  (3ros&-E3:amination. 

"'I  don't  think  there  was  any  time  between  the  1st  day 
of  April,  1882  and  1884,  in  which  my  father  and  mother 
were  not  living  and  cohabiting  together  in  the  same  house. 
I  was  simply  living  at  home  because  that  was  my  home 
and  with  my  father  and  step-mother.    I  had  a  room  to  sleep 
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in.  I  worked  arouDd  the  house  the  same  as  I  always  did. 
M7  room  was  just  across  the  hall  from  my  fitther^s  and 
mother's  room.  My  step-mother  was  there  most  of  the 
while.  My  father  held  her  out  to  the  community  as  his 
wife  and  treated  her  as  his  wife.  They  slept  together  in 
the  same  bed. ' 

''The  district  attorney  announces  that  the  further  evi- 
dence in  this  case  will  be  cumulative.  The  state  and  de- 
fendant both  rest. 

''The  defendant  moves  to  dismiss  the  case  for  the 
reason  that  the  facts  in  evidence  do  not  sustain  the  offense 
charged  in  the  indictment. 

"  The  motion  is  sustained  and  the  district  attorney  ex- 
cepts. 

"And  thereupon  the  court  rendered  the  following  judg- 
ment :  '  And  the  triial  proceeded,  and  the  jury  having  heard 
the  evidence  on  the  part  of  the  prosecution^  the  defendant 
thereupon  moves  the  court  to  dismiss  this  case  on  the 
ground  that  the  facts  given  in  evidence  by  the  prosecution 
do  not  sustain  the  offense  charged  in  the  indictment^  and 
the  court  being  fully  advised  in  the  premises  doth  on  con- 
sideration thereof  sustain  the  same,  to  which  ruling  of  the 
court  the  district  attorney  excepts  and  gives  notice  that  he 
will  file  in  the  supreme  court  a  bill  of  exceptions  in  this 
case,  and  thereupon  it  is  ordered  that  this  case  be  and  the 
same  ifi  hereby  dismissed.' '^ 

By  the  forgoing  it  will  be  seen  that  while  the  witness 
and  daughter  resided  with  the  defendant  it  was  not  in  any 
other  capacity,  so  far  as  outward  manifestations  and  repre- 
sentations were  concerned,  than  as  a  member  of  his  family, 
and  not  as  his  wife,  he  having  a  wife  residing  with  him  at 
that  time. 

The  contention  of  the  defendant  is,  that  the  meaning  of 
the  word  "cohabit,''  in  section  204,  is  that  of  living  to- 
gether as  husband  and  wiie,  and  to  this  view  the  district 
court  gave  its  adherence  in  deciding  the  motion  to  dis- 
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miss.  A  number  of  cases  are  cited^  and  such  cases  are 
numerous  wherein  it  is  so  held  bj  very  respectable  courts 
under  the  facts  and  circumstances  before  them.  And  in- 
deed we  think  that  the  great  majority  of  courts  and  text 
writers  have  so  held;  and  we  think  when  the  word  is 
used  in  its  strict^  legal  sense  that  is  its  proper  definition^ 
and  such  has  been  the  holding  of  this  court.  The  State  v. 
Wayy  5  Neb.,  283.  In  support  of  this  general  definition 
the  following  cases  may  be  cited :  Calef  v.  Ccdef^  54  Me., 
365.  Oalor  v.  McHenry,  15  Ind.,  388.  Sullivan  v.  The 
State,  82  Ark.,  190.    Miner  v.  The  People,  68  Ills.,  60. 

But  it  is  insisted  by  plaintiff  in  error  that  this  meaning 
cannot  be  applied  to  the  word  in  the  sense  in  which  it  is 
used  in  section  204,  as  by  the  use  of  this  meaning  the  sec- 
tion is  rendered  wholly  nugatory,  as  section  203  includes 
all  that  would  be  included  in  both  sections.  It  is  further 
insisted  that  every  definition  given  by  the  cases  above  cited 
are  applicable  to  section  203,  and  therefore  give  no  light  in 
the  construction  of  204. 

It  must  first  be  observed  that  in  the  definition  of  the 
word  as  furnished  by  the  decisions  cited  and  as  used  in 
section  203,  the  act  of  cohabitation  or  'living  together  as 
husband  and  wife''  involves  the  act  of  both  parties  to  the 
incestuous  intercourse.  K  they  "  lewdly  and  lasciviously 
cohabit  with  each  other,''  is  the  language  of  the  section. 
The  cohabitation  must  be  lewd  and  lascivious  upon  the 
part  of  both.  The  term  lewd  as  used  in  the  section  above 
referred  to  is  defined  by  Webster  as  *' given  to  the  unlaw- 
ful indulgence  of  lust,  dissolute,  lustful,  filthy,  proceeding 
from  unlawful  lust  as  lewd  actions."  Lewdly,  "with  the 
unlawful  indulgence  of  lust ;  lustfully."  Lascivious  is  de- 
fined by  the  same  author  as,  "  loose;  wanton,  lewd,  lustful, 
as  lascivious  desires;  lascivious  eyes;  tending  to  produce 
voluptuous  or  lewd  emotions."  Lasciviously,  *'  in  a  lasciv. 
ions  manner,  loosely,  wantonly,  lewdly." 

The  provisions  of  section  204  are  limited  to  the  acts  of 
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but  one — the  father.  It  is  provided  that  if  he  shall "  radelj 
and  licentiously  cohabit  with  his  own  daughter  ^'  he  shall 
be  punished  in  the  manner  pointed  out  in  the  section.  The 
word  "  rudely'^  is  also  defined^  as  applicable  to  this  section, 
as  "  in  a  rude  manner,  coarsely,  *  *  uncivilly,  vio- 
lently/^ Licentiously,  ''in  a  licentious  manner,  freely, 
loosely,  dissolutely/' 

From  a  comparison  of  the  qualifying  words  used  in  these 
sections  but  little  light  can  be  obtained,  and  but  little  dis- 
tinction can  be  drawn  except  as  to  the  word  "  ruddy,'* 
which  occurs  in  section  204,  the  definition  of  which  in  the 
sense  used  must  be,  coarsely,  uncivilly,  violently. 

The  word  ^'cohabit''  is  given  two  definitions,  both  of 
which  we  will  notice.  1st,  "To  dwell  with,  to  inhabit,  or 
reside  in  company,  or  in  the  same  place  or  country.''  2d, 
'^To  dwell  or  live  together  as  man  and  wife."  It  is  from 
the  Latin  word  cohabitarey  co,  for  con  (with,)  and  habitarej 
to  dwell.  In  Zells'  Encyclopedia  and  Dictionary  it  is  de- 
fined as,  **to  dwell  or  live  together;  to  dwell  with  or  live 
live  together;  to  inhabit  and  abide  in  company  in  the  same 
place.  2d,  To  live  together  as  husband  and  wife,  though 
not  legally  married." 

As  we  have  seen,  the  second  or  last  definition  given  to 
this  word  by  the  authors  above  quoted  is  the  sense  in  which 
it  is  generally  used  when  the  strict  legal  meaning  is  applied. 
As  in  Bouvier's  Law  Dictionary  it  is  defined  thus:  *' To  live 
in  the  same  house,  claiming  to  be  married."  But  he  adds, 
*^  the  word  does  not  include  in  its  signification  necessarily 
the  occupying  the  same  bed.  1  Hagg.  Cons.,  144;  4  Paige, 
cb.  426;  though  the  word  is  popularly,  and  sometimes  in 
statutes,  used  in  the  latter  sense.  20  Mo.,  210;  Bish.  Marr. 
and  Div.,  §  506n.  To  live  together  in  the  same  house.  Used 
with  reference  to  the  relation  of  the  parties  to  each  other  as 
husband  and  wife  or  otherwise.  Used  of  sisters  or  other 
members  of  the  same  family,  or  of  persons  not  of  the  same 
family  occupying  the  same  house.    2  Yern.,  ch.  323;  Bish. 
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Marr.'  and  Div.,  606n/'  But,  as  before  stated,  if  we  apply 
the  strict  legal  meaning  to  the  word  in  both  sections,  it 
mast  be  apparent  that  section  204  was  enacted  to  no  pur- 
pose whatever,  as  it  must  be  conceded  that  the  same  crime, 
80  far  as  the  father  is  concerned,  would  be  described  in  each 
section,  and  the  lighter  punishQient  (that  provided  in  sec- 
tion 203)  would  have  to  be  applied.  To  the  mind  of  the 
writer  it  is  quite  clear  that  the  legislature  intended  to  reach 
two  classes  or  kinds  of  cases.  By  section  203,  where  the 
parties  were  equally  guilty,  where  they  cohabited  with 
ecush  olher  in  the  sense  and  under  the  circumstances  herein- 
before stated.  By  the  succeeding  section,  where  the  &ther 
and  daughter  lived  together  in  the  same  house  and  family, 
and  where  the  &ther  rudely  (coarsely,  uncivilly,  violently) 
and  licentiously  (loosely,  dissolutely)  cohabits  with  the 
daughter.  Or  in  other  words  where  the  cohabitation  or 
dwelling  on  the  part  of  the  father  is  characterized  by  the 
condition  suggested  by  the  qualifying  words.  Or  where 
by  the  exercise  of  the  parental  authority  with  which  he  is 
dothed  by  law  and  social  life  he  compels  her  to  submit  to 
his  amorous  embraces,  and  thus  prostitutes  her  life  to  the 
satisfaction  of  his  beastly  desires.  Within  the  meaning  of 
this  section^  if  the  father  of  two  daughters,  if  his  wife  be 
dead  or  they  be  separated,  should  live — dwell — ^with  them 
in  the  same  house,  and  should  compel  both  to  cohabit  with 
him  in  the  sense  of  submitting  to  his  passions,  although  he 
could  not  hold  them  out  to  the  world  ad  wives,  there  being 
two,  yet  would  he  be  any  the  less  guilty  by  the  fact  of  there 
being  two?     Most  certainly  not. 

If  the  section  under  consideration  was  not  intended  to 
apply  to  cases  like  the  one  at  bar,  we  are  driven  not  only 
to  the  conclusion  that  the  law-maker  had  no  purpose  in 
view  in  enacting  it,  but  that  there  is  no  law  providing  a 
punishment  for  such  cases. 

In  Delany  v.  The  People,  10  Mich.,  241,  under  a  stat- 
ute which  made  it  a  crime  for  *^  any  man  and  woman,  not 
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being  married  to  each  other,"  to  "  lewdly  and  lasciviouslj 
associate  and  cohabit  together,"  it  was  held  that  the  offense 
was  a  joint  one,  of  which  both  parties  must  be  guilty  or 
neither,  and  that  both  must  be  joined  as  defendants,  and 
that  an  information  charging  the  man  alone  could  not  be 
sustained.  The  same  was  held  in  a  case  of  incest  in  ludi* 
ana.  Bavmer  v.  The  State,  49  Ind.,  544.  See  also  The 
Stale  V.  Byrofiy  20  Mo^,  210.  The  application  of  this  rule 
to  this  case  if  prosecuted  under  section  203  would  render  a 
conviction  impossible. 

We  have  been  unable  to  find  a  similar  statute  in  anj  state, 
save  in  Illinois,  which  is  identical  with  section  204,  and 
and  from  which  204  has  been  copied.  It  has  existed  in  that 
state  for  more  than  forty  years,  but  has  not  received  a  con* 
struotion  by  the  supreme  court  of  that  state  with  reference 
to  the  question  presented  here.  By  giving  it  the  construc- 
tion here  given  effect  will  be  given  to  it,  and  we  think  such 
construction  should  be  given — can  conceive  of  no  reason 
why  it  should  not  be,  and  therefore  hold  that  the  district 
court  should  have  submitted  the  case  to  the  jury  upon  the 
testimony. 

Judgment  acxx)iu)ikgly. 
The  other  judges  concur. 
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The  State  op  Nebraska  v.  Neijson  D.  Hubds. 

Sale  of  Mortgaged  Chattels :  DmicTMSNT.  Section  nine 
of  chapter  twelve  of  the  Compiled  Statutes  proyidee:  "  That 
any  person  who,  after  having  oonyeyed  any  article  of  personal 
property  to  another  hy  mort^;age,  shall,  during  the  existence  of 
the  lien  or  title  created  hy  such  mortgage,  sell,  transfer,  or  in 
any  manner  dispose  of  said  personal  property,  or  any  part  thereof^ 
80  mortgaged,  to  any  persons  or  body  corporate,  without  first 
procuring  the  consent  of  the  mortgagee  of  the  property  to  such 
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sale,  transfer,  or  disposal,  shall  be  deemed  ^ilty  of  a  felony,  and 
on  oonviction  thereof  shall  be  imprisoned  in  the  penitentiary 
for  a  term  not  exceeding  ten  years,  and  be  fined  in  a  snm  not 
exceeding  one  thousand  dollars.''  Hdd,  That  under  the  statute 
it  is  not  necessary  that  the  indictment  should  allege  that  the  act 
was  done  with  the  intent  to  defraud. 
%  Constitutional  Law.  When  the  title  to  an  act  oontaiiis.bat 
one  subject  which  is  the  principal  or  leading  part  of  the  act,  and 
another  subject  is  included  in  the  act  but  not  mentioned  in  the 
title,  the  title  and  subject  matter  therein  contained  which  is  in- 
cluded in  the  act  will  be  sustained,  while  that  part  of  the  act 
not  mentioned  in  the  title  will  be  held  inyalid,  if  it  is  apparent 
that  the  second  was  not  an  inducement  to  the  legislature  to 
pass  the  fiist^  so  that  for  the  second  part  it  would  not  have 
passed  the  act 

Bill  op  exgeftioks  from  Dodge  county,  Post,  J,,  pre- 
triding ;  filed  by  the  district  attorney  under  tbe  provisions 
of  sec.  515,  criminal  code. 

William  MarshaUy  Diatriot  Attorney ,  for  the  state. 

F.  Dolezalf  eontra. 

Reese,  J. 

This  is  a  proceeding  in  error  by  the  district  attorney  of 
the  fourth  judicial  district  under  the  provisions  of  section 
^14  et  aeq,^  of  the  criminal  code,  for  the  purpose  of  having 
the  law  of  the  case  determined  by  this  court. 

The  defendant  was  indicted  for  selling  mortgaged  per- 
sonal property.  The  charging  part  of  the  indictment,  after 
reciting  the  execution  of  the  mortgage,  i^,  that  the  defend- 
ant, '^during  the  existence  of  the  lien  created  by  said  mort- 
gage, did  unlawfully,  fraudulently  and  feloniously,  and 
without  the  consent  of  the  said  Seymour,  Sabin  &  Co.,  the 
mortgagee,  sell  and  transfer  the  said  described  personal 
property,  to-wit,  said  gray  horse,  to  George  C.  Land  for  the 
sum  of  $180.00.^'  To  this  indictment  the  defendant  de- 
murred, his  demurrer  was  sustained  and  the  case  dismissed. 
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The  question  presented  by  this  reoord  is,  does  this  in- 
dictment charge  the  commission  of  a  crime^  there  being  no 
allegation  that  the  sale  of  the  mortgaged  property  was 
made  with  an  intent  to  defraud. 

Section  nine  of  chapter  twelve  of  the  Compiled  Statates, 
under  which  this  indictment  was  drawn,  isas  follows:  '^That 
any  person  who,  after  having  conveyed  any  article  of  per- 
sonal property  to  another  by  mortgage,  shall,  during  the  ex- 
istence of  the  lien  or  title  created  by  such  mortgage,  sell, 
transfer,  or  in  any  manner  dispose  of  the  said  personal 
property,  or  any  part  thereof  so  mortgaged,  to  any  person 
or  body  corporate,  without  first  procuring  the  consent  of 
the  mortgagee  of  the  property  to  such  sale,  transfer,  or  dis- 
posal *  *  *  *  shall  be  deemed  guilty  of  a  felony, 
and  on  conviction  thereof  shall  be  imprisoned  in  the  peni- 
tentiary for  a  term  not  exceeding  ten  years  and  be  Bned  in 
a  sum  not  exceeding  one  thousand  dollars.'' 

It  will  be  seen  that  the  statute  above  quoted  contains  all 
the  elements  of  the  crime  or  act  for  the  punishment  of 
which  it  is  sought  to  provide.  The  offense  is  purely  stat- 
utory, having  no  relation  to  the  common  law.  Like  many 
other  statutory  crimes  the  criminality  is  made  to  consist  in 
the  acts  themselves  which  are  declared  criminal,  and  not 
in  the  intent  with  which  the  criminal  act  is  performed.  It 
is  quite  probable,  and  we  think  the  law  is  in  this  as  in 
other  cases,  that  the  act  must  be  accompanied  by  a  criminal 
purpose  or  intent  in  order  to  render  an  accused  liable  to 
be  punished  for  an  infraction  of  the  statute,  but  that  is 
not  the  question  here.  The  inquiry  is,  should  this  spe- 
cific intent  be  alleged  7  It  has  been  held  in  some  cases 
and  is,  perhaps,  the  rule,  that  while  the  intent  with 
which  an  act  made  criminal  by  statute  is  not  directly  men- 
tioned in  the  act,  as  a  necessary  ingredient  of  the  crime,  yet 
by  a  fair  construction  of  the  language  it  is  apparent  that 
the  intent  or  purpose  was  in  its  spirit,  and  a  necessary  part 
of  it,  such  intent  must  be  allied.     Such  a  case  is  Gabe  v. 


JANUARY  TERM,  1886.  '     319 

State  Y.  Huidfl. 

The  StaU,  1  Eng.,  619  (Ark.)  The  statute  made  it  criminal 
for  any  person  to  ^'fraudulently  keep  in  possession  or  con- 
ceal any  fictitious  instrument^  purporting  to  be  a  bank 
bill/'  etc.  It  was  held  that  the  essence  of  the  offense  con- 
sisted in  keeping  the  fictitious  instrument  in  possession  with 
the  intent  to  pass  it  as  good;  and  therefore  the  intent  should 
be  alleged.  A  moment's  study  of  the  act  would  seem  to 
satisfy  the  mind  that  such  must  be  the  case.  No  possible 
evil  could  result  from  the  simple  possession  of  such  in- 
strument It  would  invade  the  rights  of  none.  Therefore 
the  purpose  to  use  them  ^'  fraudulently  "  should  be  alleged. 
So  again  in  Harrington  v.  The  State,  54  Miss.,  490.  The 
statute  made  it  a  crime  for  '*  any  clerk  of  any  court,  or 
public  officer,  or  any  other  person,"  to  "  wittingly  make 
any  false  entry,  or  erase  any  word,  or  letter,  or  change  any 
record  belonging  to  any  court  or  public  officer,  whether  in 
his  keeping  or  not."  The  indictment  charged  that  the  de- 
fendant changed  certain  figures  in  a  record  book  belonging 
to  the  records  of  the  treasurer's  office  of  Col&x  county, 
being  the  numbers  of  certain  registered  warrants.  It  was 
held  that  the  indictment  should  all^  that  the  change 
was  made  for  the  purpose  of  injuring  or  benefiting  some 
one.  The  spirit  of  the  statute  being  shown  by  the  provis- 
ion in  the  same  act,  that  in  addition  to  the  punishment  for 
the  crime  the  falsifier  should  be  liable  for  all  damages  in 
an  action  brought  by  the  party  aggrieved.  It  was  evident 
from  the  act  itself  that  it  was  not  the  purpose  of  the  legis- 
lature to  punish  a  clerk  or  officer  for  the  correction  of  a 
clerical  mistake  in  the  records  as  was  the  case  there.  In 
that  case  the  court  says :  *'  Though  as  a  general  rule  it  is 
sufficient  to  charge  a  statutory  offense  in  the  words  of  the 
statute,  yet  this  rule  does  not  apply  where  there  are  in  the 
language  of  the  statute  no  sufficient  words  to  define  any 
offense."  It  is  apparent  that  this  exception  has  no  appli- 
cation to  the  case  at  bar. 

In  OommonweaUh  v.  Slack,  19  Pick.,  304,  the  statute 
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under  which  the  defendant  was  indicted  made  it  criminal 
for  any  person  not  authorized  bj  the  board  of  health  to 
knowingly  or  willfully  dig  up,  remove,  or  convey  away, 
or  to  assist  in  digging  up,  removing,  or  conveying  away 
any  human  body  or  the  remains  thereof.  The  indictment 
charged  the  defendant  with  unlawfully,  feloniously,  etc, 
removing  and  carrying  away  from  the  town  of  Westhamp- 
ton  the  dead  body  of  one  Ibwok  Miller,  deceased,  the  de- 
fendant not  being  authorized  by  the  board  of  health  to  do 
so,  etc.  The  court  held  that  the  clear  purpose  and  object 
of  the  statute  was  to  protect  dead  bodies  from  violation  for 
the  purposes  of  dissection,  and  that  it  was  necessaiy  that  the 
indictment  should  allege  that  purpose  or  intent  on  the  part 
of  the  defendant. 

The  People  v.  WHber^  4  Parker's  Criminal  Beports,  19, 
is  cited  by  defendant  in  error  as  holding  that  the  intent  to 
defraud  should  be  specifically  allied,  and  such  is  the  hold- 
ing in  that  case.  The  act  under  which  the  defendant 
was  indicted  was  for  the  protection  of  gas  light  companies 
^a  expressed  in  the  title.  It  was  enacted  '^  that  any  person 
who,  with  intent  to  injure  or  defraud  any  gas  company  * 
*  *  *  shall  make  or  cause  to  be  made  any  pipe,  tube, 
or  other  instrument,  or  contrivance,  or  connect  the  same, 
or  cause  it  to  be  connected,  with  any  main  service  pipe, 
or  other  pipe,  for  conducting  or  supplying  illuminating 
gas,  in  such  manner  as  to  connect  with  and  be  calcula- 
ted to  supply  illuminating  gas  to  any  burner  ♦  ♦  ♦  * 
by  which  illuminating  gas  is  consumed,"  without  passing 
through  a  meter,  etc.,  should  be  guilty  of  a  misdemeanor. 
It  will  be  observed  that  the  '^  intent  to  injure  or  defraud'' 
is  made  by  the  statute  one  of  the  essential  elements  of  *the^ 
orime,  and  is  used  in  the  act  as  one  of  the  criminal  acts  or 
conditions  which 'must  exist  or  the  act  will  not  be  charac- 
terized as  criminal.  In  such  case  the  intent  to  defraud 
being  made  by  the  statute  a  part  of  the  offense  it  should, 
by  all  rules  of  criminal  pleading,  be  so  allq;ed.     But  the 
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clear  distinction  between  that  act  and  the  one  under  consid- 
eration in  this  case,  upon  this  point,  prevents  the  case  cited 
from  becoming  authority  here.  The  State  v.  JacksoUy  39 
Conn.,  229,  also  cited  by  the  defendant  in  error,  is  a  case 
where  the  defendant  was  prosecuted  under  the  follow- 
ing statute :  "  Every  person  who  shall  hire  any  horse 
and  shall  willfully  make  any  false  statement  relative  to 
the  distance,  time,  place,  or  manner  of  using  the  same, 
with  intent  to  defraud,  shall  be  punished,^'  etc.  It  was 
held  that  an  indictment  which  described  the  offense  in 
the  general  language  of  the  statute,  without  alleging  what 
the  misrepresentations  were,  to  whom  made,  etc.,  was  in- 
sufficient, the  court  saying  that  the  case  was  '^analogous 
to  those  of  misrepresentations  which  arise  under  the  statute 
in  relation  to  the  obtaining  of  goods  by  false  pretense.'' 
While  the  offense  was  created  by  statute,  yet  it  was  so 
created  in  general  terms,  and  no  words  descriptive  of  the 
offense  were  used.  The  rule  there  declared  has  no  applicti- 
tion  to  this  case. 

As  we  have  seen,  the  act  under  consideration  contains  all 
the  elements  which  the  l^islature  saw  fit  to  require  should 
exist  to  constitute  the  crime.  A  mortgage  must  have 
been  made  conveying  the  property.  The  act  which  is  de- 
clared to  be  criminal  must  occur  during  the  existence  of 
the  lien  or  title  created  by  the  mortgage,  then  if  under 
these  conditions  the  mortgagor  sells  or  transfers  the  prop- 
erty without  the  consent  of  the  mortgagee  (with  the  crim- 
inal mind),  the  crime  is  complete.  The  act  must  be 
accompanied  by  an  intent  to  do  wrong  (1  Bishop  Crim. 
Law,  §  287),  but  it  is  not  necessary  to  allege  this  intent. 

In  sec.  611,  vol.  1,  Bishop's  Criminal  Procedure,  in 
discussing  the  subject  of  indictments  under  statutes  defining 
the  offense,  it  is  said :  *'  To  statutes  of  this  sort  the  doctrines 
which  require  the  indictment  to  set  out  the  name  of  the 
defendant,  the  place,  the  time,  the  identifying  particulars, 
and  all  other  like  things,  apply  precisely  as  to  the  common 
21 
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law.  Where  a  statute  defines  the  offense  which  it  creates  it  is 
ordiDarilj  adequate,  while  nothing  less  will  in  any  instance 
suffice  to  charge  the  defendant  with  all  the  acts  within  the 
statutoiy  definition,  substantially  in  the  words  of  the  stat- 
ute, without  further  expansion/'  The  same  author,  at  sec- 
tion 521,  quoting  from  Starkie  on  Criminal  Pleading,  says: 
"To  render  a  party  criminally  responsible  a  vicious  will 
must  concur  with  a  wrongful  act.  But  though  it  be  uni- 
versally true  that  a  man  cannot  become  a  criminal  unless 
his  mind  be  at  fault  it  is  not  so  general  a  rule  that  the 
guilty  intention  must  be  averred  upon  the  face  of  the  in- 
dictment.'^  The  author  then  adds,  "for  in  a  lai^  part  of 
the  crimes  the  vicious  will  appears  prima  fade  in  the  act 
itself,  hence  to  allege  simply  the  act  makes  the  required 
prima  facie  case,  and  any  non-concurrence  of  the  will 
therein  is  matter  of  defense.  But  where  an  intent  other 
than  what  arises  out  of  the  act  as  alleged  is  an  element  in 
the  crime,  as  where  a  particular  intent  is  descriptive  of  it, 
this  must  appear  in  the  indictment '' 

The  well-settled  rule  seems  to  be  that  if  the  offense  con- 
sists in  doing  an  unlawful  or  criminal  act  the  evil  inten- 
tion will  be  presumed  and  need  not  be  alleged.  The 
intent  is  nothing  more  than  the  result  which  the  law 
draws  from  the  act,  and  requires  no  proof  beyond  that 
which  the  act  itself  implies.  Cam.  v.  Herseyy  2' Allen, 
180,  aud  cases  there  cited.  To  this  point  also  see  PkUlips 
V.  The  Staie,  17  Georgia,  461.  In  that  case  the  provis- 
ions of  the  statutes  were  as  follows:  "Any  person  who 
shall  draw  or  make  a  bill  of  exchange,  due  bill,  or  prom- 
issory note,  or  indorse  or  accept  the  same  in  a  fictitious 
name,  shall  be  guilty  of  forgery,  and  on  conviction  shall  be 
punished,"  etc.  The  court  say:  "It  is  clear  that  under  the 
law  the  offeuse  is  complete,  provided  it  is  made  satisfiu)- 
torily  to  appear,  from  the  evidence,  that  the  note  was 
drawn  and  delivered  in  a  fictitious  name.  Under  the  first 
section  of  this  same  head  of  the  code  the  general  offense  of 
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forgery  is  defined;  and  there  it  is  made  necessary  to  allege 
in  the  indictment,  and  consequently  to  prove  on  the  trial, 
the  intent  to  defraud.  But  in  the  particular  species  of 
forgery  for  ^hich  the  defendant  is  prosecuted,  as  will  be 
seen  from  the  statute,  no  such  requirement  is  made.  The 
court  is  bound  to  presume  this  omission  was  intentional. 
The  law  makes  the  act  the  crime^  and  infers  a  criminal  in- 
tent from  the  act  itself/'  See  also  McNamee  v.  The  Pea- 
phy  31  Mich.,  478.  We  therefore  hold  that  the  statute 
in  question  contains  all  the  elements  which  the  legislature 
in  enacting  it  intended  should  constitute  the  offense,  and 
that  an  indictment  which  substantially  follows  its  language 
is  sutlicient. 

It  is  insisted  that  the  act  of  the  legislature  by  which  the 
section  under  consideration  was  passed  is  unconstitutional. 
This  contention  is  founded  upon  the  clause  of  the  constitu- 
tion of  this  state  (art.  3,  sec.  2),  which  provides  that,  ''No 
bill  shall  contain  more  than  one  subject  and  the  same  shall 
be  clearly  expressed  in  its  title.''  It  is  said  that  the  act 
contains  two  subjects,  and  the  decision  of  this  court  in 
Ex  parte  Thomason,  16  Neb.,  238,  is  cited  to  sustain  this 
view.  It  is  true  a  part  of  the  act  was  held  void  as  not 
within  the  title,  but  it  does  not  therefore  follow  that  the 
whole  act  was  void.  The  question  here  presented  was,  we 
think,  settled  in  The  State  v.  Laneaster  Oownty,  17  Neb., 
85.  In  that  case  the  present  Chief  Justice,  Maxwell^  in 
writing  the  opinion  of  the  court,  said :  ^'  The  rule  is  well 
settled  that  where  the  title  to  an  act  actually  indicates  and 
the  act  itself  actually  includes  two  distinct  objects  where 
the  constitution  declares  it  shall  embrace  but  one,  the 
whole  act  must  be  treated  as  void  from  the  manifest  impos- 
sibility of  choosing  between  the  two  and  holding  the  act 
valid  as  to  one  and  void  as  to  the  other,"  citing  Cooley's 
Const.  Lim.,  147.  "  But  this  rule,"  he  says,  *'  will  apply 
only  in  those  cases  where  it  is  impossible  from  the  inspec- 
tion of  the  act  itself  to  determine  which  act,  or  rather 
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which  part  of  the  act  is  void  and  which  valid.  Where 
this  can  be  done  the  rule  does  not  apply  aniess  it  shall  ap- 
pear that  the  invalid  portion  was  designed  as  an  induce- 
ment to  pass  the  valid^  so  that  the  whole  taken  together 
will  warrant  the  belief  that  the  legislature  would  not  have 
passed  the  valid  part  alone."  The  portion  of  the  act  held 
invalid  was  not  included  in  the  title^  and  was  held  void, 
but  this  did  not  affect  the  remaining  portion.  The  title 
referred  alone  to  the  fraudulent  transfer,  and  not  the  re- 
moval of  property.  The  act  as  it  now  stands  in  section 
nine  in  chapter  12  of  the  Compiled  Statutes  of  1886,  is 
valid  and  must  be  so  held. 

It  follows  that  the  demurrer  should  have  been  over- 
ruled. 

Judgment  AOOOBDnraiiT. 

The  other  judges  concur. 


Julius  E.  Thomas  et  al.,  plaintiffs  in  ebbob,  v. 
Ellen  Hinkley,  dependant  in  ebbob. 

1.  Liquors :  bokd  of  selleb.  A  liquor  dealer's  bond  with  sore- 
ties,  was  given  to  the  village  of  Hebron,  instead  of  the  state  of 
Nebraska.  Held,  That  snch  bond  was  not  therefore  invalid; and 
that  a  wife  may  maintain  an  action  thereon  for  loss  of  means  of 
support  caused  by  intoxicating  liquors  sold  to  her  husband. 
Huffman  v.  Koppdkom,  8  Neb.,  344, followed.  Sexaon  v.  KtUey^  3 
Id.,  104,  distinguished. 

3.    :    .    Thebondisfor  the  use  of  any  person  who  may 

be  injured  by  the  sale  or  giving  away  of  intoxicating  liquors  by 
the  person  licensed  or  his  agent,  and  the  obligee  is  not  neces- 
sarily nor  usually  the  party  interested. 

3.    :    :    APPBOVAL.    Where  the  bond  of  a  liquor  dealer 

is  filed  with  the  clerk  and  retained  by  him,  and  the  principal  in 
the  bond  then  engages  in  the  sale  of  intoxicating  liquors,  the 
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sureties  cannot  plead  as  a  defense  to  the  bond  that  no  formal  ap- 
proval was  endorsed  on  snch  bond. 


:    .    The  recital  in  a  bond  signed  by  the  principal 

and  sureties  that  *'  a  license  to  sell  malt,  spirtuous,  and  yinous 
liquors  as  provided  by  law,  was  issued  to  the  principal ''  is  suffi- 
cient ^ma/acie  as  against  them  to  show  the  issuing  of  license. 


5.     :    :    LI  ABILITY  OP  8TTBETY.    Where  the  Same  Burety 

signs  the  bonds  of  two  or  more  dealers  he  will  be  liable  on  each, 
and  the  validity  of  such  bonds  will  not  be  affected. 

Error  to  the  district  court  for  Thayer  county.  Tried 
below  before  Morris,  J. 

0.  jQ".  &  A.  R.  Scott,  for  plaintiffs  in  error,  cited :  iSca?- 
8on  V.  KeUey,  8  Neb.,  105.  State  v,  Andrews,  11  Neb., 
523. 

Maeon  &  Whedon  and  Manford  Savage,  for  defendant 
in  error,  cited:  Horn  v.  Whittiery  6  N.  H.,  88.  Oover- 
nor  V.  Allen,  8  Humph.,  176.    Thomae  v.  White,  12  Mass., 


Maxwell,  Ch.  J. 

The  defendant  in  error  recovered  a  judgment  against  A. 
Miller  for  the  sum  of  $900  and  costs,  for  loss  of  means  of 
support,  caused  by  the  death  of  her  husband  from  intoxi- 
cating liquor  furnished  by  Miller.  Being  unable  to  col- 
lect the  judgment  from  Miller  she  brought  this  action 
against  the  plaintiffs  in  error,  who  were  bondsmen  of  said 
Miller,  and  recovered  judgment  against  them.  The  bond 
is  as  follows: 

"  bond  on  license  to  sell  liquors. 

'*  State  of  Nebraska,  1 

Thayer  County.     / 

^^Know  all  men  by  these  presents: 

'^  That  Amos  Miller,  as  principal,  and  Julius  E.  Thomas 
and  Louis  Harp,  and  George  M.  Church,  D.  J.  Nebergall, 
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Wm.  H.  Stewart,  and  Alfred  Norboe,  as  sureties,  are  held 
and  firmly  bound  unto  the  village  of  Hebron,  state  of 
Nebraska,  in  the  penal  sum  of  five  thousand  dollars,  good 
and  lawful  money  of  the  United  States,  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs 
and  assigns,  jointly  and  severally  by  these  presents.  The 
conditions  of  the  above  obligations  are  such,  that  whereas 
the  board  of  trustees  of  the  village  of  Hebron,  in  Thayer 
county,  Nebraska,  have  granted  unto  the  above  bounden 
Amos  Miller  a  license  to  sell  malt,  spirituous,  and  vinous 
liquors,  as  provided  by  law.  Said  liquors  to  be  sold  in  the 
building  situated  on  lot  six,  block  ten,  of  the  town  of  He- 
bron, in  said  county,  and  said  license  to  continue  in  force 
from  the  20th  day  of  October,  a.d.  1881,  until  the  20th 
day  of  April,  1882  (or  during  the  pleasure  of  said  board). 
*'Now  if  the  above  bounden  Amos  Miller  shall  not,  dur- 
ing the  continuance  of  said  permit,  violate  any  of  the  pro- 
visions of  an  act  to  regulate  the  license  and  sale  of  malt, 
spirituous,  and  vinous  liquors,  etc.,  etc.,  passed  by  the  legis- 
lature of  the  state  of  Nebraska,  and  duly  approved  by  the 
governor  thereof,  and  to  take  efiect  June  1st,  1881,  and  all 
acts  and  parts  of  act  supplemental  thereto,  and  shall  pay 
all  damages,  fines,  and  forfeitures,  which  may  be  adjudged 
against  him  under  the  provisions  of  the  statutes  of  the  state 
of  Nebraska,  then  in  such  case  the  above  obligations  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

"Signed  and  sealed  this  tenth  day  of  October,  A.  d.  1881. 
*'Amos  Miller,  [l.  s.] 

"Julius  E.  Thomas,  [l.  s.] 
"  D.  J.  Nebergall,  [l.  8.] 
"Louis  Harp,  [l.  s.] 

"  George  M.  Church,  [l.  s.] 
"Alfred  NoRBCB, 
"  Wm.  H.  Stewart, 
"  Signed,  sealed  and  delivered  in  presence  of  E.  S.  Knight. 
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**  State  of  Nebraska,  1 

Thayer  County.      / 

"Alfred  Norboe,  representing  $100,  Julius  E.  Thomas, 
representing  $500,  Louis  Harp,  representing  (personal  prop- 
erty) $1,200,  George  M.  Church,  representing  $1,000,  D. 
J.  Nebergall,  representing  $1,000,  Wm.  H.  Stewart,  repre- 
senting $1,200,  being  first  duly  sworn,  depose  and  say  (each 
for  himself),  that  he  is  a  resident  householder  and  free- 
holder of  the  county  of  Thayer,  in  said  state,  that  he  is 
surety  in  the  foregoing  bond,  that  he  is  worth  in  real  es- 
tate therein  the  sum  set  opposite  his  name  above,  and  that 
said  sum  is  beyond  the  amount  of  his  debts,  and  that  he 
has  property  liable  to  execution  in  the  state  of  Nebraskai 
equal  to  the  amount  so  mentioned. 

"A.  NORBCB 

"E.  Thomas,  [l.  s.] 

*'  Louis  Harp,  [l.  s.] 

"  George  M.  Church,  [l.  a] 
"D.  J.  Nebergall,      [l.  s.] 
"  Wm.  H.  Stewart,      [l.  s.] 
**  Subscribed  in  my  presence  and  sworn  to  this  10th  day 
of  October,  A.D.  1881. 

[seal.]  *'  E.  S.  Knight, 

"  Notary  Public:' 

Indorsed  on  bond :  '^  Filed  in  the  office  of  the  village 
clerk  of  Hebron,  Nebraska,  October  19th,  a.d.  1881.'' 

The  principal  ground  upon  which  a  reversal  is  sought  is 
because  the  bond  is  invalid  by  reason  of  the  village  of 
Hebron  being  the  obligee  instead  of  the  state  of  Nebraska, 
as  required  by  the  statute,  and  Sexson  v,  Kelley,  3  Nebraska, 
104,  is  cited  to  sustain  that  position. 

In  Sexson  v.  Kdley  the  bond  was  made  payable  to  the 
city  of  Lincoln,  and  contained  no  provision  for  the  pay- 
ment of  damages  which  might  be  adjudged  against  the 
licensed  parties.     The  wife  of  Sexson  brought  an  action 
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against  the  obligors  in  the  bond  to  recover  damages  which 
she  had  sustained  by  reason  of  the  sale  of  liquors  to  her 
husband.  The  defendants  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  a  cause  of  action,  and  the  de- 
murrer was  sustained.  In  the  decision  of  the  case  it  is 
said  the  bond  was  a  nullity.  The  question  properly  arose 
upon  the  condition  which  did  not  include  damages^  and 
therefore  as  the  plaintiff's  action  was  to  recover  damages 
the  surety  could  not  be  bound  beyond  the  terms  of  his  con- 
tract, and  there  could  be  no  liability  on  the  bond.  This 
was  the  particular  point  urged  on  the  argument  and  raised 
by  the  demurrer.  Judge  Gantt  in  writing  the  opinion 
discusses  the  question  of  the  obligee. 

The  writer  entertains  great  respect  for  that  able  and 
impartial  judge  to  whose  learning,  research,  and  industry 
this  state  is  greatly  indebted.  But  the  question  was  not 
properly  before  the  court,  and  the  decision  on  that  point 
can  scarcely  be  considered  an  authority.  How  far  the 
obligors  in  a  bond  can  insist  on  an  objection  of  this  kind 
after  a  breach  of  the  conditions  of  the  instrument  we  need 
not  now  determine.  The  syllabus  was  not  prepared  by 
the  court  at  that  time,  and  the  ezact  points  decided  could 
not  therefore  in  all  cases  be  clearly  expressed. 

In  Huffman  v.  Koppdkomj  8  Neb.,  344,  the  official 
bond  of  the  sheriff  was  given  to  the  state  and  not  to  the 
county,  as  required  by  the  statute,  but  the  court  held  that 
the  irr^ularity  in  nowise  affected  the  liability  of  the  sheriff 
or  his  sureties  in  an  action  thereon  for  damage  occasioned 
by  official  misconduct.  It  is  said  (page  847) :  ''The  obligee 
in  an  official  bond  is  not  necessarily  nor  usually  the  party 
interested  therein  in  actions  upon  it.  The  bond  being 
really  for  the  use  and  benefit  of  whomsoever  is  injured  in 
consequence  of  the  unfaithful  performance  of  the  duty  of 
the  officer,  the  obligee  is  really  but  a  nominal  party.  And 
whatever  may  be  the  name  of  this  nominal  party  the  action 
under  our  practice  must  be  in  the  name  of  the  real  party 
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in  interest,  although  not  named  in  the  bond.  This  in  our 
view  states  the  law  correctly.  While  the  statute  requires 
the  bond  to  be  payable  to  the  state  of  Nebraska^  yet  it 
provides  that  it  ^^may  be  sued  upon  for  the  use  of  any 
person,  or  his  legal  representatives^  who  may  be  injured 
by  reason  of  the  selling  or  giving  away  any  intoxicating 
liquor  by  the  person  licensed  or  his  agent."  So  that  the 
bond  is  not  for  the  use  of  the  state,  but  for  persons  who 
may  sustain  injuries  by  reason  of  the  sale  of  intoxicating 
liquor.  The  state,  therefore,  is  merely  a  nominal  party — ^a 
trustee — but  there  is  no  provision  that  if  another  obligee  is 
named  the  bond  will  therefore  be  void.  In  the  absence  of 
such  a  provision  we  must  hold  the  bond  to  be  valid  and 
available  to  any  person  who  may  have  sustained  injuries 
by  the  sale  of  liquor  by  the  principal  in  the  bond.  Van 
Deusen  v.  Haywardj  17  Wend.,  67.  Ring  v.  Oibbs,  26 
Wend.,  502. 

Second.  Objection  is  made  that  the  bond  was  not  ap- 
proved by  the  board  of  the  village  of  Hebron.  It  was 
filed  and  retained  by  the  derk,  however,  and  Mr.  Miller, 
the  principal  in  the  bond,  engaged  in  the  sale  of  intoxi- 
cating drinks — ^in  other  words,  availed  himself  of  the 
benefits  of  the  bond  and  treated  it  in  all  respects  as  valid 
and  approved.  Aside  from  this  the  act  of  retaining  the 
bond  and  issuing  the  license  was  a  sufficient  approval  of  it. 

Third.  Objection  is  made  that  no  license  was  ever 
legally  issued.  It  is  unnecessary  to  enter  into  a  discus- 
sion of  that  question,  as  we  find  a  recital  in  the  bond  itself, 
signed  by  the  plaintiffs  in  error,  stating  that  ^*  license  to 
sell  malt,  spirituous,  and  vinous  liquors  as  provided  by 
law/'  etc.,  has  been  issued  to  Miller.  That  recital  con- 
cludes these  parties,  unless  they  can  show  fraud,  accident, 
or  mistake,  which  is  not  claimed. 

Fovaih.  Objection  is  made  that  one  of  the  sureties  was 
also  surety  on  another  bond  of  like  character  in  contraven- 
tion of  the  statute;  but  this  does  not  render  the  bonds  void, 
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nor  can  such  surety  plead  the  fact  as  a  defense.  The  stat- 
ute is  in  the  nature  of  a  direction  to  boards  which  approve 
bonds  of  that  character^  but  does  not  declare  such  bonds 
affected  in  any  manner  by  a  surety  signing  two  or  more 
bonds.  There  is  no  error  in  the  record^  and  the  judgment 
is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 
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Peteb  Mathews,  plaintipf  in  ebbob,  v.  The  State 
OF  Nebraska^  defendant  in  ebbob. 

1.  Criminal  Law:  svidencb  of  PBisoysB.  At  common  law, 
where  tbe  aocnsed  was  not  permitted  to  testify  in  his  own  be- 
half, the  testimony  of  the  proaeontrix  might  be  sufficient  to 
warrant  a  conviction  for  rape;  bnt  under  the  statute,  where  the 
accused  avails  himself  of  the  right  to  testify  and  dearly  and 
explicitly  denies  the  commission  of  the  offense,  there  must  be 
testimony  corroborating  that  of  the  prosecutrix  to  authorize  a 
oonviction.  Oletan  v.  State,  11  Neb.,  276.  Fish  v.  States  9  Neb., 
62. 

S.  Hape :  XYIDBNCB.  To  authorize  a  conviction  for  rape  the  tes- 
timony must  show  that  the  prosecutrix  resisted  to  the  extent  of 
her  ability.    Evidence  examined,  and  ffeld.  Insufficient. 

S.  Evidence :  objection.  Where  a  question  is  asked  a  witness 
to  which  objection  is  made,  which  is  sustained,  the  party  desir- 
ing the  evidence  must  offer  to  prove  the  facts  sought  to  be  intro- 
duced in  evidence. 


Criminal  Law. 

guUt. 


An  escape  is  not  necessarily  an  admission  of 


Ebbob  to  the  district  court  of  Lancaster  county.    Tried 
below  before  Pound,  J. 


J.  L.  Caldwell,  for  plaintiff  in  error. 
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WiUiam  Leeae,  Attorney  General^  for  defendant  in  error. 
Maxwell^  Ch.  J. 

The  plaintiff  was  convicted  of  the  crime  of  rape  at  the 
May  term,  1885,  of  the  district  coart  of  Lancaster  connfy, 
and  was  sentenced  to  imprisonment  in  the  penitentiary  for 
three  years.  He  now  alleges  error  in  the  proceedings. 
The  errors  deemed  material  will  be  noticed  in  their  order. 

First,  that  the  verdict  is  not  sustained  by  the  evidence. 
The  sole  testiifiony  upon  which  the  verdict  rests  is  that  of 
the  prosecuting  witness.  She  testifies  that  the  offense  was 
committed  in  March,  1881 ;  that  at  that  time  and  for  some 
years  previously  she  had  resided  in  a  shanty  10  by  12  feet 
square  in  North  Bluff  precinct;  that  in  1881  her  husband 
had  been  dead  about  two  years,  and  that  she  lived  entirely 
alone;  that  her  nearest  neighbors  were  named  Maher,  and 
resided  about  eighty  rods  from  her  residence;  that  on  the 
morning  of  the  day  on  which  the  offense  is  alleged  to  have 
been  committed  the  prisoner  and  one  Taylor  came  tp  her 
residence  and  shoveled  the  snow  away  from  around  the 
same  and  carried  in  fuel,  etc.,  and  then  left;  that  in  ten  or 
fifteen  minutes  after  Mathews  and  Taylor  left; — "  about  ten 
minutes,  I  should  think — not  more  than  ten  minutes — I 
had  not  made  my  dinner  yet — Mathews  returned.  *  *  * 
He  said,  *  Come  and  lay  down  on  the  bed.'  I  said, 'No, 
sir,  I  don't  do  that  kind  of  business,  unless  I  was  married 
to  a. man.'  He  said,  it  would  not  be  long;  something 
like  that;  he  just  took  my  chair  and  wheelied  it  around — 
didn't  throw  me  off;  he  waited  a  few  minutes  to  see  if 
I  was  going;  I  didn't  go,  and  he  wheeled  it  round  the 
second  time;  still  I  didn't  go,  and  he  took  hold  of  me 
and  threw  me  off." 

Prosecuting  Attorney.  Go  on  and  tell  how  he  threw 
you  on  the  bed. 
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A.  He  took  me  round  the  waist  and  throwed  me  od 
the  bed^  and  then  kept  me  there  till  he  got  his  satisfaction* 

Q.     State  what  he  did? 

A.     Till  he  had  full  connection  with  me. 

Q.     What  did  you  do  while  on  the  bed? 

A.  I  got  away  from  him  once;  then  he  got  me  back 
the  second  time — ^he  being  strong  and  I  being  so  weak^ 
wanting  something  to  eat  and  fright  together^  I  had  not 
much  strength — ^you  all  know  that — ^you  ought  to  know 
it;  I  tried  to  get  away  the  second  time,  but  could  not  get 
away ;  he  kept  me  till  he  got  his  satis&ction. 

Q.     Had  he  connection  with  you? 

A.     Yes,  full  connection. 

Q.  State  to  the  jury  what  you  did  in  the  way  of  re- 
sisting— ^if  you  did  anything  more,  tell  it? 

A.  I  did  not  do  anything  more^  but  just  tried  to  get 
away  fit>m  him  all  I  could. 

Q.     Did  you  use  your  full  strength  ? 

A.  I  used  all  the  strength  I  had  to  get  away  fix)m  him, 
but  could  not. 

This  is  all  the  testimony  in  the  record  in  r^rd  to  the 
force  alleged  to  have  been  used  by  the  prisoner,  or  the  re- 
sistance of  the  witness.  She  also  testifies  that  she  was  68 
years  old  at  that  time. 

In  Oleson  v.  State,  11  Neb.,.  276,  it  was  held  that  where 
it  appears  that  at  the  time  the  offense  was  alleged  to  have 
been  committed  the  prosecutrix  was  conscious,  and  had 
possession  of  her  natural  mental  and  physical  powers,  and 
was  not  terrified  by  threats  or  in  such  a  position  that  re- 
sistance would  be  useless,  it  must  appear  that  she  resisted 
to  the  extent  of  her  ability.  In  that  case  the  offense  was 
alleged  to  have  been  committed  about  10  o'clock  at  night 
in  the  shanty  in  which  the  prosecutrix  resided,  in  the  city 
of  Lincoln.  Several  neighbors  resided  within  hearing  dis- 
tance, but  she  made  no  outcry.  Her  clothes  were  not  torn, 
nor  were  there  any  marks  of  violence  on  her  person  to  in- 
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dicate  a  struggle.  The  court 'held  that  the  evidence  as  to 
resistance  was  not  sufficient  to  sustain  the  charge. 

In  People  v.  Dohringy  59  N.  Y.,  382,  it  is  said:  "The 
resistance  must  be  up  to  the  point  of  being  overpowered 
by  actual  force^  or  of  inability  from  loss  of  strength  longer 
to  resist,  or  from  the  number  of  persons  attacking  resist- 
ance must  be  dangerous  or  absolutely  useless,  or  there 
must  be  duress  or  fear  of  death.  Reg.  v.  HalleU,  9  C.  and 
P.,  748;  1  Hawk.,  P.  0.,  chap.  4,  §  2."  And  on  page 
383  it  is  said :  "  But  whatever  the  circumstances  may  be, 
there  must  be  the  greatest  effort  of  which  she  is  capable 
therein  to  foil  the  pursuer  and  preserve  the  sanctity  of  her 
person.  This  is  the  extent  of  her  ability."  And  see  Tfie 
People  V.  Brantby,  32  N.  Y.,  625, 631,  640.  The  People 
<?.  HuUe,  3  Hill,  309, 31 6, 317.  Rex  v.  Lloyd,  7  Carr  and 
P.,  318.     The  People  v.  OroesweU,  13  Mich.,  427,  433. 

In  State  v.  Burgdorfy  53  Mo.,  66.,  the  offense  was  alleged 
to  have  been  committed  on  a  girl  16  years  of  age.  That 
the  prisoner  had  sexual  intercourse  with  the  girl  seems  to 
be  conceded  in  the  opinion,  but  there  was  no  resistance  nor 
outcry.  It  is  said  (page  67):  "The  crime  under  consider- 
ation can,  in  the  language  of  one  of  the  authorities,  only 
be  ooDunitted  where  there  is  on  the  part  of  her  on  whom 
the  attempt  is  made  the  utmost  reluctance  and  the  utmost 
resistance.  The  passive  policy  or  a  mere  half-way  case 
will  not  do." 

In  People  v.  Abbot,  19  Wend.,  194-196,  it  is  said: 
^' Any  fact  tending  to  the  inference  that  there  was  not  the 
utmost  reluctance  and  the  utmost  resistance  is  always  re- 
ceived. That  there  was  not  an  immediate  disclosure,  that 
•  there  was  no  outcry,  though  aid  was  at  hand,  and  that 
known  to  the  prosecutrix,  that  there  are  no  indications  of 
violence  to  the  person,  are  put  among  the  circumstances  of 
defense,  not  as  conclusive,  but  as  throwing  distrust  upon 
the  assumption  that  there  was  a  real  absence  of  assent  1 
Hale,  P.  C,  633.    A  mixed  case  will  not  do :  the  connection 
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must  be  absolutely  against  the  will.''  To  the  same  effect 
are  The  People  v.  MorrUony  1  Park.  Or.  R.,  625.  Woodin 
V.  The  PeopUy  1  Park.  Cr.  R.,  464.  Taylor  v.  State,  50 
Geo.,  79.  Pcopfe  t?.  JSrottw,  47  Cal.,  447.  WhUney  v.  State, 
35  Ind.,  506.     People  v.  Bensm,  6  Cal.,  221. 

In  Oonnere  v.  State,  47  Wis.,  523,  it  was  held  error  for 
the  trial  court  not  to  press  upon  the  attention  of  the  jury 
the  rule  that  voluntary  submission  by  the  woman  while  she 
has  the  power  to  resist,  however  reluctantly  yielded,  de- 
prives the  act  of  an  essential  element  of  rape. 

In  WhiUaker  v.  State,  50  Wis.,  518,  it  is  said :  "Any 
consent  of  the  woman,  however  reluctant,  is  fatal  to  a  con- 
viction. The  passive  policy  will  not  do.  There  must  be 
no  consent.  There  must  be  the  utmost  reluctance  and  re- 
sistance.'' State  V.  Burgdorf,  53  Mo.,  63.  "  It  must  ap- 
pear that  she  showed  the  utmost  reluctance  and  used  the 
utmost  resistance."  Don  Moran  v.  The  People,  25  Mich., 
356.  See  also  People  v.  Euke,  3  Hill,  316.  State  v. 
Mvrphy,  6  Ala.,  765.    Pleasant  v.  State,  8  Engl.,  360. 

Many  other  cases  to  the  same  effect  could  be  cited.  The 
reason  for  this  rule  is  apparent,  as  probably  but  compara- 
tively few  women  would  admit  that  they  gave  their  assent  to 
illicit  intercourse.  If  the  mere,  refusal  to  give  express  as- 
sent was  sufficient  to  establish  the  crime  of  rape,  a  very 
large  proportion  of  the  cases  of  illicit  intercourse  no  doubt 
could  be  brought  under  that  head,  and  no  doubt  would  be, 
particularly  where  the  conduct  of  the  parties  was  exposed 
and  such  as  to  bring  them  into  public  odium.  The  law, 
therefore,  as  evidence  that  the  act  was  commited  against 
her  will,  requires  the  prosecutrix  to  use  all  the  means  in 
her  power  to  prevent  the  consummation  of  the  act.  If  the 
act  is  committed  with  force  and  against  her  will  there  is  a 
great  probability  that  some  marks  will  be  left  upon  her 
person  or  clothing,  or  both,  as  evidence  of  the  struggle, 
and  if  she  make  complaint  at  the  first  opportunity  these 
fiicts  tend  to  corroborate  her  testimony  that  the  offense  was 
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committed  by  some  one.  If  no  marks  are  left  upon  the 
person  pr  clothing,  and  no  complaint  is  made  at  the  first 
opportunity,  a  doubt  is  thrown  upon  the  whole  charge, 
and  unless  the  testimony  of  the  prosecutrix  is  corroborated 
on  material  points,  where  the  accused  testifies  as  a  witness 
on  his  own  behalf  and  denies  the  charge,  the  testimony  of 
the  prosecutrix  alone  is  not  sufficient  to  warrant  a  convic- 
tion. 

Sir  Matthew  Hale  in  Pleas  of  the  Crown,  vol.  1,  page 
633  (Ed.  of  1778),  lays  down  rules  for  testing  the  credi- 
bility of  the  principal  witnesses,  which  are  as  applicable 
to-day  in  trials  of  this  character  as  when  announced.  He 
says  (page  636) :  ''It  is  true  that  rape  is  a  most  detestable 
crime  and  therefore  ought  severely  and  impartially  to  be 
punished  with  death,  but  it  must  be  remembered  that  it  is 
an  accusation  easily  to  be  made  and  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused,  though  never 
so  innooent^^  He  then  mentions  several  unfounded  and 
malicious  prosecutions  for  rape,  among  them  a  case  tried 
before  himself,  where  the  prosecutrix  swore  positively  to 
the  commission  of  the  offense,  and  it  turned  out  upon  in- 
spection to  have  been  physically  impossible  for  the  accused 
to  have  committed  the  offense.  He  adds, ''  I  only  mention 
these  instances  that  we  may  be  more  cautious  upon  trials  of 
offenses  of  this  nature  wherein  the  court  and  jury  may 
with  so  much  ease  be  imposed  upon,  without  great  care 
and  vigilance,  the  heinousness  of  the  offense  many  times 
transporting  the  judge  and  jury  with  so  much  indignation 
that  they  are  overhastily  carried  to  the  conviction  of  the 
person  accused  thereof  by  the  confident  testimony  some- 
times of  malicious  and  false  witnesses.'' 

In  the  case  at  bar  the  testimony  fails  to  show  such  resist- 
ance on  the  part  of  the  prosecutrix  as  would  constitute  the 
offense.  All  that  she  testifies  to  may  be  true,  and  still  the 
act  not  have  been  against  her  will.  The  proof,  therefore, 
£eu1s  to  establish  the  charge. 
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2d.  There  is  no  corroborating  evidence  whatever.  In 
Oarrison  v.  The  People,  6  Neb.,  283,  an  instruction  had 
been  given  in  the  court  below  that  if  the  jury  were  satisfied 
beyond  a  reasonable  doubt,  from  the  testimony  of  the  prose* 
cutrix  alone,  of  the  guilt  of  the  accused  they  would  be  jus- 
tified in  returning  a  verdict  of  guilty.  There  was  no  bill 
of  exceptions  in  that  case,  and  the  case  came  before  the 
court  upon  errors  in  the  record  and  instructions.  The 
presumption  being  that  the  instiiiction  was  applicable  to 
the  testimony,  it  was  held  not  erroneous.  It  was  not  held 
nor  intended  to  be  that  the  bald  assertion  of  a  prosecutrix, 
whose  testimony  was  contradicted  by  other  witnesses, 
would  be  sufficient  where  there  were  no  marks  upon  her 
person  or  clothing  showing  a  recent  struggle,  or  no  com- 
plaint as  soon  after  the  occurrence  as  an  opportunity 
offered.  Hence,  in  Fisk  v.  StaUj  9  Neb.,  62,  where  no 
complaint  was  made  until  about  six  months  after  the  com- 
mission of  the  alleged  offense,  and  the  accused  was  con- 
victed on  the  naked  assertions  of  the  prosecutrix,  which  he 
had  denied  in  his  testimony,  the  verdict  wus  set  aside  and 
the  charge  was  afterwards  discovered  to  be  entirely  un- 
founded, and  the  case  was  dismissed  by  the  court  below. 

In  Oleson  v.  StaUy  11  Neb.,  276,  there  was  no  testimony 
tending  to  corroborate  the  statements  of  the  prosecutrix 
that  the  defendant  resorted  to  force,  and  the  fact  that  she 
made  no  outcry  or  resistance  such  as  the  law  requires,  ren- 
dered the  proof  insufficient  to  establish  the  charge. 

In  Murphy  v.  State,  15  Neb.,  383,  the  accused  testified 
in  his  own  behalf  and  admitted  the  sexual  intercourse  with 
the  prosecutrix  at  the  time  and  place  and  under  the  cii^ 
cumstances  described  by  her,  thus  corroborating  her  on 
several  of  the  material  points  in  the  case  and  leaving  only 
the  question  of  force  and  resistance  for  determination.  The 
testimony  of  the  prosecutrix  was  strengthened  by  the  fact 
that  she  had  been  married  but  four  weeks,  and  was  then 
living  with  her  husband,  the  improbability  that  she  would 
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voluntarily  permit  a  colored  man  to  have  sexual  intercourse 
with  her,  and  by  the  fact  that  immediately  on  returning  to 
her  friends  she  informed  them  of  the  offense. 

At  common  law  the  accused  was  not  permitted  to  testify 
in  his  own  behalf.  However  false  or  malicious  the  charge 
might  be  his  lips  were  sealed^  and  if  the  prosecutrix  testi* 
fied  positively  to  the  facts  constituting  the  offense,  and 
there  was  no  evidence  to  the  contrary,  the  courts  held  the 
evidence  sufficient. 

Sir  Matthew  Hale,  however,  1  P.  C,  633,'  contended 
that  corroborating  proof  was  necessary.  Under  our  statute 
the  accused  is  permitted  to  testify  in  his  own  behalf,  and. 
in  that  regard  the  statute  has  changed  the  common  law 
rule  so  that  where  his  testimony  expressly  denies  that  of 
the  prosecutrix  she  must  be  corroborated  to  authorize  a 
conviction.  For  this  purpose  the  prosecution  may  show 
that  the  prosecutrix  made  immediate  complaint,  and  any 
marks  upon  her  person  or  clothing  which  would  indicate 
a  struggle  may  be  given  in  evidence  for  the  purpose  of 
showing  the  attack  upon  her.  Her  statement  cannot  be 
used  as  evidence-in-chief,  but  may  be 'enquired  into  on 
cross-examination.  Oleaon  v,  Siate^  11  Neb.,  276.  3  Green* 
leaf  Ev.,  §213. 

The  law  presumes  that  a  woman  who  has  suffered  the 
indignity  and  brutah'ty  of  a  rape  will  not  submit  in  silence 
to  the  wrong,  but  will  at  once  take  the  necessary  steps  to 
bring  the  offender  to  justice.  This  was  one  of  the  tests  of  the 
common  law.  Blackstone  says :  "  The  party  ravished  may 
give  evidence  upon  oath,  and  is  in  law  a  competent  witness, 
but  the  credibility  of  her  testimony  and  how  far  she  is  to 
be  believed  must  be  left  to  the  jury  upon  the  circumstances 
of  fact  that  concur  in  that  testimony,  for  instance,  if  the 
witness  be  of  good  fame;  if  she  presently  discovered  the 
offense  and  made  search  for  the  offender ;  if  the  party  ac- 
cused fled  for  it.  These  and  the  like  are  concurring  cir- 
cumstances which  give  greater  probability  to  her  evi* 
22 
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dence/'  4  Blacks.  Com.,  218.  As  there  was  no  attempt 
made  to  corroborate  the  testimony  of  the  prosecutrix  in 
this  case  her  evidence  alone  could  not  have  bec^  sufficient, 

3d.  A  number  of  questions  were  asked  the  prosecuting 
witness,  intended  apparently  to  challenge  her  character  for 
chastity.  These  were  excluded.  The  proper  course  in 
such  case  is,  upon  the  exclusion  of  the  question  to  offer  to 
prove  certain  facts.  *  In  other  words,  the  evidence  which 
the  party  proposes  to  offer  must  be  presented  to  the  court, 
as  well  as  the  questions  to  which  objection  is  made ;  the 
court  will  then  be  able  to  determine  whether  or  not  the 
evidence  is  pertinent.  We  are  unable,  therefore,  to  de- 
termine whether  or  not  the  court  erred  in  its  rulings  on 
that  matter. 

4th.  The  testimony  tends  to  show  that  the  prisoner's 
home  is  in  the  state  of  New  York;  that  he  was  arrested 
in  that  state  in  1881  and  escaped  from  the  officer  on  his 
way  here.  The  proof  upon  this  point  is  not  very  clear, 
nor  is  it  necessaiy  to  consider  it.  An  escape  or  attempt  to 
escape  has  been  held  as  ground  to  infer  consciousness  of 
guilt ;  but  the  wl^ight  of  this  consideration  is  frequently 
greatly  modified  by  special  circumstances.  1  Bish.  Cr. 
Pro.,  §  1260.  History  shows  that  escapes  and  attempts 
to  escape  are  not  confined  to  the  guilty  alone,  and  that  but 
little  reliance  can  be  placed  on  them  as  evidence.  The 
prisoner  at  that  time  was  a  mere  youth,  and  certainly  can- 
not be  convicted  on  the  ground  alone  of  an  attempt  to 
escape.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reyebsed  and  bemanded. 
The  other  judges  concur. 
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Hicks  &  Miller  Tea  Co.,  appellant,  v.  Jahes  E. 
Mack  et  al.,  appellees. 

Homestead:  liability  fob  debts.  Where  a  homestead  of  greater 
value  than  $2,000  is  transferred  from  a  husband  to  his  wife 
without  consideration,  and  still  occupied  as  a  homestead,  the 
surplus  in  value  over  $2,000  will  he  liable  in  the  hands  of  the 
wife  for  debts  of  the  husband  contracted  before  the  transfer,  in 
the  same  manner  as  though  the  title  had  remained  in  the  hus- 
band. 

Appeal  from  the  district  court  of  Fillmore  county. 
Heard  below  before  Morris,  J. 

Billings  &  Donisthorpey  for  appellaut,  cited :  Aahton  v. 
Ingle,  20  Kan.,  670.  Mayfidd  v.  Maaaden,  59  Iowa,  517. 
Smith  V.  MiUer,  31  III,  157.  HatooHh  v.  Travis,  67  111., 
301.  Bearing  v.  Thomas^  25  Ga.,  223.  Smith  v.  Sands, 
23  N.  W.  R.,  357. 

O.  D.  Mathewson,  for  appellees,  cited:  Thompson 
Homesteads,  §  407.  Kelley  v.  Baker,  10  Minn.,  124. 
Stout  V.  Bapp,  17  Neb.,  471. 

Maxwell,  Ch.  J. 

This  is  a  creditor's  bill,  filed  bj  the  plaintifi  against 
the  defendants,  to  subject  certain  real  estate  to  the  payment 
of  their  judgments.  A  demurrer  to  the  petition  was  sus- 
tained in  the  court  below,  and  the  action  dismissed.  The 
plaintifis  appeal. 

It  is  alleged  in  the  petition  in  substance  that  James  E. 
Mack,  in  the  year  1881,  and  ever  since,  has  been  engaged 
among  other  things  in  retailing  cigars  at  Geneva,  in  Fill- 
more county,  in  this  state,  and  has  at  various  times  pur- 
chased from  the  plaintiffs  large  quantities  of  goods;  that 
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be  has  asked  for  and  obtained  credit  upon  tbe  faitb  that 
be  was  tbe  owner  of  the  west  28  feet  of  lot  87  in  the  town 
of  Geneva^  with  all  the  buildings  and  appurtenances  there- 
unto belonging ;  that  in  the  month  of  January  or  February, 
1885,  said  Mack  purchased  a  bill  of  goods  of  the  plaintiffs 
amounting  to  $143.75^  upon  the  faitb  that  he  was  still  the 
owner  of  said  property ;  that  in  August,  1885,  the  plain- 
tiffs recovered  a  judgment  on  said  debt  in  the  county  court 
of  Fillmore  county,  a  transcript  of  which  was  duly  filed 
in  the  office  of  the  clerk  of  the  district  court  of  that 
county,  and  an  execution  issued  thereon  against  the  goods 
and  chattels,  lands  and  tenements  of  said  Mack,  which 
execution  was  thereafter  and  before  the  commencement  of 
this  action  duly  returned  by  the  sheriff  of  said  county, 
endorsed  "  no  property  found/'  That  during  the  summer 
of  1884,  and  for  a  long  time  prior  thereto,  said  Mack  had 
purchased  goods,  wares,  and  merchandise  of  Chinn  & 
New,  of  Omaha;  that  on  or  about  the  1st  day  of  Septem- 
ber, 1884,  there  was  due  said  firm  from  said  Mack  the 
sum  of  $85.00,  which  was  afterwards  secured  to  be  paid 
by  a  promissory  note,  and  on  the  9th  day  of  March,  1885, 
said  plaintiffs  reco veiled  a  judgment  thereon  for  the  sum 
of  $90.75  and  costs,  a  transcript  of  which  judgment  was, 
on  the  10th  day  of  March,  1885,  duly  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Fillmore  county,  and 
an  execution  duly  issued  thereon,  which  was  returned 
^^  wholly  unpaid  and  unsatisfied;''  that  such  judgment  is 
still  unpaid,  and  on  or  about  the  24th  of  August,  1885, 
was  assigned  to  the  plaintiffs;  that  on  the  9th  day  of  Sep- 
tember, 1884,  Mack  and  wife  conveyed  said  real  estate  to 
George  D.  Mathewson,  who  thereupon  on  the  same  day 
reconveyed  said  real  estate  to  the  wife  of  said  Mack,  and 
she  now  holds  the  legal  title  to  said  property;  that  at  the 
date  of  said  conveyance  said  Mack  was  insolvent,  and 
tliere  was  no  consideration  for  said  deed  whatever;  that  ia 
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September,  1884,  said  Mack  gave  a  chattel  mortgage  on 
his  personal  property,  etc.,  for  the  purpose  of  preventing 
the  application  of  such  property  to  the  payment  of  his 
debts,  etc.,  and  that  said  Mack  has  no  other  property  than 
that  mentioned  out  of  which  said  debts  can  be  paid.  It 
is  also  alleged  that  the  real  estate  is  of  the  value  of  |8,000. 
There  are  other  allegations  in  the  petition  to  which  it  is 
unnecessary  to  refer. 

The  question  presented  is,  does  the  petition,  under  the 
liberal  rules  of  construction  required  by  the  code,  state  a 
cause  of  action?  We  think  it  does  as  to  all  debts  con- 
tracted before  the  transfer  of  the  property  or  with  a  view 
to  such  transfer. 

Sec.  17,  chap.  32,  Comp.  Stat.,  provides  that  "every 
conveyance  or  assignment,  in  writing  or  otherwise,  of  any 
estate  or  interest  in  lands,  or  in  goods  or  things  in  action, 
or  of  any  rents  or  profits  issuing  therefrom,  and  every 
charge  upon  lands,  goods,  or  things  in  action,  or  upon  the 
rents  and  profits  thereof,  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors  or  persons  of  their  lawful 
rights,  damages,  forfeitures,  debts,  or  demands,  and  every 
bond  or  other  evidence  of  debt  given,  suit  commenced,  or 
decree  or  judgment  suffered,  with  the  like  interest  as 
against  the  person  so  hindered,  delayed,  or  defrauded, 
shall  be  void.'' 

As  to  all  rights  of  the  plaintifis  or  their  assignors  existing 
when  this  transfer  was  made,  the  surplus  over  f  2,000  will 
be  subject  to  the  plaintifis'  demands.  The  statute  points 
out  the  procedure  where  the  homestead  is  of  greater  value 
than  |2,000,  and  it  need  not  be  referred  to  here.  A  court 
of  equity  has  full  power  in  cases  of  this  kind  to  set  aside 
the  transfer  from  Mack  to  his  wife,  so  fisir  as  it  may  be 
necessary  to  subject  said  property  in  excess  of  $2000  to 
the  payment  of  the  plaintiffs'  claim  existing  when  the 
transfer  was  made — ^in  other  words,  to  adapt  the  relief  to 
the  &ctB  proved.     This  can  only  be  done  after  a  full  hear- 
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log  of  the  teBtimony.  The  judgment  of  the  district  court 
is  reversed^  and  the  cause  remanded  for  further  proceed- 
ings. 

Reyebsed  and  bemanded. 
The  other  judges  concur. 
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Benjamin  Spielman,  plaintiff  in  error,  v.  Thomas 
Flynn,  defendant  in  error. 

1.  Justice  of  the  Peace :    jubisdictiok.    Where  the  amount 

daimed  does  not  exceed  f200,  and  where  an  action  is  brooght 
against  a  sheriff  for  the  value  of  property  sold  by  him  under  an 
execution  in  his  hands,  and  there  is  no  chaige  of  misconduct,  a 
justice  of  the  peace  has  jurisdiction. 

2.  Trial:     eyidenck:     stbnoobapheb's  bbcobd.     A  certified 

copy  of  the  stenographic  reporter's  record  of  proceedings  in  the 
district  court  is  admissible  in  all  cases  where  the  original  would 
be;  and  where  the  partis  stipulate  that  the  evidence  of  a  witr 
ness  on  a  former  trial  may  be  used  instead  of  taking  his  deposi- 
tion the  stipulation  should  be  enforced. 

3.     r:    :    STATUTOBY  coNSTBUCTiOKi    Sec  3»4  of  the 

code  for  the  inspection  of  books,  papers,  or  documents  in  the 
hands  of  the  adverse  party,  does  not  apply  to  cqpi€$  of  a  public 
record  open  to  the  inspection  of  both  parties;  and  a  copy  of 
which  may  be  obtained  by  either  or  both  parties  upon  payment 
of  the  necessary  fees. 

4.  Continuance.    Where  material  testimony  is  suppressed,  with- 

out which  the  party  in  whose  favor  it  was  taken  cannot  safely 
proceed  to  trial,  the  court,  upon  the  application  of  such  party 
and  upon  such  terms  as  may  be  just,  should  grant  a  continuance. 

Error  to  the  district  court  for  Platte  county.    Heard 
below  before  Tiffany,  J.,  sitting  for  Post,  J. 

MoAUiater  Brothers^  for  plaintiff  in  error. 

M.  Whitmoyer  and  J,  J.  Sullivan,  for  defendant  in  error. 
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Maxwell,  Ch.  J. 

This  action  was  brought  before  a  justice  of  the  peace  of 
Platte  county  by  Thomas  Flynn  against  Benjamin  Spiel- 
man^  David  Anderson^  Joseph  Schmitz,  Peter  Zibach,  Geo. 
Berney,  W.  D.  Davis,  Henry  Ahrens,  Gerhart  Loseke,  and 
Charles  Medaedel  to  recover  the  value  of  fourteen  calves, 
which  it  is  alleged  Spielman,  as  sheriff  of  Platte  county, 
levied  upon  and  sold.  The  cause  was  removed  under  the 
statute  to  the  county  court  of  Platte  county,  the  names  of 
the  sureties  being  stricken  from  the  bill  of  particulars.  A' 
trial  was  had  in  the  county  court  from  which  an  appeal 
was  taken  to  the  district  court. 

The  petition  filed  in  the  district  court  is  as  follows : 

'^  Plaintiff  complains  of  defendant,  and  alleges  that  said 
defendant,  on  the  14th  day  of  December,  1881,  unlawfully 
and  forcibly  took  from  the  premises  of  plaintiff  and  forci- 
bly and  unlawfully  carried  away  fourteen  (14)  yearling 
calves  of  the  value  of  fifteen  dollars  ($16)  each,  the  prop- 
erty of  plaintiff,  and  still  unlawfully  detains  the  same — to 
the  damage  of  the  plaintiff  in  the  sum  of  one  hundred  and 
ninety  dollars  ($190),  for  which  sum  plaintiff  prays  judg- 
ment with  interest,''  etc. 

Spielman  in  his  answer  states  in  substance  that  at  the 
time  indicated  he  was  sheriff  of  Platte  county;  that  at  the 
September  term  of  the  district  court  of  said  county  one 
Peter  Klinchi  recovered  a  judgment  against  one  Michael 
O'Hearn  for  the  sum  of  $900,  and  costs;  that  on  the  23d 
day  of  December,  1881,  said  judgment  being  in  full  force 
and  effect  the  clerk  of  said  court  issued  an  execution  thereon 
directed  to  said  Spielman  as  sheriff;  that  on  said  day  said 
Flynn  ''  pretended  to  purchase  said  calves  from  said  Michael 
CyHeam,  and  did  take  possession  of  said  calves  and  remove, 
them  from  the  custody  and  possession  of  said  Michael 
O^Heam,  under  and  by  virtue  of  a  fraudulent  and  corrupt 
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conspiracy  with  said  Michael  O'Hearn  to  hinder,  delay,  and 
defeat  the  collection  of  said  execution/'  and  that  '^acting 
as  such  sheriff  he  levied  upon  and  sold  said  calves.^' 

Flynn  in  his  reply  admits  that  Spielman  was  sheriff  and 
was  acting  under  an  execution  as  alleged,  ^'admits  that 
one  Peter  Klinchi  recovered  a  judgment  against  CHeam, 
and  that  at  said  time  said  judgment  was  not  satisfiedy^* 
^*  admits  that  at  the  time  said  calves  were  seized  by  said 
defendant  they  were  in  his  possession,  and  denies  each  and 
every  other  allegation  of  the  said  answer/' 

The  issues  made  by  the  pleadings  have  been  stated,  be- 
cause to  some  extent  at  least  they  seem  to  have  been  lost 
sight  of  in  the  trial  of  the  case,  and  as  an  answer  to  the 
first  objection  of  the  plaintiff  in  error  that  the  action  is 
brought  to  recover  for  the  misconduct  of  an  officer  in  office, 
of  which  a  justice  of  the  peace  would  not  have  jurisdiction. 

An  examination  of  the  petition  will  show  that  the  action 
is  for  the  conversion  of  the  property — for  its  value,  and  not 
for  misconduct.  In  this  regard  the  action  is  substantially 
like  that  of  Miller  v.  Robyy  9  Neb.,  471,  and  Neihardi  v. 
EUmer,  12  Id.,  85.  In  the  latter  case  it  is  said  in  the  syl- 
labus that  a  justice  of  the  peace  has  jurisdiction  of  an 
action  for  the  taking  and  converting  of  personal  chattels  of 
the  value  of  two  hundred  dollars  or  under,  and  is  not  ousted 
of  such  jurisdiction  by  pleading  and  proof  that  defendant 
took  such  chattels  by  virtue  of  an  execution,  he  being  the 
sheriff.  These  cases  are  decisive  of  this  question  and  the 
first  objection  is  not  sustained. 

2d.  That  the  court  erred  in  suppressing  the  testimony 
of  Spielman.  The  record  contains  the  following  stipula- 
tion: 

"Thomas  Flynn,       'I 

V.  >  Stipulation. 

Benjamin  Spielman.  j 

^'It  is  hereby  stipulated  and  agreed  by  the  parties  hereto 
that  the  evidence  of  Benjamin  Spielman  so  given  on  the 
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trial  of  this  case,  in  March,  1883,  may  be  used  and  given 
in  the  next  trial  of  this  case  as  his  testimony,  provided  that 
he  is  not  present  or  within  the  jurisdiction  of  the  court  at 
the  time  of  trial,  July  20,  1883/' 

This  stipulation  was  signed  by  the  attorneys  for  both  par^ 
ties.  It  appears  that  the  attorneys  for  the  defendant  below 
had  procured  from  the  court  reporter  a  copy  of  the  testi- 
mony of  Spielman  on  the  former  trial ;  that  on  the  day  of 
trial  the  attorneys  for  the  plaintiff  below  asked  for  an  or- 
der to  permit  them  to  inspect  such  testimony.  The  record 
shows  that,  ^^  thereupon  it  was  ordered  tbat  conusel  for  de* 
fendant  submit  said  evidence  to  the  inspection  of  plantiff's 
counsel  immediately,  and  that  on  failure  so  to  do  said  evi- 
dence be  excluded  from  the  jury  on  the  trial  of  this  cause.'' 
The  order  also  recites  that  ^^this  motion  was  first  made  on 
the  day  of  trial  and  after  the  case  was  called  for  trial." 
The  order  does  not  seem  to  have  been  complied  with,  and 
when  the  attorneys  for  the  defendant  below  offered  a  certi- 
fied copy  of  the  testimony  of  Spielman  in  evidence,  it  was 
objected  to  for  the  following  reasons :  Mrst,  Because  of  the 
refusal  of  the  attorneys  for  Spielman  to  permit  an  inspec- 
tion of  the  testimony.  Second,  Because  thei*e  is  nothing  to 
show  that  '^  this  is  the  evidence  of  Benjamin  Spielman  on 
the  former  trial  of  this  case."  Thirds  There  is  nothing  to 
show  that  this  is  all  the  evidence  given  by  Spielman  on  the 
former  trial.  Fourth,  That  there  is  no  certificate  or  any- 
thing else  to  show  that  this  is  a  true  and  correct  copy  of  the 
testimony  of  Spielman.  These  objections  were  sustained, 
and  the  testimony  excluded.  The  certificate  is  as  follows: 
'^This  is  all  of  the  testimony  of  Benjamin  Spielman.  Sig. 
E.  M.  Battes  court  reporter,  copied  by  M.  E.  Wheeler," 
the  court  reporter  at  the  time  of  the  trial.  This  certificace 
although  not  very  formal  is  sufficient  prima  facie  to  show 
a  correct  copy  of  all  of  Spielman's  testimony. 

The  present  act  to  provide  stenographic  reporters  for  the 
district  courts  was  passed  in  1877,  and  is  substantially  em- 
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bodied,  in  clxapter  19,  Comp.  Statute,  section  47  of  which 
provides  that  "  the  said  reporter  shall  attend  all  terms  of 
the  district  court  held  within  and  for  the  district  for  which 
he  is  appointed,  and  shall  make  a  stenographic  report  of 
all  oral  proceedings  had  in  such  court,  including  the  testi- 
mony of  witnesses,  with  the  questions  to  them,  verbatim, 
any  further  proceedings  or  matter  when  directed  by  the 
presiding  judge  so  to  do." 

Sec.  48  pnmdes  that  '^  said  reporter  shall  keep  and  main- 
tain an  office  within  the  district  for  which  he  shall  be  ap- 
pointed, and  shall  keep  and  preserve  in  his  said  office  all 
stenographic  reports  made  by  him  as  in  this  subdivision 
required.  Such  records  shall  be  the  property  of  the  state, 
and  upon  the  termination  of  his  office  the  said  reporter 
shall  deliver  the  same  to  his  successor  in  office.^' 

Sec.  49  makes  it  ^^  the  duty  of  such  reporter  to  furnish 
on  the  application  of  the  district  attorney,  or  any  party  to 
a  suit  in  which  a  stenographic  record  of  proceedings  has 
been  made,  a  long-hand  copy  of  the  proceedings  so  re- 
corded, or  any  part  thereof,  for  which  he  shall  be  entitled 
to  receive,  in  addition  to  his  salary,  a  fee  of  &ve  cents  per 
hundred  words,  to  be  paid  by  the  party  requesting  the 
same,'*  etc. 

It  will  be  observed  that  the  statute  makes  the  office  a 
public  one,  and  requires  it  to  be  kept  in  the  district  where 
the  reporter  is  exercising  the  duties  of  his  office;  that  the 
reports  themselves  are  designated  records  and  declared  to 
belong  to  the  state,  and  it  is  made  the  duty  of  the  reporter 
to  furnish  a  long^hand  copy  of  the  proceedings  in  a  suit  or 
any  part  thereof  to  any  party  to  the  action.  From  the 
necessity  of  the  case  such  transcripts  must  be  certified. 

Sec.  408  of  the  code  provides  that  "duly  certified  copies 
of  all  records  and  entries  or  papers  belonging  to  any  pub- 
lic office,  or  by  authority  of  law  filed  to  be  kept  therein, 
shall  be  evidence  in  all  cases  of  equal  credibility  with  the 
original  records  or  papers  so  filed. *' 
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This  section,  no  doubt,  applies  to  the  records,of  evidence 
kept  in  pursuance  of  law  by  a  court  reporter,  and  the  copy 
would  be  admissible  in  all  cases  where  it  would  be  proper 
to  use  the  original. 

Chapter  74  of  the  Comp.  Stat.,  authorizes  all  persons 
interested  in  the  examination  of  public  records  to  make 
such  examination  free  of  charge  during  the  hours  the 
respective  offices  are  kept  open.  The  original  was  open  to 
the  inspection  of  either  party,  and  either  or  both  upon 
payment  of  the  necessary  expenses  could  have  procured  a . 
copy.  There  was  no  reason,  therefore,  for  demanding  be- 
fore the  copy  was  offered  in  evidence  an  inspection  of  the 
same,  or  for  the  court  to  make  a  compliance  with  such  or- 
der a  condition  of  offering  the  copy  in  evidence.  Had  the 
original  record  been  lost  or  destroyed  the  rule  no  doubt 
would  be  different,  because  then  the  copy  would  perhaps 
be  the  best  evidence  of  what  the  original  was. 

Sec.  894  of  the  code  provides  that  ^^  either  party  or  his 
attorney  may  demand  of  the  adverse  party  an  inspection 
and  copy,  or  permission  to  take  a  copy  of  a  book,  paper, 
or  document  in  his  possession  or  under  his  control  contain- 
ing evidence  relating  to  the  merits  of  the  action  or  de- 
fense.''  It  is  pretty  clear  that  this  section  relates  to  books, 
papers,  or  instruments  where  the  originals,  or  at  least  the 
exclusive  copies,  are  in  possession  of  the  adverse  party, 
and  does  not  refer  to  public  records  open  to  the  inspection 
of  either. 

The  question  is  very  fully  discussed  in  2  Phillips  on 
Evidence  (4  Am.  Ed.),  pages  804-336,  and  although  our 
statute  has  enlarged  the  rule  somewhat,  the  writer  has 
been  unable  to  find  a  single  case  to  sustain  the  ruling  of 
the  court  below.  The  court  therefore  erred  in  its  order, 
and  under  the  stipulation  of  the  parties,  in  excluding  the 
testimony  of  Spielman. 

3d.  The  testimony  of  Spielman  was  material  to  his  de- 
fense, without  which  it  is  apparent  he  could  not  safely 
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proceed  to  trial.  The  court,  therefore,  having  excluded  that, 
should  have  granted  a  continuance.  Suppose  this  testi- 
mony had  been  in  the  form  of  a  deposition,  which  on  the 
motion  of  the  adverse  party  had  been  suppressed,  it  will 
not  be  seriously  contended  that  the  defendant  below  upon 
terms  as  to  payment  of  costs  would  not  have  been  entitled 
to  a  continuance.  He  is  equally  so  now.  There  is  no 
doubt  the  copy  of  Spielman's  evidence  set  out  in  the  record 
is  substantially  what  he  would  have  testified  to  had  his 
deposition  been  taken.  Where,  therefore,  such  evidence  is 
suppressed  and  it  is  so  material  that  the  party  in  whose 
favor  it  was  taken  cannot  safely  proceed  to  trial,  a  contin- 
uance upon  such  terms  as  may  be  just  should  be  granted. 

4th.  As  stated  at  the  outset,  the  case  was  not  tried  upon 
the  issues  made  by  the  pleadings.  This  issue  is  simply 
whether  the  transfer  of  the  property  in  question  was  made 
to  hinder  or  defraud  creditors  of  O'Hearn.  The  case  must 
be  tried  upon  the  facts  then  existing,  not  upon  what  may 
have  transpired  between  CyHearn  and  other  parties  months 
afterwards.  In  other  words,  did  O'Hearn  transfer  this 
property  to  Lynch  to  prevent  it  from  being  applied  in 
payment  of  his  debts,  and  did  Lynch  have  knowledge  of 
such  facts  in  connection  therewith  as  would  have  put  a 
man  of  ordinary  prudence  upon  inquiry?  This  must  be 
determined  from  the  facts  and  circumstances  then  existing. 
As  there  must  be  retrial  of  this  case  we  will  not  discuss 
the  facts. 

Some  objection  is  made  to  the  instructions,  but  as  in  the 
next  trial  the  actual  questions  involved  and  no  others  will 
probably  be  tried,  it  is  unnecessary  to  review  them. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reyebsed  and  bemanded. 

Cobb,  J.,  concurs. 
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Reese,  J.,  dissenting. 

I  cannot  agree  with  my  associates  in  the  conclasion 
reached  in  this  case,  in  holding  that  the  trial  court  erred 
in  the  exclusion  of  the  testimony  of  plaintiff  in  error 
offered  on  the  trial  of  this  cause. 

By  reference  to  the  stipulation  it  may  be  seen  that  the 
testimony  of  Spielman  might  be  used  and  given  in  evi- 
dence in  the  trial.  There  is  no  intimation  in  the  record 
anywhere  that  the  copy  of  the  testimony  was  the  especial 
property  of  the  plaintiff  in  error,  that  it  had  been  procured 
at  his  expense,  or  that  it  was  not  the  property  of  the 
defendant  in  error,  nor  procured  at  the  joint  expense  of 
both.  It  was  stipulated  that  this  testimony  might  be 
used  in  the  trial.  Not  by  plaintiff  in  error  to  the  exclu- 
sion of  defendant  in  error,  but  rather  by  either  party  to 
the  action.  For  aught  that  appears,  and  in  support  of 
the  holding  of  the  trial  court,  we  must  presume,  and  a 
proper  construction  of  the  stipulation  must  be,  that  either 
party  had  the  right  to  use  this  testimony.  At  the  com- 
mencement of  the  trial  defendant  in  error  asked  permis- 
sion to  see  this  testimony,  presumably  that  he  might  use 
it,,  or  perhaps  to  examine  it  to  ascertain  whether  or  not 
he  desired  to  exercise  his  right  to  introduce  it  He  was 
refused  the  use  of  it,  which  by  the  stipulation,  was  his 
right  The  court  was  asked  to  order  the  production  of 
the  testimony.  Upon  a  full  hearing,  and  presumably 
upon  a  full  knowledge  of  the  facts,  he  ordered  plaintiff  in 
error  to  produce  the  desired  paper.  This  order  was  con- 
ditional, easy  to  be  complied  with,  reasonable,  and  no 
doubt  just  The  application  appealed  to  the  discretion  of 
the  court.  It  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  order  of  the  court  was  based  upon 
sufficient  evidence.  It  would  be  a  waste  of  time  here  to 
cite  the  many  and  uniform  decisions  of  this  court  to  the 
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effect  that  error  will  never  be  presumed — it  must  affirm- 
atively appear.  Nothing  is  here  to  show  what  the  evidence 
upon  which  the  court  acted  was.  But  were  it  otherwise,  I 
think  a  decision  which  would  deprive  a  trial  court  of  the 
necessary  and  proper  discretion  in  such  a  case  would  be 
wrong.  I  cannot  see  how  it  can  possibly  "  affirmatively 
appear  "  that  the  court  erred  in  making  the  order. 

After  the  order  was  made,  plaintiff  in  error,  with  full 
knowledge  that  he  could  not  introduce  the  testimony  with- 
out a  compliance,  defied  the  court  and  its  order  and  refused 
to  allow  ail  inspection  of  the  testimony.  If  the  order  was 
right,  which  it  must  be  presumed  to  be,  the  court  did  right 
in  enforcing  it.  When  the  time  comes  that  an  order  of 
court,  made  in  a  case  then  on  trial,  concerning  documents 
and  instruments  to  be  used  in  evidence,  and  to  which  the 
parties  by  their  stipulation  are  equally  entitled,  may  be 
promptly  reversed  and  nullified  by  one  of  the  parties  to 
the  action,  and  the  authority  of  the  court  be  thus  ignored, 
it  will  then  be  time  for  the  judge  to  vacate  the  bench  and 
seek  some  other  field  of  labor. 

Again,  there  is  nothing  in,  on,  or  about  the  offered  tee- 
timony,  anywhere,  to  show  that  it  is  the  testimony  of 
plaintiff  in  error  ^' given  on  the  trial  of  this  case  in  March, 
1883,''  or  at  any  other  time.  It  is  headed  with  the  words, 
''  Direct  examination  of  Benjamin  Spielman  by  Mr.  Mc- 
Allister," and  is  followed  by  the  words,  "This  is  all  of  the 
testimony  of  Benjamin  Spielman,''  and  to  which  the  name 
of  the  court  reporter  is  added  in  print  by  type-writer. 
When  the  testimony  was  taken,  in  what  court,  or  in  what 
case  nowhere  appears.  As  to  whether  Mr.  Wheeler  was 
court  reporter  at  the  time  he  made  the  copy,  or  whether  he 
copied  it  from  the  records  of  his  office  nowhere  appears. 
For  the  purposes  of  this  case  we  may  admit  all  that  is  said 
in  the  opinion  of  the  majority  as  to  the  reports  of  the  evi- 
dence being  records,  and  that  duly  certified  copies  may  be 
used,  etc.,  and  that  they  are  entitled  to  all  the  credit  of 
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certified  copies  of  any  records.  But  how  is  this  copy  cer- 
tified? It  cannot  be  claimed  that  E.  M.  Battis  copied  it, 
for  it  is  shown  affirmatively  that  it  is  copied  by  Mr. 
Wheeler.  If  it  is  "  duly ''  certified  by  him,  that  certificate 
is  all  included  in  the  words  ''copied  by.''  Again,  this 
''certificate/'  if  such  it  is,  is  not  signed  officially,  no 
official  title  being  used.  Suppose  in  a  case  on  trial  it 
should  be  stipulated  that  a  judgment  of  a  court  between 
the  parties  might  be  ''  used  or  given"  in  the  trial,  but  in- 
stead of  the  judgment  a  party  presents  a  copy  of  a  judg* 
ment  which  failed  to  show  the  parties  between  whom  it 
was  rendered,  and  instead  of  the  usual  ofiicial  certificate 
as  to  its  genuineness,  etc.,  it  should  be  followed  by  the 
words,  ''copied  by  John  Doe,"  without  any  suggestion  of 
official  character  on  the  part  of  the  copyist.  Would  it  be 
treated  by  any  court  as  a  "duly  certified  copy"  of  the 
judgment  referred  to  in  the  stipulation?  If  so  1  confess 
that  my  reading  has  been  at  &ult 


William  E.  VanSant,  plaintifp  in  ereoe,  v.  Chat- 
field  H.  BUTLEB,  DEFENDANT  IN  EBROB. 

1.  Fnblic  Lands  of  United  States.  The  rnlmgB  of  the  reg- 
ister and  receiyer  of  a  gOTemment  land  office  upon  questions  of 
&ct  as  to  the  rights  of  respective  claimants  to  lands  under  the 
laws  of  the  United  States,  in  matters  properly  before  them  for 
decision,  and  which  are  unreyersed  and  in  fhll  force,  canhot 
be  questioned  collaterally. 

3.  Evidence :  pbesumptions.  Legal  presumptions  are  in  fayor 
of  the  regularity  of  the  proceeding  of  courts  established  by  law 
in  matters  oyer  which  they  haye  jurisdiction. 

Ebbob  to  the  district  oourt  for  Gage  county.    Tried  be- 
below  before  Bboady,  J. 
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Hale  &  Bourne^  for  plaintiff  in  error. 
Hugh  J.  Dobbs,  for  defendant  in  error. 
Bjsese,  J. 

The  original  action  in  this  case  was  in  ejectment  The 
suit  was  instituted  bj  defendant  in  error.  Plaintiff  in 
error  by  his  answer  alleged  that  on  the  23d  of  Jane,  1881, 
one  Yalmore  J.  Smith  made  application  to  the  public  land 
o£Sce  to  purchase  the  land  in  question  under  the  act  of 
congress  of  March  8^  1879^  being  an  act  to  amend  an  act 
to  provide  for  the  sale  of  a  portion  of  the  reservation  of 
certain  confederated  tribes  of  Indians,  liiat  his  applica- 
tion was  accepted  by  the  roister  and  receiver  of  said  land 
office,  and  that  on  the  17th  day  of  November,  1882, 
Smith  sold  and  conveyed  said  land  to  defendant  in  error. 
That  the  sale  was  without  consideration,  and  void  as 
against  the  rights  of  plaintiff  in  error,  said  Smith  never 
having  obtained  title  to  the  land,  or  any  l^al  or  equitable 
right  therein.  That  the  law  under  which  Smith's  appli- 
cation to  purchase  was  made  required  actual  settlement 
upon  the  land  as  a  condition  precedent  to  the  right  to  pur- 
chase, and  that  Smith  made  no  such  settlement,  and  never 
has  done  so.  It  is  also  alleged  that  defendant  in  error 
has  made  no  actual  settlement  as  required  bj  law,  and  that 
his  pretended  title  is  in  fraud  of  the  rights  of  plaintiff  in 
error. 

It  is  further  alleged  that  on  the  20th  day  of  March,  1883, 
plaintiff  in  error  made  application  to  the  local  U.  S.  land 
office  at  Beatrice,  to  purchase  the  land  in  dispute,  and 
then  offered  to  prove  that  he  was  the  only  person  who  had 
ever  made  actual  settlement  upon  the  land,  and  that  de- 
fendant in  error  and  his  grantor,  Smith,  has  failed  to  com- 
ply with  the  requirements  of  the  law  regulating  the  sales  of 
said  lands.     This  application  of  plaintiff  in  error  was  re- 
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jected  by  the  register  aod  receiver  of  the  land  oflSce.  That 
on  the  21st  of  March,  1888,  plaintiff  in  error  made  actual 
settlement  apon  the  land  and  has  lived  thereon  continuously 
ever  since,  making  lasting  improvements  thereon  of  the 
value  of  about  $476.  Defendant  in  error  demurred  to  this 
answer  and  the  demurrer  was  sustained  by  the  district  court 
This  ruling  is  here  assigned  for  error. 

The  act  of  congress  referred  to,  and  under  which  plaintiff 
in  error  claims  to  have  made  his  settlement  and  offer  of  proot 
was  the  act  of  March  8, 1879,  being  an  act  to  amend  an  act 
to  provide  for  the  sale  of  a  portion  of  the  reservation  of 
the  confederated  Otoe  and  Missouri,  and  Sac  and  Fox,  of 
the  Missouri  tribe  of  Indians  in  the  states  of  Kansas  and 
Nebraska.  That  portion  of  the  act  which  bears  upon  the 
question  of  the  application  to  purchase  and  which  can  ap- 
ply to  the  case  at  bar  is  as  follows:  ''  That  after  the  sur- 
vey and  appraisement  of  said  lands  the  secretary  of  the 
interior  shall  be  and  is  hereby  authorized  to  offer  one 
hundred  and  twenty  thousand  acres  from  the  western  side 
of  the  same  for  sale,  through  the  United  States  public  land 
oiBce  at  Beatrice,  Nebraska,  in  tracts  not  exceeding  one 
hundred  and  sixty  acres,  for  cash,  to  actual  settlers  or  per- 
sons who  shall  make  oath  before  the  roister  or  receiver  of 
the  land  office  at  Beatrice,  Nebraska,  that  they  intend  to 
occupy  the  land  for  authority  to  purchase  which  they 
make  application,  and  who  shall  within  three  months  from 
the  date  of  such  application  make  a  permanent  settlement 
upon  the  same,  in  tracts  not  exceeding  one  hundred  and 
sixty  acres  to  each  purchaser.  20  U.  S.  Statutes  at 
Large,  471. 

So  far  as  is  shown  by  the  answer  no  effort  was  ever 
made  to  procure  a  review  of  the  rulings  of  the  roister  and 
receiver  by  an  appeal  either  to  the  commissioner  of  the 
general  land  office  or  the  secretaiy  of  the  interior.  For 
aught  that  appears  in  .the  answer,  plaintiff  in  error  was 
fully  satisfied  with  the  ruling  of  the  officers  of  the  gov- 
23 
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ernment  land  office  in  Beatrice,  by  which  his  application 
to  parchase  was  rejected.  It  appears  that  the  rejected  ap- 
plication of  plaintiff  in  error  to  purchase  was  not  made 
nntil  nearly  two  years  after  the  accepted  application  of 
Smith  was  made,  and  about  four  months  after  the  sale  by 
Smith  to  defendant  in  error.  It  is  true  the  answer  alleges 
that  no  settlement  was  ever  made  on  the  land  by  Smith 
prior  to  his  application  to  purchase,  but  there  is  no  allega- 
tion that  the  proof  of  the  intention  to  occupy  was  not 
made  as  required  by  the  act  above  quoted.  The  presump- 
tion is  that  the  law  was  complied  with,  that  the  officers 
did  their  duty  and  that  the  proceedings  were  r^ular. 

The  question  of  settlement  must  have  been  presented  to 
and  passed  upon  by  the  officers  of  the  government  before 
the  title  of  Smith  could  be  obtained.  No  allegations  of 
fraud  are  made  with  regard  to  his  purchase.  The  ques- 
tions of  fact  presented  by  his  application  as  well  as  those 
of  plaintiff  in  error  were  decided,  and  those  decisions  can- 
not be  collaterally  assailed.  They  are  final.  Smilejfv. 
Sampsofiy  1  Neb.,  66.  Einey  v.  Degman,  12  Id.,  237. 
Bush  V.  VcUefUtnej  Id.,  618. 

It  may  be  said  the  first  decision  was  ex  parte,  so  far  as 
plaintiff  in  error  was  concerned,  and  this  may  be  conceded, 
as  it  was  long  before  he  asserted  any  claim  to  the  property; 
but  this  does  not  aid  him,  for  his  alleged  settlement  was 
not  made  until  long  after  the  rights  of  Smith  had  been 
established  and  his  purchase  approved  by  the  government 
In  such  case  it  would  seem  that  the  general  government 
only  could  complain  if  dissatisfied  with  the  sale. 

We  see  no  error  in  the  ruling  of  the  district  court,  and 
it  is  affirmed. 

JUDGMElirr  AFFIBMED. 

Thx  other  judges  concur. 
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O.  O.  Welm  and  J.  C.  Fletcher,  plaintiffs  in 

EBBOB,  y.  WlLLLAH  LaMB,  DEFENDANT  IN  EBBOB. 

Aflsignment  for  Creditors.  That  part  of  aection  six  of  chapter 
six  of  the  Compiled  Statutes,  which  requires  an  asBignment  of 
property  for  the  benefit  of  creditors  to  be  recorded  within 
twentj'fonr  hours  aiter  its  execution,  construed,  and  the  word 
'^ execution"  held  to  include  the  d^vezyof  the  aasigmneni 
and  the  surrender  of  control  oyer  it. 

Beheabing  of  case  reported  18  Neb.,  362. 

Origga  &  Rinaier,  for  plaintiffs  in  error. 

Cobbey  &  SummerSj  for  defendant  in  error. 

Beese,  J. 

This  case  was  decided  at  the  last  term  of  this  court,  and 
is  reported  in  18  Neb.,  362.  A  motion  for  a  rehearing 
having  been  granted  it  has  been  sobmitted  npon  able  and 
exhaostive  briefs  and  printed  arguments.  To  the  questions 
involved  we  have  given  dose  attention,  and  are  led  to  the 
conclusion  that  the  first  decision  is  correct  and  must  stand. 

It  is  not  deemed  necessary,  even  had  we  the  time  at  our 
disposal,  to  enter  into  an  elaborate  review  of  the  positions 
contended  for  by  plaintiffs  in  error,  and  we  must  be 
content  by  simply  stating  our  condnsion  upon  one  point 
which  seems  to  be  urged  with  much  earnestness  by  them. 
It  is  insisted  that  as  more  than  twenty-four  hours  elapsed 
after  the  signing  of  the  assignment  and  before  it  was  re- 
corded, therefore  it  is  void  under  the  provisions  of  the 
assignment  law  of  this  state.  Comp.  Stats.,  chap.  6. 
Especial  attention  being  called  to  sections  one  and  six 
thereof. 

Section  six  provides  that  the  assignment  shall  be  id 
writing,  shall  be  executed  and  acknowledged  as  convey- 
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ances  of  real  estate  in  order  to  entitle  it  to  be  recorded. 
^^And  within  twenty-four  hours  iafler  its  execution  it  shall 
be  filed  for  record  in  the  clerk's  office  of  the  county  in . 
which  the  assignee  resides/'  It  is  contended  that  the  word 
^^  execution/'  in  this  quoted  clause,  refers  merely  to  the 
signing  and  not  to  such  other  acts  as  may  be  necessary  to 
pass  the  title  of  the  assigned  property  beyond  the  reach  or 
dominion  of  the  assignor.  We  cannot  adopt  this  construo- 
tion  and  give  such  limited  meaning  to  the  word.  It  is 
conceded  that  there  is  no  fixed  rule  of  law  as  to  the  mean- 
ing of  the  word  "executed  "  or  "execution,"  as  applied  to 
the  making  and  completion  of  written  instruments,  and 
that  it  is  often  used  as  including  all  acts  by  the  maker  as 
may  be  necessary  to  make  it  a  completed  transaction.  But 
it  is  contended  that  as  used  in  the  act,  the  sense  in  which 
it  must  be  applied  in  connection  with  the  context  must  be 
limited  simply  to  signing.* 

We  do  not  care  now  to  discuss  whether  the  language  of 
the  first  section  is  intended  to  apply  with  strictness  and 
exaction  to  the  matter  of  recording,  but  for  the  purposes 
of  this  case  may  grant  all  that  is  claimed  by  plaintiff  in 
error  for  it. 

By  section  five  it  is  provided  that  the  sheriff  of  the 
county  where  the  assignor  resides  must  be  named  as  the 
assignee.  The  assignment  must  be  delivered  to  wme  (me 
to  give  it  effect.  This  delivery  would  naturally  be  to  the 
sheriff,  yet  it  is  quite  probable,  as  claimed  by  plaintiff  in 
€rror,  that  it  might  be  delivered  to  the  county  clerk  for 
record  by  the  assignor  and  the  title  be  thus  passed  by  act 
of  law  to  the  sheriff  without  any  formal  acceptance  by 
him.  But  it  seems  to  us  that  before  the  instrument  can 
have  any  legal  force  or  effect,  in  other  words,  before  it  can 
be  said  to  be  executed^  it  must  pass  from  the  control  and 
dominion  of  the  assignor.  It  could  not  be  claimed,  that 
if  a  debtor  should  write  out  and  sign  an  instrument  of 
assignment,  but  being  uncertain  as  to  the  neoessify  of  ihe 
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step,  place  it  in  his  pocket  or  safe,  that  such  assignment 
wonld  thus  be  executed,  and  his  right  to  pay  his  debts  and 
continue  in  business  would  be  destroyed.  Nor  could  it  be 
said  that  if  afterwards,  but  not  within  twenty-four  hours, 
he  should  find  it  necessaiy  to  carry  out  his  previously 
formed  purpose,  the  assignment  would  have  to  be  rewrit- 
ten and  signed  in  order  that  it  might  be  recorded  within 
twenty-four  hours  after  its  execution  that  it  might  not  be 
void.  Such  a  construction  would  not  duly  do  violence  to 
the  general  spirit  and  purpose  of  the  assignment  law,  but 
would  result  in  rendering  a  compliance  with  the  act  in 
many  instances  entirely  impracticable.  The  statute  is  re- 
medial and  should  receive  a  reasonable  and  liberal  con- 
struction. 

There  being  no  error  in  the  decision  of  the  district  court 
the  judgment  is  affirmed. 

Judgment  astibmed. 
The  other  judges  concur. 


The  City  op  York,  plaintiff  in  erbob,  v.  Cath- 
erine Spellmak,  defendant  in  error. 

L  Instruotions  to  Jury.  For  reasons,  set  ont  at  length  in  the 
opinion,  instruction  nnmber  5;  Held,  Inapplicable  to  the  evi- 
dence, and  erroneoQS. 

2.  Mumcipal  Corporations :  injubies  on  account  of  dsfec- 
TFTE  SIDEWALKS.  In  an  action  against  a  city  for  an  iiynrj 
Bostained  by  the  plaintiff  by  reason  of  a  defective  croes-walk,  it 
is  incnmbent  apon  the  plaintiff  to  prove  on  the  trial  that  sach 
defect  existed  in  the  original  constmction  df  the  cross-walk  bj 
or  under  the  authority  of  the  city;  that  the  city,  through  its 
proper  authorities,  had  notice  of  the  defect  which  caused  the 
ii^ury;  or  facts  from  which  notice  thereof  may  reasonably  be 
inferred;  or  circumstances,  from  which  it  appears  that  the  de^ 
&ct  ought  to  have  been  known  and  remedied  by  the  city. 
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3.     :     :     tbial:    evtdencs.     For  reasona  given  at 

length  in  the  opinion;  ffeld.  That  the  trial  ooort  erred  in  with- 
drawing from  the  jory  the  testimony  of  the  witness  therein 
named  as  to  the  dimensions  of  the  wooden  stmctnre  of  the 
crosEhwalk  alleged  to  have  been  the*  canse  of  the  iignry,  as  aa- 
oertained  by  measnrement  two  years  after  the  date  of  the  in- 
jury. 

Ebbob  to  the  district  court  for  York  county.  Tried  be- 
low before  Nobval,  J. 

Sedgmoh  &  Power ^  for  plaintiff  in  error. 

SogU  &  OUbertf  for  defendant  in  error. 

Cobb,  J. 

The  substantial  all^ations  of  the  plaintiff's  petition  in 
tiie  court  below  are  as  follows:  "That  before  the  hap- 
pening of  tiie  grievances  hereinafter  mentioned,  the  de- 
fendant had  constructed  a  cross-walk,  composed  of  lum- 
ber, on  (said)  Sixth  street,  at  the  crossing  or  junction  of 
York  Avenue  street  in  an  improper  and  negligent  manner 
by  leaving  the  surface  or  top  of  said  cross-walk  at  a  great 
elevation  above  the  natural  surface  of  the  street  or  ground, 
and  without  making  or  causing  to  be  made  any  gradual 
approach  thereto  for  the  passage  of  vehicles  across  or  over 
said  cross-walk ;  and  kept  and  maintained  said  cross-walk 
in  such  condition  until  the  happening  of  the  grievances 
hereinafter  mentioned.  That  on  or  about  the  10th  day  of 
January,  1880,  the  plaintiff  and  Seymour  Spellman  were 
driving  with  team  and  wagon  on  said  York  Avenue  street, 
using  ordinary  care  and  precaution,  and  in  driving  over 
said  cross-walk  the  striking  of  the  wheels  of  said  wagon 
against  the  abrupt  sides  of  the  said  cross-walk,  so  as  afore- 
said improperly  and  negligently  kept  and  maintained,  was 
of  such  force  as  to  cause  the  plaintiff  to  be  thrown  vio- 
lently out  of  said  wagon  and  to  the  ground,  without  any 
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fault  or  Diligence  on  the  part  of  the  plaintiff  or  of  the 
driver  of  the  said  team,  or  any  occupant  of  said  wagon, 
whereby  she,  the  said  plaintiff^  received  great  bodily  harm 
and  injury,  and  was  •  made  sick  and  sore,  and  was  per- 
manently injured  and  lamed }  and  has  ever  since  said  time, 
in  consequence  of  said  injuries  been  prevented,  from  at- 
tending to  her  business,  or  from  performing  any  services 
whatever;  and  was  kept  to  her  bed  for  a  long  period  of 
time,  and  has  expended  large  sums  of  money  for  medical 
attendance  and  medicines,  in  the  sum  of  $200,  and  has 
been  damaged  in  the  sum  of  five  thousand  dollars,'^  etc. 

Of  the  above  allegations  the  defendant  by  its  answer, 
admitted  that  it  caused  a  cross-walk  to  be  constructed  at 
the  crossing  of  said  streets  on  Sixth  street,  and  across  York 
avenue,  and  that  the  plaintiff  and  Seymour  Spellman 
drove  a  team  and  wagon  over  said  cross-walk  at  or  about 
the  time  alleged;  but  the  defendant  alleged  that  the  said 
cross-walk  was  properly  constructed  of  good  material  and 
with  suitable  approaches;  and  that  said  cross-walk  was 
not  constructed  in  an  improper  or  negligent  manner ;  and 
that  the  said  plaintiff  was  thrown  out  of  said  wagon,  as 
she  has  in  her  petition  alleged,  of  her  own  fault  and  neg- 
ligence, and  not  for  the  reason  alleged  in  her  said  petition; 
and  defendant  denied  each  and  every  other  allegation  of 
said  petition. 

The  cause  was  tried  to  a  jury,  which  found  for  thc^ 
plaintiff,  and  assessed  her  damages  at  the  sum  of  $800. 
A  judgment  being  rendered  thereon,  after  a  motion  for  a 
new  trial  had  been  overruled  the  cause  was  brought  to 
this  court  on  error. 

There  are  thirteen  assignments  of  error,  as  follows: 

^'1.  The  verdict  is  not  sustained  by  sufiScient  evi- 
dence; 

"  2.     The  verdict  is  contrary  to  law; 

^^3.  The  damages  are  excessive,  appearing  to  have 
been  given  under  the  influence  of  passion  and  prejudice; 
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*'  4.  The  court  erred  in  giving  instrnctiou  number  two 
on  its  own  motion ; 

^'  6.  The  court  erred  in  giving  instruction  number  three 
on  its  own  motion ; 

^'  6.  The  court  erred  in  gjving  instruction  number  five 
on  its  own  motion ; 

'*  7.  The  court  erred  in  giving  instruction  number 
eight  on  its  own  motion; 

''  8.  The  court  erred  in  giving  instruction  number  six* 
teen  on  its  own  motion ; 

'^9.  The  court  erred  in  refusing  to  give  instruction 
number  one  of  instructions  prayed  by  the  defendant; 

'^  10.  The  court  erred  in  admitting  evidence  offered  by 
the  plaintiff  over  the  objections  of  the  defendant; 

^^11.  The  court  erred  in  ruling  out  evidence  offered  by 
the  defendant; 

"  12.     Other  errors,  etc.; 

''  18.  The  court  erred  in  overruling  defendant's  motion 
for  a  new  trial.'' 

The  plaintiff  being  called  as  a  witness  in  her  own  be- 
half, testified:  On  the  10th  day  of  January,  1880,  she 
received  an  injury  at  the  corner  of  Sixth  street,  in  the  city 
of  York;  that  she  was  riding  at  the  time  the  accident 
occurred  in  a  two-seated  buggy;  that  Mr.  Spellman,  her 
husband,  was  driving  and  sitting  on  the  front  seat;  that 
she,  plaintiff,  her  son's  wife  and  her  son's  little  girl,  a  child 
about  two  years  old,  were  sitting  on  the  hind  seat;  no  one 
else  was  sitting  with  Mr.  Spellman  on  the  front  seat.  For 
greater  accuracy  I  quote  her  testimony : 

Q.  Well,  you  may  state  to  the  jury  how  the  accident 
occurred,  how  you  came  to  be  hurt? 

A.  Well,  we  were  about  coming  over  that  crossing  on 
Sixth  street,  and  Mr.  Spellman  said  there  was  some  one 
rode  along  back  of  us,  and  spoke  to  his  honae. 

Objected  to. 

We  were  about  to  go  over  the  crosdng,  and  the  first 
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thiiig  I  knew  we  were  thrown  oat  as  we  were  passing  over 
it;  I  do  not  know  anything  about  the  others  myself. 

Q.  Immediately  afterwards  where  did  you  find  youiv 
self? 

A.    AtMr.Beed's. 

*  *  *  *  i|i  « 

Q.  Where  did  you  fall  when  you  went  out  of  the 
buggy?  Did  you  fall  on  the  ground — ^whioh  way  did  you 
fijl — ^up  or  down  ? 

A.     We  were  going  north. 

Q.  Which  way  did  you  fall  whoi  yon  went  out  of  the 
buggy? 

A.    Backwards. 

Q.     Where  did  you  fidl? 

A.  The  seat  went  out  with  me  and  we  went  with  the 
seat. 

Q.    Did  yon  &11  upwards  or  downwards? 

A.    We  fell  backwards. 

Q.    Just  relate  the  circumstances,  as  you  understand  it. 

A.    The  way  I  got  injured  or  hurt  was  falling. 

Q.     What  did  you  fall  on  to  ? 

A.  Well,  I  fell  across  the  seat;  I  did  not  get  out  of  the 
seat ;  it  was  a  high-back-seat. 

Q.  You  say  you  rec«ived  injuries.  What  portion  of 
your  person  was  injured  ? 

A.    My  hip  and  back. 

Q.  Do  you  know  how  yon  happened  to  get  into  Mr. 
Seed^B  house? 

A.    No. 

Q.    Why  don't  you  know  that? 

A.  Because  I  was  not  conscious,  I  suppose,  and  did  not 
know. 

Q.     What  has  been  your  condition  since  that  time? 

A.  I  have  been  so  as  to  walk  on  crutches  or  wheel  a 
diair  around  the  house. 

Q.     Can  you  walk  without  a  crutch? 
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A.    No,  sir. 

Q.  Well,  can  70a  tell  the  jury  the  cause  of  the  aocideQt, 
how  you  happened  to  fall  out? 

A.    It  was  the  crossing  was  not  properly  graded  up. 

Q.  Do  you  know  what  was  the  immediate  cause  of 
your  falling  out  of  the  buggy? 

Defendant  objected  as  improper. 

Overruled.     Defendant  excepts. 

A.  It  was  the  walk  that  caused  the  accident,  the  croo- 
walk  not  being  graded  up. 

Defendant  moved  to  strike  out  the  above  answer.  Sus- 
tained. 

Q.    Explain  how? 

A.    It  was  a  bad  crossing. 

Q.  You  need  not  give  your  opinion  about  it.  If  yon 
know  anything  about  the  condition  of  it  when  you  went 
over  it,  what  occurred  when  you  went  over  it;  what  oc- 
curred to  the  buggy  ? 

A.     Why  the  seat,  as  it  struck  the  crossing 

Q.     As  what  struck  the  crossing  ?  . 

A.  As  the  buggy  struck  the  crossing;  when  the  for- 
ward wheels  of  the  buggy  struck  it  knocked  the  seat  loose, 
and  I  fell  out. 

Defendant  moved  the  court  to  strike  out  all  of  the  above 
answer  in  relation  to  how  the  accident  occurred. 

Overruled.     Defendant  excepts. 

Q.    State  to  the  jury  how  Mr.  Spellman  was  driving. 

A.    He  was  driving  slow,  almost  on  a  walk. 
♦  *♦**« 

Q.  Had  you  ever  examined  this  cross-walk  before  this 
time? 

A.  No,  but  I  had  passed  over  it 

Q.  Did  you  ever  examine  it  aflerwards? 

A.  No,  sir. 

Upon  her  cross-examination  the  plaintiff  testified  as  fol- 
lows: 

:|c  «  ♦  ♦  :|c  « 


JANUARY  TERM,  1886.  363 

City  of  York  t.  SpellmaiL 

Q.  Well,  you  say  you  were  not  driving  very  much 
faster  than  a  walk.  What  kind  of  a  trot  were  your  horses 
going  on? 

A.     They  were  not  trotting. 

Q.     What  were  they  doing? 

A.    They  were  going  slow ;  we  were  almost  Grossing. 

Q.     It  was  not  a  walk,  you  stated. 

A.    Not  exactly. 

Q.    Well,  what  was  it,  then? 

A.     It  was  going  real  slow. 

Q.     Was  it  a  trot? 

A.    No,  sir. 

Q.  I  understand  you  to  say  on  your  direct  examination 
that  they  were  not  going  much  faster  than  a  walk? 

A.  They  were  not  going  faster;  they  were  going  mod- 
erate. 

Q.  Do  you  know  whether  the  horses  were  going  faster 
than  a  walk  or  not  ? 

A.  N09  they  were  not,  I  do  not  think ;  I  was  not  driv- 
ing, and  could  not  tell. 

Q.  I  want  to  know  whether  the  team  was  going  faster 
than  a  walk  just  before  this  accident  occurred  ? 

A.  I  could  not  say,  but  was  driving  slow,  and  I  know 
was  not  driving  fast 

Q.     You  do  not  know  what  started  up  the  team? 

A.     No,  I  do  not. 

Q.  Mr.  Spellman  did  not  strike  them  with  a  whip,  did 
he? 

A.     No,  sir;  we  did  not  carry  a  whip. 

Q.  How  far  were  they  from  the  crossing  when  th^ 
started  up? 

A.     They  were  almost  crossing  or  just  about  going  over. 

Q.  The  team  was  just  about  going  over  the  crossing 
when  they  started  up,  were  they  ? 

A.    Yes,  sir. 

Q.     About  how  far  were  they  from  it? 
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A.  I  do  not  know  how  far ;  they  were  just  on  the 
street  that  comes  east  and  west  going  over  that  crossing. 

Q.  The  team  were  about  the  distance  of  half  way 
across  Sixth  street  from  the  crossing — ^is  that  your  answer? 

A.  I  do  not  know;  we  were  pretty  dose  to  the  cross- 
ings but  I  could  not  tell  just  how  near. 

Q.  I  do  not  expect  you  to  give  the  exact  distance^  but 
there  is  a  difference  between  a  rod  and  a  mile,  and  we  want 
some  idea? 

A.     We  were  pretty  close  to  the  crossing. 

Q.  About  how  far,  some  people  would  call  a  rod  pretty 
dose,  and  some  would  call  ten  rods  close? 

A.  We  were  right  on  the  street  that  goes  east  and  west^ 
and  right  near  the  crossing. 

Q.  That  is,  you  came  along  from  the  south,  and  the 
horses  had  just  about  got  to  the  middle  of  the  street  that 
goes  east  and  west  when  they  started  up.    Is  that  it? 

A.  They  were  pretty  close  to  the  crossing,  I  could  not 
tell  just  how  many  feet. 

Q.  Is  that  what  you  mean  to  say,  to  the  best  of  your 
recollection,  that  the  horses  had  just  about  got  to  the  mid- 
dle of  the  street  that  goes  east  and  west,  when  they  started 
up? 

A.  I  think  it  was  a  little  nearer  than  the  middle  of  the 
street,  but  I  am  not  positive  about  that. 

♦  ♦  ♦  ♦  :|c  « 

Q.  You  do  not  know  of  your  own  knowledge  whether 
any  one  just  at  that  time  came  along  on  horseback  or  not? 

A.     No,  sir. 

Q.  Nor  whether  that  was  what  started  up  the  team  or 
not? 

A.  No,  I  do  not.  The  first  I  knew  I  went  to  grab 
hold  of  something  when  the  seat  started  and  I  fell  out 

Q.     Well,  which  way  did  the  seat  start? 

A.  To  one  side,  it  started  up  when  the  forward  wheels 
struck;  and  when  the  hind  wheels  struck  we  went  out  on 
the  ground,  seat  and  all. 
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Q.  '  Did  the  seat  starfc  backwards  or  forwards? 

A.     It  went  back;  it  fell  out  backwards. 

Q.  The  first  70U  noticed  that  there  was  anything  going 
wrong  was  the  seat  started  to  go  back? 

A.  Yes,  sir,  and  as  it  started  I  reached  for  something  to 
get  hold  of. 

Q.  Did  the  others  that  were  in  the  seat  with  yon  fall 
out  also? 

A     Yes,  sir,  those  that  were  on  the  back  seat 

Q.     You  all  went  out  together? 

A.     Yes,  sir,  my  son's  wife  and  little  girl,  and  me. 

Seymour  Spellman,  a  witness  called  by  the  plaintiff,  tes- 
tified: That  the  plaintiff  is  his  wife;  tliat  at  the  time  she 
received  the  injury  spoken  of  by  her,  she,  together  with 
the  wife  and  little  girl  of  witness's  son,  were  in  the  wagon 
with  witness,  and  witness  was  driving.  I  quote  in  part, 
his  further  testimony. 

Q.  Just  relate  to  the  jury,  commencing  at  the  time  you 
struck  that  street  where  the  accident  occurred,  the  circum- 
stances? 

A.  Well,  we  started  to  come  up  to  my  daughter's,  who 
lived  a  little  west  and  north  of  there.  After  crossing  the 
bridge  we  struck  an  Angling  road  straight  up  6th  street, 
and  we  took  that  road  and  angled  off  past  where  the  old 
grist  mill  stands,  and  came  along  about  to  where  Hesser 
now  lives,  on  York  avenue,  and  we  were  passing  quietly 
along  until  we  were  crossing  6th  street,  and  there  was  a 
man  came  from  towards  town,  riding  a  horse,  and  I  just 
noticed  him,  and  thought  he  would  not  interfere  with  me, 
tind  just  as  he  passed  behind  the  wagon  he  struck  his  horse 
with  something,  either  a  whip  or  a  halter,  and  says  sharp 
to  him,  ^^get  up,"  and  my  horses  was  opposed  to  that,  and 
they  sprang,  and  was  so  near  the  walk  that  the  wheel 
^uck,  it  made  the  buggy  bound  up,  and  when  it  struck 
iigain  the  seat  broke  loose,  and  dropped  onto  the  ground. 


^^ 


366      SUPREME  COURT  OP  NEBRASKA, 

City  of  York  t.  SpellmaiL 

Q.    Explain  to  the  jarj  how  70a  were  driviiig? 

A.  Why,  I  was  driving  at  a  moderate  rate,  as  we 
usually  gOy  I  do  not  know  whether  the  horses  had  got  down 
to  a  walk,  but  I  know  it  was  very  slow,  as  we  were  ap. 
proaching  the  cross-walk,  until  he  struck  his  horse,  then 
they  jumped. 

Q.     Bow  did  you  handle  them  ? 

A.  I  had  them  under  tsontrol,  as  I  always  have.  It 
was  a  quiet  team.  One  of  them  was  16  years  old,  and  she 
knew  very  well  how  to  behave. 

Q.     Explain  to  the  jury  the  condition  of  that  crossing? 

A.  Well,  I  thought  it  was  about  a  new  crossing.  It 
never  had  been  graded  up,  but  lay  on  the  top  of  the 
ground. 

Q.     Can  you  explain  the  construction  of  the  walk? 

A.    Well,  yes,  sir,  somewhat. 

Q.    Just  explain  as  near  as  you  can? 

A.  It  perhaps  was  something  in  that  shape  (witness 
shows  with  two  books),  with  stringers  inside  here,  to  go 
across  of  the  usual  style  of  2x6  ties,  and  plank  on  top, 

and  then  this  piece  set  on  an  angle. 

*  *  41  ♦  «  « 

Q.    You  were  going  north,  were  you  ? 

A.    Yes,  sir. 

Q.  How  about  the  surface  of  the  ground  from  here 
south? 

A  It  was  lower  as  you  went  south  from  it,  where  the 
water  had  washed  in  there.  I  think  the  water  runs  from 
the  west  to  the  east,  and  it  made  the  ground  a  little  lower, 
on  this  side  it  was  not  graded  up  at  all,  and  on  the  north 
side,  a  little  way  from  it  north,  there  was  a  place  where 
water  had  stood  in  the  road. 

'  Q.  Explain  to  the  jury,  as  near  as  you  can,  just  how 
the  wheels  struck  the  approach  plank,  from  the  top  of  the 
walk  down  to  the  ground,  what  was  the  thickness  of  it? 

A    Two  inch  plank. 


r^ 
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Q.  Explain  to  the  jury  how  your  buggy  wheels  struck 
the  plank  approach? 

A.  They  would  strike  here,  of  course  (witness  illustrates 
with  books). 

'    Q.     Whether  at  the  top,  or  at  the  bottom,  or  in  the 
center? 

A.    They  would  naturally  strike  towards  the  bottom. 

Q.  How  did  the  buggy  act  after  the  fore  wheels  struck 
the  buggy?  (sic I) 

A.  That  would  throw  the  forward  end  up,  and  it  did 
throw  it  up ;  and  when  the  hind  wheels  struck  it,  it  threw 
it  more,  and  it  passed  from  under  the  seat 

Q.    Where  did  Mra.  Spellman  fall  to? 

A.  She  dropped  just  north  of  the  walk  on  the  ground. 
The  momentum  of  the  buggy  received  from  the  jump 
threw  the  buggy  from  under  the  seat,  and  broke  it  loose, 
and  threw  the  seat  out 

Upon  cross-examination,  among  other  things  the  witness 
testified  as  follows: 

Q.     Did  you  see  just  how  the  women  fell  ? 

A.  Yes,  sir,  I  know  how  they  were  when  they  struck 
the  ground. 

Q.  I  ihean  when  they  fell  out  of  the  buggy.  Did  you 
notice  them  or  were  you  looking  at  the  horses? 

A.     I  could  not  say  which  way  I  was  looking. 

Q.  You  cannot  say  whether  you  saw  tHem  start  to  fall 
or  not 

A.    No,  sir. 

Q.  So,  of  course,  you  do  not  know  which  way  they  first 
fell? 

A.    I  know  they  fell  back. 

Q.     That  is,  eventually,  they  got  out  backwards? 

A.     Of  course  I  do. 

Q.    Do  you  know  whether  when  the  seat  first  broke,  it 

broke  backwards?    Do  you  know  that? 

A.    Yes,  sir. 

«  «  «  « 
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Q.    In  regard  to  the  way  this  crossing  was  made.     Tou 
say  that  the  stringers  were  2x6's? 

A.     Yes,  sir. 

Q.    You  are  sure  of  that? 

A.    Yes,  sir. 
*  Q.     How  do  you  know  that? 

A.     I  looked  at  it 

Q.    You  got  out  and  examined  it,  did  you? 

A.     Not  at  that  time. 

Q.    But  after  that  you  examined  it? 

A     Yes,  sir. 

Q.     As  I  understand  you,  there  was  a  plank  approach 
on  one  side? 

A    Yes,  sir. 

Q.    That  ran  from  the  top  of  the  crossing  down  to  the 
ground,  in  a  slanting  position,  did  it? 

A.    I  could  not  say  whether  it  rested  on  the  ground,  or 
not. 

Q.     It  went  angling  to  the  ground? 

A.     It  went  angling  out,  yes,  sir. 

Q.     I  believe  you  said  there  was   a  low  place  in  the 
ground,  and  there  was  water  alongside  of  the  walk? 

A.    On  the  north  side  of  the  walk  there  was  water  stood 

there. 

♦  »  »  « 

Q.    When  was  it  that  you  examined  it  as  to  these 
stringers? 
A.     It  was  quite  a  time  after  that 

«  ♦  m  «  *        . 

Q.  What  did  yoja  examine  it  for? 

A.  To  see  how  much  of  a  raise  there  was. 

Q.  Did  you  conclude  how  much  of  a  raise  there  was? 

A  I  did.     My  judgment  would  be  between  six  and 

seven  inches. 

Q.  That  is  based  upon  your  judgment  T 

A  Yes,  sir. 
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Q.    Yon  did  not  take  a  measure  and  measure  the  raise 
above  the  ground? 
A.     No,  sir. 
W.  A.  Reed,  sworn  and  examined  as  a  witness  on  the 

part  of  the  plaintiff,  testified  as  follows : 

«  *  «  ♦  ♦ 

Q.  State  whether  you  examined  the  *  street  then,  and 
the  state  of  the  crossing,  and  the  kind  of  a  crossing  it  was 
at  this  time? 

A.     I  did  look  at  it,  yes,  sir. 

Q.    State  to  the  jury  the  condition  you  found  it  in  then  ? 

A.  The  south  side  was  not  graded  up  at  all,  and  the 
ground  18  or  20  inches  from  the  crossing  was  as  low,  if  not 
lower,  than  the  foundation  of  the  crossing  itself. 

Q.  And  how  was  the  street  generally  below  there,  was 
it  higher  or  lower  than  the  foundation  of  the  crossing  7 

A.     It  was  certainly  not  any  higher. 

Q.     How  was  it  next  to  the  crossing? 

A.  There  had  been  a  little  earth  thrown  next  to  the 
approach  board, and  I  supposed  a  little  earth  thrown  along 
between  it  and  the  ground. 

Q.     What  was  the  thickness  of  the  approach  board  ? 

A.    Two  inches. 

Q.  Thicker  than  this  book,  was  it?  (Shows  witness  a 
book.) 

A.     Yes,  sir. 

Q.  The  approach  board  was  as  thick  or  thicker  than 
that  book,. was  it? 

A.     It  was  some  thicker  than  that. 

Q.     Explain  to  the  jury  by  this  book? 

A.  The  earth  was  thrown  along  here,  to  fill  in  from  this 
edge  to  the  ground.  The  sills  were  sloped  off  to  the  slope 
of  this  plank,  and  then  they  made  the  face  of  the  walk ; 
and  when  this  board  was  up  against  that,  it  did  not  come 
to  the  ground.  Here  there  had  been  earth  thrown  along 
between  the  edge  of  this  approach  board  and  the  ground. 
24 
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Q.     How  far  south  of  this  was  the  dirt  pat  there  ? 

A.  Certainly  not  to  exceed  18  inches  at  most,  and  I 
think  not  to  exceed  a  foot. 

Q.  Yoa  state  that  before  this  dirt  was  banked  up  herci 
that  this  board  did  not  come  to  the  ground  ? 

A*     No,  sir,  it  did  not. 

Q.  How  about  the  upper  edge.  I  mean  the  upper  edge 
of  the  lower  portion  of  the  approach. 

A.  The  earth  came  up  just  about  the  lower  edge,  the 
upper  edge  of  the  south  edge  of  the  board. 

Mrs.  E.  K.  Heed  was  also  sworn  and  examined  as  a  wit- 
ness on  the  part  of  the  plaintiff,  and  testified  that  she  is 
the  wife  of  W.  A.  Reed,  the  witness  last  on  the  stand ;  that 
she  was  living  with  him  at  the  time  the  accident  occurred; 
that  she  was  at  home  and  sitting  in  the  north-east  room  and 
saw  the  wagon  as  it  was  driven  up  there. 

I  quote  her  testimony: 

Q.     When  did  you  first  see  it? 

A.    When  it  passed  to  the  east  of  our  house. 

Q.    How  &T  from  the  cross-walk  was  it  then? 

A.    Well,  perhaps  30  feet. 

Q.    Well,  how  was  he  driving? 

A,    On  a  very  slow  trot 

Q.  Did  you  see  Mr.  Spellman's  wagon  from  that  time 
until  the  accident  occurred? 

A.  Well,  just  while  it  was  passing  the  north-east  cor> 
ner  of  the  room  I  did  not. 

Q.    Did  you  see  it  at  the  time  the  accident  ooouned  ? 

A.    Yes,  sir,  I  did. 

Q.    State  to  the  jury  just  what  you  saw. 

A.  I  saw  them  approaching  the  walk,  as  they  were 
coming  on  a  very  slow  trot ;  and  I  saw  a  horseman  coming 
up,  and  the  horses  gave  a  little  spring,  and<  threw  the  ladies 
out 

Q.  Did  you  notice  how  it  happened^  what  caused  the 
fiOl  of  the  ladies? 
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A.  I  saw  the  horseman  oome  riding  up  from  town,  and 
he  struck  his  horse.  I  did  not  hear  him  speak  to  the  horse ; 
and  just  as  he  struck  his  horse  Mr.  Spellman's  horses  gave 
a  spring,  and  gave  the  buggy  a  very  severe  shock,  and  the 
ladies  fell  out  behind. 

Charles  Spellman,  a  witness  on  the  part  of  the  plaintiff^ 
was  sworn  and  examined,  and  testified  as  follows: 

*  *  «  3|e  «  « 

Q.    Did  you  ever  see  this  walk? 

A.     Yes,  sir. 

Q.    How  long  after  this  accident  was  it? 

A.    It  was  the  next  day. 

Q.    State  to  the  jury  if  yon  examined  the  walk? 

A.  I  did  not  closely,  I  walked  over  it,  and  stopped  and 
looked  at  it     I  did  not  take  any  measurements. 

Q.  What  was  the  condition  of  the  street  south  of  it 
and  the  approach  up  to  it? 

A.  There  was  no  approach,  only  this  plank  and  that 
lay  up  to  the  side.     It  was  never  filled  any  there  at  all. 

Q.  How  was  the  street  south,  was  it  higher  or  lower 
than  the  street  north  of  the  walk? 

A.     It  was  lower. 

Q.     How  much  lower. 

A.    "Well,  I  could  not  say  exactly. 

William  Spellman  was  also  sworn  and  examined  as  a 
witness  on  the  part  of  the  plaintiff,  and  testified  as  follows : 

Q.     Did  you  ever  examine  this  cross-walk? 

A«    Not  particularly ;  I  passed  over  it 

Q.     Explain  to  the  jury  just  how  it  was? 

A.  It  was  a  walk  made  of  plank,  and  there  was  a 
plank  set  up  edgewise,  about  that  way,  upon  the  walk. 
(Witness  illustrates  with  a  book.) 

Q.  How  was  the  approach  from  the  street  to  this  plank 
that  was  set  up  edgewise? 

A.    It  was  lower  than  the  walk  was,  considerably. 

Q.  How  long  after  the  accident  was  it,  that  you  saw 
the  walk. 


372      SUPREME  COURT  OF  NEBRASKA, 

City  of  York  v.  Spellman. 

A.  I  cannot  tell  exactly ;  it  was  not  bat  two  or  three 
days. 

Q.  Did  you  examine  this  plank  approach  that  was  up 
against  the  walk  as  to  the  condition  of  the  lower  edges  of 
the  approach  ? 

A.     Yes,  sir. 

Q.     How  was  it  ? 

A.  Why,  it  did  not  come  to  the  ground,  that  is^  it  was 
set  on  the  ground. 

Q.     Was  there  any  dirt  thrown  up  underneath  it? 

A.  No,  there  was  only  just  the  plank  on  top  of  the 
ground.    There  was  not  dirt  thrown  up  on  the  plank. 

Q.  I  mean  underneath  here?  (Shows  witness  with  a 
book.) 

A.     Yes,  underneath  there  was. 

Q.  How  was  it  about  the  upper  edge;  whether  it  was 
covered  or  exposed  ? 

A.     It  was  exposed. 

George  E.  Moore,  a  witness  on  the  part  of  the  plaintiff, 
testified  that  he  knew  the  time  of  the  accident,  and  saw 
the  crossing  on  the  third  day  afler  plaintiff  was  hurt  I 
quote : 

Q.  You  may  describe  the  condition  of  it  as  you  saw  it 
then? 

A.  Well,  the  way  I  saw  it  was  a  plank  sidewalk;  the 
approach  of  the  sidewalk  was  in  that  shape  (witness  il- 
lustrates with  his  hands),  just  about  that  shape,  with  no 
filling.     I  know  nothing  about  it,  only  as  I  saw  it. 

Q.     What  height  was  it  from  the  ground. 

A.  Well,  I  could  not  tell  as  to  that,  for  I  did  not  meas- 
ure it;  but  I  should  judge  from  the  looks  of  it,  I  should 
think  it  was  about  six  inches  of  a  raise. 

Q.     Was  there  any  fill  on  the  street  south  of  it? 

A.     No,  sir. 

Q.     To  make  a  grade  ? 

A.     No,  sir. 
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Samuel  Leavitt,  a  witness  on  the  part  of  the  plaintiff,  testi- 
fied that  he  is  a  son-in-law  to  the  plaintiff;  saw  the  cross- 
ing wliere  she  was  hurt ;  passed  over  it  almost  every  day ; 
lived  in  town ;  came  down  to  the  crossing  within  an  hour  • 
did  so  in  company  with  plaintiff's  husband ;  don't  remem- 
ber that  he  made  an  examination  of  the  condition  of  the 
walk  at  that  time,  but  did  soon  after.     I  quote: 

Q.  Well,  how  was  it  as  to  the  approaches  from  the 
south  side  ? 

A.    It  was  abrupt  there,  and  no  dirt,  and  it  was  2x6. 

Q.  That  is,  you  mean  by  that,  the  approach  from  the 
south  side  up  against  the  walk  ? 

A.    Yes,  sir. 

Q.  Did  you  examine  to  ascertain  whether  this  upper 
edge  of  the  lower  part  of  the  approach  was  covered  or  ex- 
posed? 

A.  I  do  not  know  that  I  did.  I  do  not  know  whether 
there  was  any  dirt  there  or  not. 

Upon  his  cross-examination,  among  other  things,  this 
witness  testified  as  follows  ? 

Q.  How  high  was  the  top  of  the  crossing  above  the 
level  of  the  ground  ? 

A.  If  there  was  no  dirt  it  would  be  six  inches  high 
and  the  slant  would  take  off  a  little. 

Q.  Do  you  know  how  much  you  would  take  off  for 
slant? 

A.    No,  sir. 

Q.  Do  you  know  if,  for  instance,  the  approach  is  laid 
up,  slanting  up,  to  come  up  on  the  crossing,  and  that  ap- 
proach is  six  inches  wide ;  now  suppose  the  approach  is  six 
inches  wide,  and  it  rests  upon  the  ground  at  the  bottom, 
and  that  the  top  of  it  is  as  high  as  the  crossing,  and  it  is 
laid  down  so  as  to  make  an  approach,  do  you  know  how 
much  the«elevation  of  the  top  of  the  walk  would  be  less 
than  six  inches. 

A.    Not  exactly;  but  I  have  an  idea. 
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Q.  What  is  your  idea ;  is  it  moi-e  than  two-thirds  as 
much? 

A.  It  would  depend  on  how  much  of  a  slant  you  would 
give  it  and  how  the  crossing  was  to  lean  to. 

Q.  Ton  do  not  know^  then,  how  high  that  crossbg 
was  above  the  level  of  the  ground? 

A.     I  never  measured  it. 

Q.  Did  you  say  that  there  was  no  dirt  put  up  to  the 
foot  of  the  approach  ;  was  there  not  some  dirt  put  in  here, 
to  the  foot  of  the  approach,  to  make  a  gradual  approach  to 
the  foot  of  the  approach ;  was  it  not  a  gradual  slant  from 
back  a  foot,  or  a  foot  and  a  half  from  the  foot  of  the  ap- 
proach? 

A.    Think  there  was  a  little  dirt  back  there. 

Q.  Was  there  not  enough  to  make  a  gradual  slant  from 
back  a  foot  or  eighteen  inches  up  to  the  foot  of  the  ap- 
proach? 

A.     I  do  not  know. 

Ou  the  part  of  the  defendant,  Henry  Seymour  testified 
that  he  was  well  acquainted  with  the  cross-walk  in  ques- 
tion at  and  about  the  time  of  the  accident  and  at  the  time 
it  was  built     I  quote : 

Q.     State  your  facilities  for  knowing  its  condition. 

A.  I  lived  one  street  south  and  about  four  or  five 
blocks  west  of  there,  and  there  was  no  walk  on  the  street 
that  I  lived  on  at  that  time,  and  I  always  went  over 
to  this  street  north  and  came  to  town  to  my  business;  my 
business  was  at  the  depot  at  that  time  and  I  traveled  that 
street  usually  not  less  than  once  a  day ;  \vhen  it  was  wet  I 
went  that  way,  and  I  got  in  the  habit  of  going  that  way 
and  I  went  that  way  when  it  was  dry. 

Q.    Do  you  remember  the  time  the  accident  occurred? 

A.  I  do  not  remember  exact  time,  but  I  remember  the 
circumstance. 

Q.     State  the  condition  of  the  walk  at  that  time? 

A.     I  think  there  was  not  much  difference  in  its  condi* 
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tion  at  that  time  from  its  general  condition  from  the  time 
it  was  built  antil  the  time  the  r^ular  grade  was  made 
from  this  low  place  north  of  it. 

Q.     State  to  the  jury  what  its  height  was? 

A.  I  never  measured  its  height,  but  it  was  made  in  the 
asual  manner  of  making  crossings — wooden  crossings  in 
this  town — I  should  saj  either  2x4s  or  2x6s,  set  edgewise, 
and  two-inoh  plank  laid  on  the  top^  and  the  usual  ap- 
proaches. 

Q.     What  width  was  the  approach  board  7 

A.  The  approach  board  was  a  six-inch  board  or  plank 
and  the  top  was  of  the  same  material ;  at  the  time  the 
walk  was  built  there  was  no  cuts  or  grades,  and  it  was 
made  on  the  level  ground ;  I  remember  of  passing  it  the  day 
it  was  built|  or  the  evening  that  it  was  built,  and  there  was 
dirt  thrown  along  each  side — fresh  dirt — and  at  that  time 
it  came  upon  the  approaches,  I  should  say  half  way,  but 
the  ground  being  loose  it  naturally  packed  and  settled 
away  with  the  rains,  so  I  do  not  think  the  dirt  was  much, 
if  any,'  above  the  bottom  of  the  approaches,  say  after  a 
week  or  two  weeks  after  it  had  been  put  in. 

Q.  Tou  may  state  how  far  the  grade  extended  south 
of  the  walk,  the  dirt  that  had  been  thrown  up  there? 

A.  I  could  not  state  exactly,  but  it  was  either  hauled 
or  shoveled  in. 

Q.     How  &r  out  did  it  extend  7 

A.  I  should  think  from — well,  perhaps  in  the  extreme 
and  perhaps  nearer  than  that ;  it  was  not  very  regular. 

Q.  Tou  may  state  about  what  angle  this  approach  was 
kept  at? 

A.  I  do  not  know  exactly,  but  I  should  say  it  was  con- 
siderably less  than  half  pitch ;  it  was  probably  40  or  46 
d^rees,  or  somewhere  along  there;  it  was  the  usual  slant 
for  approaches. 

Q.     You  think  it  was  less  than  half  pitch  7 

A.     I  think  it  was  less  than  half  pitch ;  I  have  also 


376      SUPREME  CX)URT  OF  NEBRASKA, 

City  of  York  v.  Spellman. 

driven  over  the  walk  a  good  many  times ;  I  did  business 
with  my  team  that  way ;  I  used  to  do  a  little  fJEirming  at 
that  time,  and  I  used  to  go  that  way. 

Q.  You  may  state  the  height  of  that  walk^  this  orofls- 
walk/from  the  level  of  the  street? 

A.     I  could  not  state  that  particularly. 

Q.     Give  your  best  judgment. 

A.  I  have  already  stated  how  it  was  built ;  it  was  set 
on  the  ground,  or  perhaps  set  in  enough  to  steady  it;  I  do 
not  think  there  was  anything  under  these  timbers;  it  must 
have  been  from  general  appearance,  never  having  meas- 
ured it^  but,  judging  by  passing  over  it  hundreds  of  times, 
perhaps  thousands,  since  it  was  built 

Q.  I  believe  you  have  not  stated  what  its  height  was 
at  that  time  above  the  ground ;  that  is,  where  the  wheels 
would  run  on  to  it  from  the  ground. 

A.  At  no  time  to  my  recollection  has  this  ground  been 
below  this  slanting  approach,  and  the  height  of  this  slant* 
ing  approach  I  could  not  exactly  say ;  I  know  it  was  2  by 
6,  just  put  on  there,  and  the  top  of  that  was  as  high' as  the 
top  of  the  walk. 

Q.  I  believe  you  said  that  the  bottom  of  this  2  by  6 
rested  on  the  ground  and  that  the  dirt  reached  the  edge  of 
that  approach. 

A.  When  the  crossing  was  first  built  the  loose  dirt  was 
put  there  and  came  up  on  this  approach ;  it  came  up  in 
many  places  near  to  the  top,  and  in  many  places  nearly 
half  way,  and  some  places  perhaps  a  very  little;  I  con- 
sidered it  at  the  time  a  temporary  grade,  for  if  I  remem- 
ber right  that  crossing  was  put  in  about  the  time  it  was 
freezing  up,  and  they  did  no  scraper  work  on  that  road 
that  fall. 

C.  S.  Hesser  was  sworn  and  examined  as  a  witness  on 
the  part  of  the  defendant,  and  testified  at  length  as  to  the 
description  and  condition  of  the  street  and  crossing,  in 
which  he  agreed  in  all  material  respects  with  the  last  wit- 
ness.    He  had  never  measured  the  height  of  the  crossing. 
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Charles  Le  Count  was  also  sworn  as  a  witness  on  the 
part  of  the  defendant  He  testified  that  he  resides  in  the 
dijy  and  did  at  the  time  of  the  accident ;  remembers  the 
circumstance.    I  quote  his  testimony  in  part : 

Q.  Did  jou  know  the  crossing  where  the  accident  took 
^lace? 

A,    Yes,  sir. 

Q.  You  may  state  what  opportunities  jou  had  for 
knowing  that  crossing  at  that  time? 

A.  I  lived  where  Mr.  Hibbard  now  lives^  and  I  was 
keeping  a  hardware  store  here  in  town^  and  I  boarded  at 
home,  and  I  passed  over  this  walk  six  times  a  daj  and 
sometimes  more. 

Q.  Welly  now,  do  you  recollect  the  circumstance  of 
this  walk  being  constructed  there  ? 

A.    Yes,  sir. 

Q.     How  was  it  constructed  ? 

A.  It  is  made  by  2x6s  being  rested  on  the  ground^ 
and  2z6s  put  on  for  the  slant. 

Q.     What  was  it  covered  with  ? 

A.  It  was  covered  with  two-inch  plank  all  through, 
and  then  there  was  some  dirt  thrown  on  the  plank. 

Q.  That  is,  it  was  thrown  in  at  the  foot  of  the  ap- 
proaches. 

A.     Yes,  sir,  and  extending  back. 

Q.  How  high  did  the  dirt-  come  up  as  to  the  ap- 
proaches? 

A.  At  the  time  of  the  accident  it  might  have  come  up 
an  inch  on  the  approach. 

Q.     About  what  was  the  slant  of  this  approach? 

A.     Well,  I  measured  it  and  know  exactly. 

Q.  Then,  you  know  exactly  the  height  of  the  slant,  do 
you? 

A.  Yes,  sir ;  I  laid  a  level  on  the  top  and  measured 
down  with  a  rule  just  three  and  a  half  inches  to  the  top 
edge  of  the  approach. 
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Q.     Three  and  a  half  inches  from  what? 

A.     From  the  level  of  the  sidewalk. 

Q.     From  the  level  of  the  sidewalk  down  to  what? 

A.     To  the  level  of  the  approach  of  wood. 

Q.    To  the  bottom  of  the  approach  ? 

A.     Yes,  sir. 

Q.    Now,  when  did  70a  make  that  measurement? 

A.     About  a  year  and  a  half  or  two  years  ago. 

Plaintiff  moved  to  strike  out  the  testimony  of  this  wit- 
ness in  relation  to  the  height  of  the  walk,  said  measure- 
ment being  made  two  years  after  the  accident  heretofore 
testified  to.    Sustained,  and  defendant  excepts. 

Q.  In  speaking  of  this  crossing,  without  regard  to  the 
ground,  at  the  time  of  your  measurement  how  was  the 
crossing  nailed  together? 

A.     It  was  nailed  with  spikes. 

Q.  I  will  ask  you  as  to  how  solid  it  was  nailed  to- 
gether, how  strong  it  was,  as  to  whether  it  gives  any  or 
has  at  any  time  given  any? 

A.     I  do  not  think  it  has. 

Q.     Ebd  it  up  to  this  time? 

A.     Up  to  this  time,  no,  sir. 

Q.  It  is  in  the  same  shape  as  it  was  then,  so  &r  as  the 
timbers  are  concerned,  is  it? 

A,    Yes,  sir. 

Defendant's  counsel  then  by  interrogations  sought  to 
prove  by  the  witness  the  result  of  his  measurement  of  the 
said  crossing,  but  the  objection  of  plaintiff  thereto,  for  the 
reason  that  said  measurement  was  made  two  years  afler  the 
accident,  was  sustained  and  the  testimony  was  ruled  out. 

There  was  other  testimony  which  it  is  not  deemed  neoes- 
sary  to  notice. 

The  following  instructions  were  given  to  the  jury  by 
the  court  on  its  own  motion  : 

**  Instructions  to  jury — 

^'  1.     The  plaintiff  brings  this  action  to  recover  the  sum 
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of  $5,000  for  damages  she  allep^  she  has  sustained  by 
reason  of  an  alleged  personal  injury  received  by  being 
thrown  violently  out  of  a  buggy  in  which  she  was  riding 
while  said  buggy  was  being  driven  over  and  across  one  of 
the  cross-walks  in  the  city  of  York,  Nebraska,  which  cross- 
walk and  the  street  it  was  across  plaintiff  claims  was  at  the 
time  by  the  defendant  negligently  permitted  to  be  in  an 
improper  and  unsafe  condition  for  crossing  with  vehicles. 

"  2.  It  is  for  you  to  determine  from  the  evidence  and 
the  facts  and  circumstances  of  the  case  whether  or  not  the 
cross-walk  and  street  where  the  alleged  injury  occurred 
was  at  the  time  in  a  reasonably  safe  condition  for  crossing 
by  vehicles,  and  whether  such  condition  was  the  proxi- 
mate cause  of  the  injury,  if  any,  and  whether  the  plaintiff 
was  guilty  or  not  of  contributory  negligence.  (Defendant 
excepts.) 

^*  3.  Tou  are  instructed  that  the  defendant  is  bound  by 
law  to  use  all  reasonable  care,  caution,  and  supervision  to 
keep  its  streets  and  walks  in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes  of  travel ;  and  if  it  fails 
to  do  so,  it  is  liable  for  injuries  sustained  in  consequence 
of  such  failure,  provided  the  party  injured  is  himself  ex- 
ercising reasonable  care  and  caution ;  and  the  fact  that  the 
plaintiff  may  have  in  some  way  contributed  to  the  injury 
sustained  by  her,  will  not  prevent  her  recovering,  if  by 
ordinary  care  she  could  not  have  avoided  the  consequences 
to  herself  of  the  defendant's  negligence.  (Defendant  ex- 
cepts.) 

"  4.  The  jury  are  instructed  that  the  defendant  is  not 
l)ound  to  any  greater  degree  of  care  and  diligence  than  is 
sufficient  to  keep  its  streets  and  walks  in  a  reasonably  safe 
condition,  and  if  any  accident  occurs  when  they  are  in  such 
reasonably  safe  condition  the  defendant  is  not  liable  for 
such  accident  • 

*'  5.  If  you  believe  from  the  evidence  that  the  plaintiff 
was  injured,  and  sustained  damages  charged  in  the  petition, 


— ^ 
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and  that  the  injury  was  the  combined  resalt  of  an  accident 
and  of  the  defective  condition  of  the  street  and  walk,  if 
any  is  proven^  and  that  the  damage  would  not  have  been 
sustained  but  for  the  defect,  although  the  primary  cause 
of  the  injury  was  a  pure  accident,  still,  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  was  guilty  of  no  &ult 
or  negligence,  and  the  accident  one  which  common  and 
ordinary  prudence  on  the  part  of  the  plaintiff  could  not 
have  foreseen  and  provided  against,  then  the  city  is  liable 
provided  the  jury  believe  from  the  evidence  that  the  city 
authorities  were  guilty  of  negligence  in  not  remedying 
such  defects.     (Defendant  excepts.) 

^'  6.  Tou  are  instructed,  as  a  matter  of  law,  though 
you  should  find  from  the  evidence  that  the  injuiy  com- 
plained of  is  the  combined  result  of  an  accident  and  a 
defect  in  the  street  or  walk,  yet  if  you  also  find,  that  by 
the  use  of  ordinary  care  and  prudence  on  the  part  of  the 
plaintiff  the  accident  might  have  been  avoided,  you  must 
fiud  for  the  defendant 

*'  7.  The  jury  are  further  instructed  that  reasonable 
care  and  caution  required  of  the  plaintiff  as  mentioned  in 
these  instructions,  means  that  degree  of  care  and  caution 
which  might  reasonably  be  expected  from  an  ordinary 
prudent  person,  under  the  circumstances  surrounding  the 
plaintiff  at  the  time  of  the  alleged  injury. 

"  8.  The  law  is,  that  the  driver  of  a  private  convey- 
ance is  the  agent  of  the  person  riding  in  such  conveyance, 
and  if  such  person  while  riding  along  a  public  street  is 
injured  in  consequence  of  the  defective  and  improper  con- 
dition of  the  cross-walk,  and  the  driver  is  guilty  of  a  want 
of  ordinary  care  and  caution,  and  his  negligence  materially 
contributes  to  such  injury,  then  the  person  injured  cannot 
recover  as  against  the  city  for  the  injury  received. 

"  9.  The  burden  of  proving  negligence  rests  upon  the 
party  alleging  it;  and  where  a  party  charges  negligence 
on  the  part  of  another  as  a  cause  of  action,  he  must  prove 
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the  negligence  by  a  preponderance  of  the  evidence.  And 
in  this  ease,  if  the  jury  find  that  the  weight  of  the  evi- 
dence is  in  favor  of  the  defendant,  or  that  it  is  equally 
balanced,  then  the  plaintiff  cannot  recover  and  the  jury 
should  find  the  issues  for  the  defendant. 

^^  10.  The  defendant  is  not  required  to  have  cross 
streets  and  cross-walks  so  constructed  as  to  secure  im- 
munity in  using  them;  nor  is  it  bound  to  employ  the 
utmost  care  and  exertion  to  that  end.  Its  duty  under  the 
law  is  only  to  see  that  its  cross-walks  are  reasonably  safe 
for  persons  exercising  ordinary  care  and  caution. 

^'11.  If  you  find  that  the  seat  was  improperly  fisist-' 
ened  to  the  wagon  at  the  time  of  the  accident,  and  that 
the  aceident  would  not  have  occurred  but  for  that  fact, 
then  you  will  find  for  the  defendant 

^'  12.  If  you  find  that  the  cross-walk  in  question  was 
in  a  reasonably  good  and  safe  condition  under  all  the  cir- 
cumstances^ you  will  find  for  the  defendant. 

"  13.  The  defective  condition  of  the  street  and  cross- 
walk, if  any,  must  have  been  the  proximate  cause  of  the 
injury  tq  entitle  the  plaintiff  to  recover. 
•  ^'14.  The  rule  as  to  proximate  cause  is  this,  that  when 
several  concurring  acts  or  condition  of  things,  one  of  them 
the  wrongful  act  or  omission  of  the  defendant,  produces 
the  injury,  and  it  would  not  have  been  produced  but  for 
such  wrongful  act  or  omission,  such  act  or  omission  is  the 
proximate  cause  of  the  injury  if  the  injury  be  one  which 
might  reasonably  be  anticipated  as  a  natural  consequence 
of  the  act  or  omission. 

"15.  If  you  find  for  the  defendant  you  will  simply 
return  a  verdict  finding  for  the  defendant 

"16.  If  the  jury  believe  from  the  evidence  under 
these  instructions  that  the  plaintiff  in  entitled  to  recover, 
then  in  fixing  the  damages  which  she  ought  to  recover 
you  may  take  into  consideration  all  the  circumstances  sur- 
Toanding  the  case  so  far  as  they  are  shown  by  the  evidence: 
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such  as  the  circumstances  atteudiug  the  injury ;  the  pain 
she  has  suffered,  if  any ;  the  extent  and  duration  of  the 
injury,  and  give  the  plaintiff  such  damages  as  you  believe 
from  the  evidence  she  has  sustained.  (Defendant  ex- 
cepts.)'* 

Instruction  number  1,  of  instructions  prayed  by  counsel 
for  defendant,  the  refusal  to  give  which  is  assigned  for 
error  by  the  plaintiff  in  error,  is  not  found  in  the  tran- 
script. 

I  have  copied  so  much  of  the  testimony  given  on  behalf 
of  the  plaintiff  in  the  court  below  as  is  devoted  to  the 
facts  and  circumstances  of  the  injury  to  plaintiff  and  the 
condition  of  the  sti'eet  and  crossing  at  the  time  of  the  ac- 
cident ;  also  so  much  of  the  testimony  offered  and  given 
on  the  part  of  the  defendant  as  is  deemed  necessary  to 
show  the  applicability  of  the  last  part  of  the  opinion.  I 
have  also  copied  the  instructions  entire  for  the  purpose  of 
showing  what  was  not  given  as  well  as  what  was. 

It  will  be  seen  from  the  testimony,  that  while  the  shape 
of  the  wooden  cross-walk  with  its  approaches  may  have 
been  clearly  shown  to  the  trial  court  and  jury  by  means 
of  the  illustrations  shown  by  piling  books  together,  yet  it 
^  is  impossible  to  test  here  the  correctness  of  such  illustra- 

I  tions,  as  they  could  not  be  preserved  in  the  bill  of  excep- 

tions.    But,  so  far  as  we  can  understand  the  testimony 
as  to  the  elevation  of  the  cross-walk,  it  was  from  six  to 
I  eight  inches  above  the  general  level  of  the  street    The 

top  planks  were  placed  on  sills  placed  lengthwise  of  the 
street.     These  sills  were  2x6  pine  boards.     The  planks  of 
j  the  walk  were  of   the  same  material  and  dimensions. 

I  There  is  a  conflict  of  testimony  as  to  whether  these  sills 

I  were  or  were  not  set  into  the  ground.     If  they  were  not, 

the  elevation  of  the  cross-walk  was  eight  inches  above  the 
general  level,  yet  no  witness  places  it  above  six  or  seven 
inches.  The  sills  were  slanted  or  beveled  off  at  the  ends, 
and  side  boards,  or  as  the  witnesses  call  them,  approach 
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boards;  were  spiked  on  to  the  ends^  extending  from  the  top 
of  the  boards,  of  the  walk  towards  the  ground.  These 
boards  being  of  the  same  width  as  the  sills,  and  necessarily 
projecting  two  inches  above  the  top  of  the  sills  in  order  to 
be  even  with  the  upper  surface  of  the  walk,  and  the  ends 
of  the  sills  being  cut  slanting  or  beveled  they  woald  not 
quite  reach  the  ground  in  any  event,  even  if  the  sills  were 
sunk  into  the  ground  as  stated  by  one  or  more  of  the  wit- 
nesses. This  space  between  the  lower  edge  of  these  sides, 
or  approach  boards,  and  the  general  level  of  the  ground 
was  by  the  great  weight  of  the  testimony  shown  to  have 
been  filled  in  with  earth,  which  extended  out  at  an  unde- 
fined angle  to  the  general  level. 

For  aught  that  appears  in  the  testimony,  the  above  is 
the  proper  and  approved  plan  for  the  construction  of 
wooden  cross-walks.  Indeed,  the  only  evidence  that  it  is 
not,  if  any,  is  that  furnished  by  the  fact  of  the  injury  to 
the  defendant  in  error,  which  furnished  the  occasion  for 
this  litigation.  It  cannot  be  denied  that  the  force  of  such 
evidence  is  greatly  weakened,  if  not  entirely  neutralized, 
by  the  accompanying  evidence  of  the  sudden  starting  up 
of  the  team  behind  which  the  injured  party  was  riding 
just  as  the  vehicle  was  crossing  the  walk ;  and  the  fact 
that  she,  as  well  as  her  companions  occupying  the  seat 
with  her,  fell  backwards,  and  not  forward,  from  the  vehicle. 
In  this  connection  I  refer  to  instruction  number  five  of  the 
foregoing  instructions.  As  matter  of  law  I  see  no  objec- 
tion to  this  instruction,  but  to  render  it  applicable  there 
should  be  evidence  outside  of  and  disconnected  with  the 
accident  itself  from  which  the  jury  could  find  ^^  that  the 
city  authorities  were  guilty  of  negligence  in  not  remedy- 
ing such  defect.^'  As  we  have  already  seen,  there  was  no 
such  evidence.  Had  the  cross-walk  been  shown  to  hav^ 
been  n^ligently  and  improperly  built,  so  as  to  constitute 
it  an  unlawful  structure,  the  jury  may  have  found  it 
rather  than  the  sudden  springing  forward  of  the  team  to 


384      SUPREME  COURT  OF  NEBRASKA, 

City  of  York  y,  Spellman. 

have  been  the  proximate  cause  of  the  injury;  but  to  say 
that  the  defective  cross-walk  shall  be  of  the  two  selected 
as  the  proximate  cause  of  the  injury,  because  defective 
cross-walks  are  evidence  of  negligence  on  the  part  of  the 
city  authorities,  and  then,  that  this  cross-walk  was  defeo- 
tive  because  of  this  injury,  is  to  reason  in  a  circle  and  can- 
not be  accepted  as  satisfactory,  and  such  must  have  been 
the  course  of  reasoning  by  which  the  jury,  uuder  the  in- 
struction now  being  considered,  found  their  verdict  I 
think  that  the  instruction  misled  them  into  the  belief  that 
there  was  evidence  before  them  from  which  they  might 
find  that  the  city  authorities  were  guilty  of  negligence  in 
not  remedying  defects  in  the  cross-walk  not  shown  to  exist, 
«nd  hence,  was  erroneous.  The  weight  of  the  evidence 
•certainly  was  as  testified  to  by  W.  A.  Reed,  that  at  the 
time  the  cross-walk  was  constructed  there  was  earth  filled 
in  between  the  lower  and  outside  corner  or  edge  of  the  ap- 
proach board  and  the  ground,  which  earth  so  filled  in  ex- 
tended out  from  one  foot  to  eighteen  inches  from  the  said 
approach  board.  There  was  also  some  evidence  tending  to 
prove  that  some  of  this  earth  had  been  washed  away  by 
rains,  leaving  the  south  side  of  the  cross-walk  more  abrupt 
at  the  time  of  the  injury.  It  is  possible  that  the  condition 
of  the  walk  on  the  south  side  may  have  been  such  that 
had  the  city  authorities  had  notice  of  such  condition,  and 
had  for  any  considerable  length  of  time  failed  to  restore 
the  earth  approach,  it  would  have  been  evidence  of  negli- 
gence on  the  part  of  the  city  "  But,''  says  Dillon,  "as  in 
€uch  case  the  basis  of  the  action  is  riegligence,  notice  to  the 
^corporation  of  the  defect  which  caused  the  injury,  or  facts 
from  which  notice  thereof  may  reasonably  be  inferred,  or 
proof  of  circumstances  from  which  it  appears  that  the  de- 
fect ought  to  have  been  known,  and  remedied  by  it,  is 
essential  to  liability.''     2  Dillon's  Mun.  Corp.,  §  1024. 

In  the  case  at  bar  there  was  no  evidence  of  notice  to  the 
•coloration  nor  of  any  fact  from  which  such  notice  might 
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be  inferred.  Nor  was  the  defect  in  the  sidewalk,  as  sworn 
to  by  any  witness,  of  such  a  character  as  to  make  it  appa- 
rent that  it  ought  necessarily  to  have  been  known  by  the 
city  authorities.  No  reference  having  been  made  to  the 
question  of  notice  by  the  court  in  any  of  the  instructions^ 
it  may  be  said  that  it  was  the  duty  of  the  defendant  to  pre- 
sent an  instruction  embodying  the  law  on  that  subject  as 
applicable  to  the  case,  and  that  a  fiulure  to  do  so  amounts 
to  a  waiver  of  all  objections  on  that  account.  This  would 
be  true  were  it  not  for  the  consideration  that  notice  to  the 
corporation  is  an  essential  ingredient  of  the  cause  of  action 
against  the  defendant.  It  is  a  material  link  in  the  chain 
of  facts  necessary  to  fasten  liability  for  the  injury  to  the 
plaintifiT  upon  the  city.  This  indispensable  link,  then,  be- 
ing wanting,  the  plaintiff^s  evidence  ftils  to  sustain  the 
verdict  against  the  defendant.  No  laches  on  the  part  of 
the  defendant  short  of  a  failure  to  apply  for  relief  to  the 
appellate  court  would  amount  to  a  waiver  of  such  defect. 

Although  this  opinion  has  already  reached  an  unusual 
length,  as  there  must  be  a  new  trial,  I  deem  it  proper  to  call 
attention  to  the  ruling  of  the  court  striking  out  the  testi- 
mony of  the  witness  Charles  LeCount,  of  the  measuring  by 
him  of  the  wooden  structure  of  the  cross-walk  and  the  result 
of  such  measurement.  As  we  have  already  seen,  the  wit- 
ness Seymour  Spellman  had  sworn  that  the  cause  of  the 
injury  was  the  abruptness  of  the  cross-walk,  and  the  wit- 
ness LeCount  testified  that  at  the  time  of  the  accident  there 
was  dirt  thrown  on  the  2x6  planks,  which  were  ^'  put  on 
for  a  slant  '^  which  dirt  ^^  might  have  come  up  an  inch  on 
the  approach,  and  extended  back  from  the  edge  of  the  ap- 
proach from  a  foot  to  eighteen  inches.'^  It  therefore  be- 
came, and  was,  material  to  show  at  what  angle  the  said 
approach  board  extended  down.  With  that  shown  in  evi- 
dence the  jury  could  come  to  an  intelligent  conclusion  as 
to  whether  the  abruptness  of  the  face  or  elevation  of  the 
crossing  was  the  proximate  cause  of  the  injury  or  not, 
25 
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Saoh  beiog  the  case,  and  it  being  clearly  proved  that  the 
wood  Btractare  of  the  walk  was  firmly  epiked  together  and 
remained  so  at  the  time  of  the  measurement,  each  plank 
maintaining  the  same  relative  position  towards  the  other 
pieces,  I  think  that  the  testimony  was  material  and  proper, 
and  that  to  take  it  away  from  the  jury  was  error. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Revebsed  Ajsn>  behakded. 
The  other  judges  concur. 


The  Union  Pacific  Railway  Company,  appellant, 
y.  TheBubungton  &  Missoubi  River  Railboad 
Company  in  Nebraska  et  al.,  appellees. 

Xunioipal  Corporations:  assusobs  of  bamaobb.  Itisthe 
tni6  Mnfle  and  meaning  of  the  proTiao  to  enbdiyiaion  28  of  section 
eSy  chapter  14,  Compiled  Statntes,  that  before  the  election  of  the 
flye  diBintereeted  hooeeholders  therein  provided  for,  an  ordinance 
should  be  passed,  approyed,  and  published,  according  to  law,  pre- 
9eHbing  the  manner  of  sach  election  and  the  compensation  of  sadi 
householders  as  assessors ;  and  it  is  not  soiBcient  that  soch 
householders  be  appointed  in  gross  by  ordinance,  without  such 
method  being  prescribed. 

Appeal  from  the  district  ooort  of  Baffido  oomiiy. 
Tried  below  before  Gaslin,  J. 

A.  J.  PoppUUm  and  John  Jf.  Thurston,  for  appellant 

T.  if.  MarqaeU  and  J.  W.  Deweeae,  for  appellees. 

Cobb,  J. 

This  action  was  brought  in  the  district  oourt  hj  the  ^h 
pellant  against  the  appellees  for  the  purpose  of  enjoining 
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the  erection  of  a  stone  grain  elevator,  then  in  oonrse  of  oon- 
Btruction  by  the  individoal  appelleea,  on  ground  claimed 
by  the  corporation  appellee,  but  which  had  been  formally, 
at  least,  taken  by  the  city  of  Kearney  for  the  pnrpose  of  a 
street.  The  plaintifiT  was  a  large  owner  and  holder  of  prop- 
erty in  said  city,  some  of  which  abutted  on  the  said  street. 
A  temporary  injunction  was  granted ;  but  upon  the  final 
trial  and  hearing  to  the  court  a  finding  was  made  and 
judgment  rendered  for  the  defendants,  and  the  cause  dis- 
missed. The  plainti£f  brings  the  cause  to  this  court  by 
appeal. 

In  support  of  the  finding  and  judgment  of  the  district 
court  several  points  are  presented,  but  one  which  it  is 
deemed  necessary  to  discuss  in  support  of  the  conclusion 
to  which  I  have  arrived  upon  a  somewhat  patient  and 
thorough  examination  of  the  case. 

The  ordinance  of  the  city  of  Kearney,  upcm  wbidi  the 
proceedings  for  the  condemnation  of  the  ground  in  question 
were  based,  was  copied  in  the  record  and  is  here  repro- 
duced: 

*'  AN  ORDINANCE  TO  OPEN  NEBRASKA  AVENT7E; 

**  Be  it  ordained  by  the  Mayor  and  Common  Oowncil  of  the 
(My  of  Kearney : 

^^  Section  1.  That  it  is  hereby  deemed  to  be  and  it  is 
necessary  to  open  and  extend  Nebraska  avenue,  a  street 
now  existing  and  being  in  said  city,  from  die  north  line  of 
North  Railroad  street  to  the  south  line  of  South  Railroad 
street  in  said  city. 

*' Section  2:  That  for  that  purpose  the  following  real 
estate  be  and  the  same  is  hereby  condemned  and  appropri- 
ated to  the  use  of  said  city  as  a  street  for  public  purposes, 
to- wit,  a  strip  of  land  fifty  feet  in  width,  bounded  as  fol- 
lows: 

^^  Commencing  at  the  point  where  the  east  line  of  Ne- 
braska avenue  intersects  the  north  line  of  North  Railroad 
street,  thence  south  to  the  south  line  of  South  Railroad 
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street,  thence  west  fifty  feet  (50),  thence  north  to  the  north 
line  of  North  Railroad  street,  thence  east  fifty  feet  (50)  to 
the  place  of  beginning. 

*'  Section  8.  That  John  H.  Roe,  J.  D.  Seaman,  Geoige 
E.  Smith,  Abiel  M.  Pettis,  W.  C.  Sunderland,  all  citizens 
of  the  city  of  Kearney,  five  disinterested  honseholders  of 
said  city  of  Kearney,  be  and  they  are  hereby  elected  to 
determine  by  assessment  the  damages  suffered  by  the  owner 
or  owners  of  said  property  through  which  the  said  street 
is  hereby  opened  and  extended. 

^'  Section  4.  Said  assessors  so  appointed  shall  fix  a  time 
and  place  of  meeting  to  make  such  assessment,  and  the  city 
clerk  shall  give  to  the  owners  of  real  estate  taken  for  opening 
said  street  at  least  ten  days'  notice  in  writing  of  the  same. 
Said  notice  may  be  served  upon  the  agent  of  any  corpora- 
tion owning  any  part  of  said  real  estate.  Said  assessors 
before  making  said  assessment  shall  subscribe  and  take  an 
oath  in  writing  that  they  will  faithfully  and  impartially 
make  the  assessment  to  them  submitted. 

^'  Section  6.  Said  assessors  shall  make  their  assessments 
in  writing,  and  file  the  same  in  the  office  of  the  city  clerk, 
together  with  an  affidavit  of  the  due  and  lawful  publica- 
tion of  this  ordinance,  and  an  affidavit  of  the  service  of 
the  notice  hereinbefore  provided  for  upon  the  owners  of 
said  property  so  taken,  or  their  agents,  and  the  city  clerk 
shall  forward  to  the  county  derk  a  duly  certified  copy 
thereof. 

*^  Section  6.  The  mayor  shall  tender  to  the  owner  or  own- 
ers of  said  property,  or  their  said  agents,  the -amount  of  the 
assessments  so  made,  and  thereupon  said  street  shall  be 
and  become  open  to  the  public. 

^*  Section  7.  All  ordinances  or  parts  of  ordinances  in 
conflict  herewith  are  hereby  repealed. 

^^  Section  8.  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage  and  publication. 

"Attest :  E.  M.  Cukkinoham, 

''Cfty  Clerk:' 
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The  authority  on  the  part  of  the  city  to  condemn  and 
appropriate  private  property  for  the  purpose  contemplated  by 
said  ordinance  is  found  in  subdivision  18  of  section  69  of 
chapter  14,  of  the  Compiled  Statutes,  which  is  in  the  follow- 
ing language.  I  quote  only  the  proviso :  ^'  Provided^  That 
in  all  cases  the  city  or  village  shall  make  the  person  or  per- 
sons whose  property  shall  be  taken  or  injured  thereby,  ad- 
equate compensation  therefor,  to  be  determined  by  the  as- 
sessment of  five  disinterested  householders,  who  shall  be 
elected  and  compensated  as  may  be  prescribed  by  ordinance, 
and  who  shall  in  the  discharge  of  their  duties  act  under 
oath  faithfully  and  impartially  to  make  the  assessment  to 
them  submitted/^ 

The  point  is  that  the  five  householders  who  made  the 
assessment  of  the  compensation  to  the  owners  of  the  prop- 
erty taken  by  virtue  of  the  said  ordinance  were  not  elected 
in  a  manner  prescribed  by  ordinance,  and  hence  the  pro- 
ceedings of  the  city  were  inefiectual  to  appropriate  the 
said  property.  This  is  a  bill  in  equity  to  enforce  such 
condemnation  against  the  acknowledged  owner  of  the  fee. 
It  will  not  be  questioned  that  under  the  authorities,  as  well 
as  upon  the  reason  of  the  case,  a  condemnation  and  appro- 
priation to  be  thus  enforced  must  be  dricH  juris.  See  Mills 
on  Eminent  Domain,  §  90,  and  authorities  there  cited.  It  is 
not  sufficient  that  the  jury  or  appraisers  were  possessed  of 
all  the  qualifications  provided  by  law,  but  they  must  have 
been  elected  in  the  manner  provided  by  the  statute  au- 
thorizing the  appropriation.  It  is  obvious  from  the  lan- 
guage of  the  proviso  above  quoted  that  it  was  the  intention 
of  the  law-makers  to  provide  that  before  the  election  of  the 
five  disinterested  householders  to  assess  the  adequate  com- 
pensation to  the  owners  of  property  taken,  or  injured, 
for  the  purpose  contemplated  by  the  said  section  an  or- 
dinance should  be  passed  by  the  city  council,  approved 
by  the  mayor,  and  published  in  accordance  with  the 
provision   of   the  charter  on  that   subject^  providing  a 
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form,  method,  and  maoDer  for  the  election  of  such  five  dis- 
interested householders,  and  for  ascertaining  and  fixing 
their  compensation  for  their  services  in  making  sach  assess- 
ment. The  well-known  rule  that  in  construing  a  statute 
some  force  and  meaning  must  be  accorded,  if  possible,  to 
all  of  its  words  and  sentences,  has  been  often  invoked  by 
this  court,  and  cannot  be  questioned.  Bearing  this  rule  in 
mind  I  cannot  believe  that  the  purpose  of  the  proviso  is 
satisfied  by  an  election  or  designation  of  such  householders 
without  any  previous  rule  or  prescribed  manner  or  method 
by  which  they  should  be  elected  and  compensated.  Pur- 
thermore,  I  do  not-  think  that  the  naming  or  designating 
of  a  person  or  number  of  persons  in  the  body  of  an  ordinance, 
embracing  other  and  independent  provisions,  is  an  election 
within  the  meaning  of  the  section  now  under  consideration. 

It  is  of  the  very  essence  of  an  election  by  independent 
voters  that  each  one  shall  have  an  opportunity  to  vote  for 
the  candidate  or  person  of  his  choice  without  having  his 
vote  so  cast  also  counted  for  some  one  not  his  choice,  or 
for  some  measure  not  approved  by  him.  In  the  matter 
now  being  considered  it  is  quite  reasonable  to  conclude, 
indeed  it  is  quite  obvious,  that  the  main  questions  involved 
in  the  passage  of  the  ordinance  by  the  common  council 
were  the  opening  of  the  street  and  the  appropriating  of 
defendant's  property  therefor ;  the  naming  of  the  persons 
to  assess  the  value  of  and  damages  to  the  property  to  be 
appropriated  was  the  minor  proposition,  yet  I  believe  it 
was  deemed  by  the  framers  of  the  provision  of  law  now 
being  considered  a  matter  of  sufficient  importance  to  en- 
gage the  attention  of  the  common  council,  not  only  as  a 
major  but  as  the  sole  proposition  on  which  to  exercise  its 
power  of  election,  and  that,  too,  after  having  previously 
passed  an  ordinance  providing  for  or  prescribing  the  method 
of  such  election. 

While  considering  the  proviso  above  quoted  we  should 
not  lose  sight  of  the  word  compensated.     It  is  very  clearly 
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to  my  mind  the  intent  and  meaning  of  the  language  that 
the  compensation  or  pay  of  the  afisessore  should  be  pre- 
scribed, fixed  by  ordinance,  before  entering  upon  the  dia» 
charge  of  their  duties  by  them.  The  assessor  should  be 
entirely  impartial  between  the  city  and  the  property  owner; 
to  this  end  the  power  to  fix  the  amount  of  their  compen- 
sation for  their  services  should  not  b^  allowed  to  remain 
potential  in  the  city  or  counsel  until  after  the  services  are 
performed.  Such  amount  or  rate  to  be  fixed  high  or  low 
as  the  city  ofScers  might  be  pleased  or  displeased  with  the 
valuation  of  the  property  or  assessment  of  damages  made 
by  such  assessors.  This  construction  gives  to  the  language 
of  the  section  a  clear  and  reasonable  meaning.  I  know  of 
none  other  which  would. 

I  therefore  reach  the  conclusion  that  the  proceedings 
on  the  part  of  the  city  of  Kearney,  as  shown  by  the  rec- 
ord, in  respect  to  the  election  of  five  disinterested  house- 
holders to  determine  by  assessment  the  adequate  compensa- 
tion to  be  made  to  the  owners  of  property  to  be  taken  or 
damaged  by  reason  of  the  opening  of  said  street,  did  not 
follow  the  statute  strictly,  and  hence  that  the  plaintiff  as 
a  property-holder  of  said  city  acquired  no  right,  either 
legal  or  equitable,  to  restrain  by  injunction  the  erection  of 
the  grain  elevator  mentioned  in  the  petition. 

Having  reached  the  above  conclusion,  which,  if  correct, 
will  sustain  the  finding  and  judgment  of  the  district  court, 
it  is  not  deemed  necessary  to  examine  the  other  points  raised 
by  counsel  and  argued  in  the  brief. 

The  judgment  of  the  district  court  is  a£Brmed. 

JUDGHEHT  AFFIBMED. 

The  other  judges  concur. 
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1. 


ET  AL.,  APPELLEES. 

Judgment  before  Justice  of  Peace:  collateral  at- 
tack. Where  a  justice  of  the  peace  has  jarifldiction  of  the  sab- 
Ject-matter  and  the  parties,  a  Judgment  rendered  by  him  after 
the  expiration  of  the  time  fixed  by  statute  must  be  corrected 
by  a  direct  proceeding  for  that  purpose,  and  will  not  be  ea- 
Joined  upon  that  ground  alone. 


% 


Iiy unction:  dobs  not  lib  to  enjoik  jttdomsht: 
TION&  A  court  of  equity  will  not  enjoin  a  Judgment  at  law 
unless  it  appears  that  the  plaintiff  has  a  valid  defense,  which 
by  reason  of  fraud,  accident,  or  circumstances  beyond  his  contnd 
etc. ,  he  was  unable  to  ayail  himself  ofl    ' 


Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Waeieley^  J. 

Andrew  Bevina^  for  appellant,  cited:  Fox  v.  Meacham^ 
6  Neb.^  535.  WUliama  v.  Fowler,  2  J.  J.  Marsh,  405. 
Freeman  Judgments^  489,  617,  519. 

J.  J.  (y  Conner  and  G.  A.  BcMwin,  for  appellees,  cited : 
High  on  Injunctions,  §§  88,  97, 131.  OrandaJU  v.  Bacon, 
20  Wis.,  639.     Stohea  v.  Knarr,  11  Wis.,  407. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  bj  the  plaintiff  against  the  defendant  to  enjoin  the 
collection  of  a  judgment  rendered  by  a  justice  of  the  peace 
against  him  for  $100.  On  the  trial  of  the  cause  in  the 
court  below  judgment  was  rendered  in  favor  of  the  de- 
fendants and  the  action  dismissed.     The  plaintiff  appeals. 

No  copy  of  the  petition  is  set  out  in  the  record,  and 
there  is  no  very  definite  statement  of  what  it  contains  in 
the  abstract    The  principal  facts  appear  to  be  these :  That 
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in  November,  1882,  Loughran  brought  an  action  against 
the  plaintiff  before  Aug.  Weiss,  a  justioe  of  the  peace,  to 
recover  the  sum  of  (200, -allied  damages  for  the  wrong- 
ful suing  out  of  an  attachment;  that  on  the  18th  of  that 
month  said  justice  rendered  judgment  by  default  in  favor 
of  Loughran  and  against  the  plaintiff  herein  for  the  sum 
of  f  100;  that  within  ten  days  thereafter  the  defendant  in 
that  action  (plaintiff  in  this)  made  application  to  open  said 
judgment  and  be  let  in  to  defend;  that  the  judgment  was 
conditionally  set  aside  and  the  case  set  for  trial  on  the  5th 
day  of  December,  1882;  that  on  that  day  a  trial  was  had 
and  judgment  rendered  for  (100  and  costs;  that  at  the 
conclusion  of  said  trial  the  justice  said :  '^  I  shall  be  obliged 
to  render  a  judgment  against  the  defendant  for  (100.^'  He 
might  have  said :  "  I  render  judgment,''  eta  It  is  claimed 
that  the  last  judgment  was  not  entered  on  the  justice's 
docket  until  on  or  about  February  20th,  1883,  when  an 
execution  was  issued  thereon. 

The  sole  ground  upon  which  relief  is  sought  is  the  want 
of  authority  of  the  justice  to  render  the  judgment  at  the 
time  stated,  and  Fox  v.  Meacham^  6  Neb.,  530,  is  cited  in 
support  of  the  rule  contended  for.  In  that  case  Fox  was 
a  justice  of  the  peace  before  whom  a  criminal  complaint 
was  made  by  Meacharo  against  one  Collins.  Afler  hearing 
the  case  the  justice  discharged  the  prisoner  and  rendered 
^^judgment  against  the  state"  for  costs.  Afterwards  he 
issued  execution  upon  this  judgment  against  Meacham  and 
caused  his  property  to  be  sold  by  the  officer  executing  the 
writ.  Meacham  thereupon  brought  an  action  against  Fox 
to  recover  for  the  damages  sustained  by  him  by  the  wrong- 
ful issuing  of  the  execution  and  sale  of  his  property.  On 
the  trial  of  the  cause,  there  being  no  judgment  against 
Meacham  on  the  docket  of  the  justice,  it  was.  sought  to 
obtain  an  order  to  permit  Fox  to  amend  his  docket  entry 
in  the  criminal  case  against  Collins  to  show  a  judgment 
against  Meacham  for  costs  in  that  action,  upon  the  ground 
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that  the  prosecutioD  was  malicious^  and  that  he  so  intended 
his  record  to  be  made.  The  court  held  that  after  the  entiy 
of  judgment  by  Fox  in  the  criminal  case  '*  he  could  do 
nothing  more  in  the  premises  and  had  no  authority  to 
amend,  change^  or  modify  the  judgment/'  That,  we  think, 
is  a  correct  statement  of  the  law,  but  it  has  no  application  to 
this  case.  It  clearly  appears  from  the  record  that  a  judg- 
ment was  actually  rendered  by  Weiss  in  a  case  in  which 
he  had  jurisdiction;  and  the  judgment,  if  erroneous,  can 
only  be  corrected  by  a  direct  proceeding  for  that  purpose. 
If  the  judgment  was  not  actually  entered  upon  the  docket 
within  the  time  prescribed  by  law,  that  &ct  may  be  made 
to  appear,  and,  if  a  material  error  has  be^i  committed, 
the  court  in  a  direct  proceeding  for  that  purpose  will  cor* 
rect  it.  But  courts  of  equity  do  not  interfere  with  judg- 
ments at  law,  unless  it  is  made  to  appear  that  the  plaintiff 
has  a  valid  defense  which  he  was  unable  to  avail  himself 
of  by  fraud,  accident,  or  circumstances  beyond  his  control. 
Horn  V.  Queen^  4  Neb.,  108;  Hendrickscn  v.  JERneldejf, 
17  How.,  448.  The  facts  in  this  case  do  not  authoriie 
the  interposition  of  a  court  of  equity,  and  the  judgment  is 
affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


^  296    James  M.  Parker,  appellee,  v.  Norman  O.  Kuhn 
jj  si,  et  al.,  appellants. 

49  854|  3111  of  Exceptions.    Where  »  bill  of  ezoeptions  with  oertain  pio- 
IfOO  ^1  posed  amendments  of  the  adverse  party  was  submitted  to  a 

Judge  for  his  signature,  and  held  by  him  in  an  apparent  effort  to 
have  the  attorneys  agree  upon  certain  points,  and  was  signed 
after  more  than  six  months  had  elapsed  fh>m  the  entering  of  the 
decree;  "^Held,  That  the  party  was  not  thereby  depriyed  of  the 
right  of  appeal. 


JANUARY  TERM,  1886.  395 

Parker  y.  Euhn. 

MonoN  to  dismiss. 

George  W.  Doane,  for  the  motion. 

H.  D.  Edabrook,  oontrcu 

Maxwell,  Ch.  J. 

A  motion  is  made  by  the  attorney  for  the  plaintiff  *'  to 
dismiss  the*  appeal  for  the  reason  that  the  transcript  of  the 
proceedings  in  said  case  was  not  filed  in  the  office  of  the 
clerk  of  the  supreme  conrt  and  the  cause  docketed  therein 
within  six  months  after  the'  date  of  the  rendition  of  the 
decree  in  said  cause  by  the  district  court''  From  the  cer- 
tificate of  the  judge  it  appears  that  the  cause  was  tried  at 
the  October  (1883)  term  of  the  Douglas  county  district 
court  and  taken  under  advisement  until  the  June  term, 
1884,  of  that  court,  at  which  time  a  decree  was  rendered ; 
that  said  term  closed  on  the  15th  of  September,  1884,  an 
adjournment  sine  die  being  had  at  that  time ;  that  there* 
after,  and  as  no  date  is  given,  presumably  within  the  time 
authorized  by  law^  a  bill  of  exceptions  was  presented  by 
the  attorney  for  the  defendants  to  the  judge  for  his  signa- 
ture,  tc^ther  with  proposed  amendments  by  the  attorney 
for  the  plaintiff;  that  certain  exhibits  used  on  the  trial  were 
not  attached  to  the  bill  which  the  plaintiff's  attorney  in- 
sisted should  be  attached,  but  which  the  defendant's  attorney 
proposed  to  supply  by  an  admission.  The  attorneys  seem 
to  have  disagreed  as  to  the  terms  of  the  admission.  After- 
wards the  bill  was  again  presented  to  the  judge.  He  stated, 
^^  with  an  admission  as  to  the  l^al  effect  of  the  exhibits  as 
testimony,"  made  and  signed  by  counsel  for  defendants, 
that  the  attorney  for  the  plaintiff  still  objected  to  the  sign- 
ing of  the  bill  without  the  exhibits,  but  upon  the  ^'  admis- 
sion of  counsel  as  to  tbeir  effect,  and  counsel  for  defendants 
thereupon  filed  and  attached  another  and  broader  admis- 
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sioD^  when  upon  farther  consideration  I  allowed  and  signed 
the  bill ;  ^^  that  these  proceedings  occupied  the  time  from 
one  term  of  court  to  another,  etc.,  the  bill  being  signed 
March  8th,  1886.  The  attorney  for  the  defendant  has 
filed  an  affidavit  showing  that  the  delay  in  signing  the  bill 
was  not  his  fault;  that  both  plaintiff  and  defendant  de- 
rive title  from  the  same  source,  and  that  the  exhibits  re- 
ferred to  were  patents  from  the  United  States  for  ^^  the 
land  in  controversy  and  mesne  conveyances  from  the  pat- 
entees to  Parker  as  well  as  all  the  court  proceedings  in 
numerous  foreclosure  proceedings  and  the  files  therein.'^ 
No  objection  is  made  by  the  plaintiff's  attorney  to  the  cor- 
rectness of  the  bill  as  signed,  nor  is  there  any  evidence 
tending  to  show  that  the  delay  was  unnecessary  or  was 
caused  by  the  fitult  of  the  attorney  for  the  defendant;  nor 
is  the  objection  in  the  motion  to  the  bill  because  signed 
after  the  authority  of  the  judge  had  ceased.  The  only 
question  for  determination  is,  shall  the  defendants  be  de- 
prived  of  their  right  of  appeal  by  the  delay  of  the  judge 
in  signing  the  bill?  We  think  not  It  is  a  well-estab- 
lished rule  that  where  an  individual  in  the  prosecution  of 
a  right  does  everything  which  the  law  requires  him  to  do, 
and  he  fails  to  attain  his  right  by  the  neglect  or  miscon- 
duct of  a  public  officer  the  law  will  protect  him.  Smiki/ 
V.  Sampson^  1  Neb.,  83.  LytJUe  v.  Arkansas^  9  How.,  838. 
Dobaon  v.  Dobaon,  7  Neb.,  296.  Louderbaxih  v.  Boyd,  1  Ash- 
mead,  Pa.,  380.  Noble  v.  Houk,  16  S.  &  R.,  421.  RaU- 
road  Co.  v.  MePheraonj  12  Neb.,  480.  Ourran  «.  WUcoXf 
10  Neb.,  449.  In  the  case  last  cited  a  correct  copy  of  tlie 
stenographic  report  of  the  testimony  containing  the  excep- 
tions was  not  furnished  to  the  attorneys  for  the  plaintiff 
in  error  within  forty  days  after  the  adjournment  of  the 
court  sine  die,  but  the  court  held  that  the  attorneys  had  a 
right  to  rely  on  the  stenographic  reporter  for  a  transcript 
of  the  oral  proceedings  in  court,  and  could  not  be  deprived 
of  a  bill  of  exceptions  by  the  &ilure  of  such  reporter  to 
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prepare  the  bill  within  the  time  fixed  bj  law.  Jt  is  said 
(page  452) :  ^'  The  law  will  not  permit  the  plaintiff  to  be 
prejudiced  in  his  rights  by  reason  of  the  failure  of  an  of- 
ficer of  the  court  to  do  his  duty,"  That  rule  applies  in 
this  case.  The  same  bill  substantially  as  sighed  seems 
to  have  been  presented  to  the  judge  for  his  signature.  The 
delay  in  signing  the  same  no  doubt  arose  from  a  desire  on 
his  part  to  have  the  bill,  if  possible^  satisfactory  to  both 
the  plaintiff  and  defendants,  and  not  to  prejudice  the  rights 
of  either  in  any  respect.  This  is  apparent  from  the  papers 
in  the  case.  But  no  appeal  could  be  taken  until  '^a  certi- 
fied transcript  of  the  proceedings  had  in  the  cause  in  the 
district  court''  could  be  obtained  and  filed  in  the  supreme 
court.  And  as  there  is  no  objection  that  since  the  defend- 
ants obtained  the  signing  of  the  bill  of  exceptions  there 
has  been  any  delay  on  their  part,  the  motion  must  be  over- 
ruled* 

MonON  OYEBBULED. 

Thb  other  judges  ooncur. 


I  19    397| 

Ik  eb  W.  N.  Beeb,  Adhinibtratob  of  the  Estate  op      1HJ5I! 

BOBERT  FRAKCIS,  Y .  EbTATE  OF  THOMAA  THOMPSON, 
DECEASED. 

1.  Jadgment :  opkkikq  ithdxb  sbotiok  82,  oodb.  Where  pro- 
oeedingB  were  had  ander  the  statute  to  enforce  specific  i>erform- 
anoe  of  a  contract  alleged  to  have  been  made  by  a  vendor  since 
deceased,  and  a  decree  is  entered  in  fkvor  of  the  heirs  of  the 
Yendee  requiring  the  administrator  to  execute  a  deed,  the  heirs  of 
the  Yendor,  who  were  non-residents  of  the  state  while  the  action 
was  pending,  and  on  whom  no  other  service  was  had  than  by  pub- 
lication of  a  notice  in  a  newspaper  in  the  county  where  the  land 
was  situated,  and  who  had  no  actual  notice  of  the  penden<7  of 
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the  action,  may  at  any  time  within  five  yean  from  the  entiy  of 
fte  decree  apply  to  the  oonrt  nnder  section  82  of  the  code  for 
leKf  to  open  the  judgment  and  he  let  in  to  defend. 

2.    :    AFrmAYR  OF  ATTORNEY.    The  affidavit  that  the  party 

seeking  to  open  the  judgment  "had  no  actnal  notice  of  the 
pendency  of  the  suit  in  time  toasppfaitiai  oourtand  make  his  d»> 
fense,"  ordinarily  shonld  he  made  hy  the  par^hiiwwlf  Bnt  if 
from  the  peculiar  oircnmstances  of  the  case  an  attorney  haepet^ 
aonftl  knowledge  of  the  want  of  tnch  notice  and  makes  an  affi- 
davit accordingly  it  will  he  sufficient  to  sustain  the  order  when 
there  are  no  counter  affidavits. 

Appeal  from  the  district  court  of  Butler  county.  Heard 
below  before  Post,  J. 

Myers f  JEvans  &  Stede,  for  appellant 

MargiM,  Deweese  &  HaU  and  TF.  8.  HamiUon^  for 
appellees. 

Majlwell,  Ch.  J. 

In  April,  1888,  the  administrator  of  the  estate  of  Robert 
Francis,  deceased,  filed  a  petition  in  the  district  court  of  But- 
ler county  wherein  he  alleged  that  Robert  Francis  died  on 
the  7th  day  of  January,  1883,  intestate,  leaving  a  widow  and 
one  minor  child;  that  W.  N.  Reed  was  thereupon  appointed 
administrator  of  his  estate  and  has  duly  qualified  and  is 
acting  as  such  administrator;  that  on  the  day  and  year 
named  one  Thomas  Thompson  died  intestate,  leaving  no 
widow  or  heirs  in  America,  and  none  whatever  to  the  knowl- 
edge of  petitioner ;  that  H.  R.  Craig  was  duly  appointed 
and  is  acting  as  administrator  of  his  estate ;  that  during  the 
life-time  of  said  deceased  parties  said  Francis  worked  as  a 
farm  hand  for  said  Thompson  at  his  request,  for  over  eight 
years,  for  which  Thompson  had  never  paid  him  anything 
whatever;  that  prior  to  the  death  of  said  parties,  and  in 
payment  for  said  services,  said  Thompson  executed  and 
delivered  to  said  Francis  a  contract  in  writing,  in  which  he 
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agreed  to  execute  and  deliver  to  said  Francis  a  good  and 
safficient  warranty  deed  for  the  east  half  of  the  south-west 
quarter  of  section  thirty-two,  in  township  thirteen,  range 
three,  in  Butler  county^  which  contract  was  in  full  force 
and  effect  at  the  death  of  said  parties,  but  has  been  lost 
The  prayer  is  for  a  conveyance  of  said  real  estate  by  the 
administrator  as  provided  by  the  statute. 

To  this  petition  Craig,  as  administrator,  filed  an  answer, 
as  follows:  ^'Admits  that  said  parties  died  as  allied ;  that 
the  said  parties  were  duly  appointed  administrators  as  al«* 
leged ;  that  said  Thompson  died  seized  of  said  real  estate; 
that  said  Francis  did  work  for  said  Thompson  as  allied, 
but  he  had  no  personal  knowledge  of  the  execution  and 
delivery  of  said  written  contract;  that  one  brother  and 
four  sisters  of  said  Thompson  live  in  Ireland,  and  a  cousin 
named  McBride  in  Ohio^  and  that  they  intend  to  appear 
and  claim  the  estate. 

In  March,  1883,  the  cause  was  tried  and  a  decree  ren- 
dered as  prayed  for  in  the  petition ;  and  a  deed  appears  to 
have  been  executed,  although  it  is  not  so  stated  in  the  reo- 
ord.  Sometime  in  the  year  1885,  the  exact  date  does  not 
appear,  one  W.  S.  Hamilton  made  an  affidavit  wherein  he 
swears  that  he  is  one  of  the  attorneys  of  record  for  Jane 
Thompson,  Martha  Wyndbam,  Eliza  Colton,  and  Sarah 
Hamilton,  and  that  said  parties  are  the  heirs  at  law  of 
Thomas  Thompson,  who  died  in  Butler  county,  Nebraska, 
January  7, 1878,  intestate,  leaving  no  widow ;  that  at  the 
commencement  of  the  action  said  parties  were  and  are  res* 
idents  of  Ireland ;  that  said  parties  have  a  complete  de* 
fense  to  said  petition ;  that  during  the  pendency  of  the  ao* 
tion  said  parties  had  no  actual  notice  of  the  same  in  time 
to  appear  in  said  court  and  make  their  defence,  etc.  After* 
ward  said  parties  filed  an  answer  to  the  petition,  verified 
by  the  same  attorney.  In  August,  1885,  the  court  made 
the  following  order:  ''This  ciause  came  on  for  hearing 
after  due  notice  to  the  petitioner,  W.  N.  Reed,  upon  the 
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motion  of  Jane  Thompson,  Martha  Wyndham,  Sarah  Ham- 
ilton, and  Eliza  Colton,  heirs  of  Thomas  Thompson,  de- 
ceased, to  open  a  decree  heretofore  rendered  in  this  acdon^ 
and  after  hearing  the  evidence  and  argument  of  counsel 
the  court  finds  that  no  other  service  upon  said  Martha 
Wyndham,  Jane  Thompson,  Sarah  Hamilton,  and  Eliza 
Colton,  heirs  of  Thomas  Thompson,  deceased,  ¥^as  had  in 
this  case  than  by  publication  in  the  Butler  County  Press, 
and  it  appearing  to  the  satisfaction  of  the  court  by  the  evi- 
dence that  the  said  Martha  Wyndham,  Jane  Thompson, 
Sarah  Hamilton,  and  Eliza  Colton  are  interested  in  the 
estate  of  Thomas  Thompson,  deceased,  and  that  during  the 
pendency  of  the  action  said  Martha  Wyndham,  Jane 
Thompson,  Sarah  Hamilton,  and  Eliza  Colton  had  no  ac- 
tual notice  thereof,  and  that  they  have  a  defense  to  the 
same.  It  is  therefore  considered  that  the  decree  heretofore 
rendered  in  this  case  be  and  the  same  is  hereby  set  aside, 
and  that  they  be  permitted  to  defend/'  The  entering  of 
this  order  is  the  error  complained  of. 

Sec.  82  of  the  code  provides  that  ^  a  party  against  whom 
a  judgment  or  order  has  been  rendered*  without  other  ser- 
vice than  by  publication  in  a  newspaper,  may,  at  any  time 
within  five  years  after  the  date  of  the  judgment  or  order, 
have  the  same  opened,  and  be  let  in  to  defend ;  before  the 
judgment  or  order  shall  be  opened  the  applicant  shall  give 
notice  to  the  adverse  party  of  his  intention  to  make  such 
an  application,  and  shall  file  a  full  answer  to  the  petition, 
pay  all  costs,  if  the  court  require  them  to  be  paid,  and 
make  it  appear  to  the  satisfaction  of  the  court  by  affidavit 
that  during  the  pendency  of  the  action  he  had  no  actual 
notice  thereof  in  time  to  appear  in  court  and  make  his  de- 
fense; but  the  title  to  any  property,  the  subject  of  the 
judgment  or  order  sought  to  be  opened,  which  by  it,  or  in 
consequence  of  it,  shall  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  by  any  proceedings  under  this 
section,  nor  shall  they  aSect  the  title  to  any  property  sold 
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before  judgment  under  an  attachment.  The  adverse  party, 
on  the  hearing  of  an  application  to  open  a  judgment  or  or- 
der^ as  provided  bj  this  section^  shall  be  allowed  to  present 
counter  affidavits  to  show  that  during  the  pendency  of  the 
action  the  applicant  had  notice  thereof  in  time  to  appear  in 
court  and  make  his  defense/' 

The  authority  of  the  plaintiff  to  institute  an  action 
against  the  adn^inistrator  of  Thompson's  estate  is  derived 
from  sections  323,  324,  325,  and  326,  of  chap.  23,  Comp. 
St.,  relating  to  decedents. 

Section  829  of  that  chapter  provides  that,  *^  whenever 
any  person  who  is  bound  by  any  contract  to  convey  real  ' 
estate  shall  die  before  making  the  conveyance,  the  person 
entitled  thereto  may  have  a  bill  in  chancery  to  enforce  the 
specific  performance  of  the  contract  by  his  heirs,  devisees, 
or  the  executor  or  administrator  of  the  deceased  party  who 
made  the  contract,"  etc 

It  is  unnecessary  in  this  connection  to  trace  the  history  of 
these  several  provisions.  The  object  is  apparent,  viz.,  to 
provide  a  mode  for  the  enforcement  of  a  contract  made  by 
the  decedent  in  his  life-time.  The  parties  interested  in  the 
decedent's  estate  are  proper  if  not  necessary  parties  to  the 
proceeding  in  order  that  they  may  have  an  opportunity  to 
make  any  defense  known  to  exist  against  the  claim.  The 
parties  should  be  the  same  as  in  an  action  for  specific  per- 
formance. The  administrator  is  a  mere  trustee  whose  power 
to  convey  is  derived  entirely  from  the  decree  of  the  court. 
As  a  general  rule  a  decree  for  specific  performance  between 
an  administrator  of  the  estate  of  the  vendor,  and  the  ser- 
viving  party  to  a  contract  will  be  rendered,  whenever  such 
performance  would  be  decreed  in  an  action  between  the 
original  parties,  if  living,  unless^  some  intervening  equities 
controlling  the  case  have  arisen  since  the  death  of  the  con- 
tractor. Willard's  Eq.  Juris.,  269.  HiU  v.  Ressegim,  17 
Barb.,  162.  While  the  defendants  who  have  been  per- 
mitted to  answer  in  this  case  were  not  made  parties  to  the 
26 
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action,  still  if  their  answer  is  true  they  have  an  interest  in 
the  property  the  subject  of  the  action,  and  in  order  that 
their  rights  in  the  premises  may  be  determining  we  see  no 
objection  to  permitting  them  to  defend.  Had  the  affida- 
vit to  open  the  default  been  made  by  the  parties  themselves 
instead  of  one  of  their  attorneys  it  would  have  been  more 
satisfactory.  It  should  at  least  show  his  means  of  knowl- 
edge. While  the  statute  does  not  in  terms  require  the  affi- 
davit to  be  made  by  the  party  seeking  to  open  the  default 
it  is  pretty  clear  that  such  was  the  intention,  as  ordinarily 
it  would  be  difficult  for  A  to  swear  that  B  was  not  apprised 
of  certain  facts.  There  may  be  such  cases,  however,  where 
from  peculiar  circumstances  the  knowledge  of  the  want  of 
notice  is  possessed  by  the  attorney,  and  we  must  presume 
such  peculiar  circumstances  existed  in  this  case.  As  there 
are  no  counter  affidavits,  there  is  no  error  apparent,  there- 
fore, in  granting  the  order.  The  order  of^he  court  below 
is  affirmed. 


JXTDGHENT  ACXX)BDmaLY. 


The  other  judges  concur. 


Whttb  La.ee  Lumber  Company,  appellant,  v.  W. 
G.  Stone,  impleaded,  etc.,  appellee. 

1.  Appeal:    finding.    The  finding  of  a  trial  court  upon  a  ques- 

tion of  fSEU^,  npon  which  there  is  a  conflict  in  the  testimony,  will 
not  be  molested  unless  clearly  wrong.  Evidence  examined,  and 
the  decision  of  the  district  court,  Hddy  To  be  supported  thereby. 

2.  Principal  and  Agent/,    pbikcipal  bound  by  bepbxskn- 

tations  OF  agent:  estoppel.  Where  an  agent  was  entrusted 
with  the  business  of  carrying  on  a  lumber  yard,  with  authority 
to  sell  and  deliver  lumber  for  cash  or  on  credit  as  he  saw  proper, 
to  collect  and  receive  the  money  of  his  principal,  file  and  enfoios 
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mechanics'  liens  or  not  as  he  should  deem  best,  this  wonld  con- 
stitute him,  so  far  as  third  persons  without  notice  of  any  limita- 
tion would  be  concerned,  the  general  agent  of  his  principal,  and 
the  principal  wonld  be  bound  by  a  representation  or  statement 
made  to  such  third  party  that  no  lien  or  claim  was  made  or  would 
be  made  upon  certain  property,  for  the  improTement  of  which 
lumber  had  been  furnished  by  the  agent  for  the  principal,  and 
which  statement  induced  such  third  party,  relying  thereon,  to 
purchase  the  property  referred  to.  In  such  case  it  was  JETeZd,  No 
error  for  the  court  to  refuse  to  hear  testimony  to  prove  a  want  of 
authority  upon  the  part  of  the  agent  to  waive  the  right  to  file 
and  assert  a  mechanic's  lien,  it  being  conceded  that  the  party 
making  the  purchase  had  no  knowledge  of  the  absence  of  such 
authority. 
3.  Mechanio's  Lien.  The  law  does  not  give  a  mechanic's  lien 
which  can  be  enforced  without  first  complying  with  the  terms 
of  the  statute  in  filing  the  necessaiy  account  and  affidavit  in  the 
office  of  the  county  clerk  of  the  proper  county.  Prior  to  the  fil- 
ing of  such  affidavit  the  mechanic  or  purchaser  of  material  has 
no -such  interest  in  the  real  estate  as  would  require  a  relinquish- 
ment in  writing  under  the  statute  of  frauds. 

Appeal  from  the  district  court  for  Johnson  county* 
Heard  below  before  Bboady^  J. 

8.  P.  Davidson,  for  appellant,  cited :  Matthews  v.  Soiole, 
12  Feb.,  404.  StoU  v.  Skeldm,  13  Neb.,  209.  Graul  v. 
Strutzdy  68  Iowa,  712. 

T,  Appdget  &  SoUj  for  appellee,  cited :  Layet  v.  Gunoy 
17  Ohio,  466.  1  Parsons  Contracts,  42.  Dinsmore  &  Co* 
V.  Stimbert,  12  Neb.,  438. 

Seese,  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  lum- 
ber, etc.,  furnished  for  the  construction  of  a  dwelliug-house 
on  the  land  of  defendant  Janousky.  The  petition  of  plain- 
tiff contains  the  usual  averments  in  actions  of  the  kind^ 
with  the  additional  allegation  that  defendant  Stone  dakns 
some  title  to  the  property,  but  which  is  junior  and  inferior 
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to  the  lien  of  plaintiff.  Janousky  failed  to  answer,  and 
default  was  entered  against  him.  Defendant  Stone  an- 
swered and  alleged  therein  that  he  had  purchased  the  land 
upon  which  the  building  was  constructed,  after  the  con- 
struction thereof,  but  that  before  purchasing  he  applied  to 
the  agent  of  plaintiff  in  charge  of  its  business,  and  who 
had  sold  the  lumber  to  Janousky,for  the  purpose  of  asoer^ 
taining  whether  the  said  plaintiff  had  or  claimed  a  mechan- 
ic's lien  on  the  property,  and  that  he  was  informed  by  the 
agent  that  plaintiff  had  no  lien  or  claim  upon  the  prem- 
ises, nor  any  claim  against  Janousky  which  should  become 
a  lien  thereon.  That  relying  upon  the  representations, 
statements,  and  promises  of  such  agent  he  purchased  the 
property.  The  cause  was  tried  to  the  court,  who  found  in 
favor  of  plaintiff  as  against  defendant  Janousky,  and  ren- 
dered judgment  for  the  amount  claimed,  but  in  &vor  of 
defendant  Stone  as  to  the  lien,  and  refused  to  order  the 
sale  of  the  real  estate.  From  the  decree  dismissing  the  ac- 
tion as  against  Stone  plaintiff  appeals. 

It  appears  from  the  record  that  the  whole  account  against 
Janousky  amounted  to  |310.80.  Of  this  |1 60.80  had  been 
paid,  leaving  a  balance  of  |150:00  unpaid.  The  last  item 
of  the  account  was  furnished  November  26th,  1883.  The 
purchase  was  made  by  Stone  on  the  9th  day  of  Januaiy, 
1884.  The  affidavit  and  account  were  filed  in  the  office  of 
the  county  clerk  on  the  23d  of  February  following.  Upon 
the  trial  defendant  Stone  testified  very  positively  that  a  day 
or  two  before  making  the  purchase,  and  pending  the  nego- 
tiations, he  called  upon  the  agent  of  the  plaintiff  at  its 
usual  place  of  business  and  enquired  particularly  if  there 
were  to  be  any  claims  against  the  land,  and  if  Janousky 
owed  anything  for  lumber,  etc.,  and  that  he  was  informed 
by  the  agent  that  he  had  a  note  for  the  balance  due  but  that 
if  Stone  could  make  the  trade  to  do  so  and  he  would  not 
be  molested ;  that  no  lien  would  be  claimed  or  asserted 
in  case  the  trade  was  made.     That  as  a  part  at  least  of 
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the  consideration  would  be  a  store  in  Crab  Orchard, 
where  the  agent  and  defendant  Stone  resided,  he  could 
get  the  payment  out  of  the  store,  etc.,  and  that  relying  on 
on  the  statements  and  representations  thus  made,  he  made 
the  trade.  This  testimony  is  in  part  corroborated  by  that 
of  B.  F.  Stone,  who  testified  that  the  agent  informed  him 
that  if  the  trade  went  on  he  would  get  his  pay  out  of  the 
store.  The  agent,  J.  H.  Hanna,  testified  on  rebuttal  that 
Stone  came  to  the  office  of  plaintiff  about  the  time  stated 
by  him  and  enquired  whether  there  were  any  claims  on  the 
Janousky  place,  and  he  informed  him  there  were  not,  and 
that  there  wete  no  liens  on  the  property;  but  that  he  further 
said  that  if  the  trade  was  jnade  Janousky  would  pay  him 
out  of  the  money  received,  and  that  if  he  did  not  do  so  a 
lien  would  be  filed.  The  witness  did  not  remember  saying 
that  he  would  get  the  money  out  of  the  store  if  the  trade 
was  made. 

It  is  insisted  that  the  finding  of  the  trial  court  is  not  sup- 
ported by  sufficient  evidence,  and  that  for  that  reason  the 
decree  should  be  reversed.  Upon  this  feature  of  the  case 
we  have  only  to  say  that,  in  accordance  with  the  settled  rule 
of  law  in  this  state  when  the  testimony  is  conflicting,  the 
verdict  or  finding  in  the  trial  court  will  be  Sustained  unless 
clearly  wrong.  We  not  only  find  sufficient  evidence  in  this 
record  to  sustain  the  finding,  but  are  of  the  opinion  that 
it  is  supported  by  the  preponderance  of  the  testimony. 
The  finding  will,  therefore,  not  be  molested  on  that  ground. 

Plaintiff  sought  to  show  by  the  testimony  of  the  witness 
Hanna,  its  agent,  and  by  that  of  its  vice-president,  that 
Hanna  had  no  authority  to  waive  the  taking  of  liens  in  any 
other  method  except  upon  payment  of  the  lien  itself.  This 
was  objected  to,  and  upon  plaintiff 's  counsel  stating  in  an- 
swer to  an  enquiry  of  the  judge  that  he  did  not  propose  or  ex- 
pect to  prove  that  either  Janousky  or  Stone  had  any  knowl- 
edge of  such  fact,  the  objection  was  sustain£l.  This,  is 
assigned  as  error.     In  this  we  see  no  error.     As  to  the  legal 
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proposition  presented^  we  concede  as  sound  substantially  all 
that  is  claimed  by  plaintiff's  counsel.  That  is,  that  an  agent 
employed  for  a  special  purpose  derives  from  such  employ- 
ment no  general  authority  from  his  principal,  and  that  such 
agent  would  not  be  at  liberty  to  exercise  his  discretion  in  the 
choice  of  a  mode  of  performing  his  duty  if  some  one  mode  is 
fixed  by  usage  or  order,  etc.  But  we  think  the  record  shows 
that  Mr.  Hanna  was  the  general  agent  of  plaintiff  for 
the  transaction  of  its  business  at  Crab  Orchard.  He  had 
authority  to  sell  lumber,  either  for  cash  or  on  credit ;  to 
receive  and  receipt  for  money  and  to  collect  by  suit.  To 
make  affidavits  to  accounts  and  secure  mechanics'  liens  or 
not  as  he  saw  fit,  and  upon  payment  to  satisfy  and  cancel 
liens  which  he  had  secured,  and  such  other  things  as  might 
be  necessary  to  carry  out  these  general  duties. 

It  would  be  unreasonable  to  say  that  it  was  his  special 
duty  to  secure  a  lien  in  this  particular  case,  or  to  file  and 
secure  liens  in  all  cases.  The  matter  was  and  must  have 
been  left  to  his  discretion  and  judgment.  Now,  assuming 
the  finding  of  the  court  to  be  correct,  that  by  his  conduct 
and  representations  the  agent  induced  Stone  to  make  the 
purchase,  relying  upon  the  statement  and  promise  that  no 
lien  existed  and' none  would  be  claimed,  this  being  within  his 
apparent  authority,  no  good  reason  can  be  found  why  Stone 
should  not  be  protected  from  a  lien  filed  a  month  and  a  half 
after  his  purchase.  If,  therefore,  Hanna  was  apparently 
the  general  agent  of  plaintiff  for  the  transaction  of  its  busi- 
ness at  Crab  Orchard,  entrusted  with  the  control  of  its  busi- 
ness, it  is  very  clear  that  he  had  authority  to  depend  upon 
the  integrity  and  ability  of  Janousky  to  pay  the  debt  in 
question  without  seeking  the  advantage  of  a  mechanic's 
lien,  and  his  promise  to  do  so  would  bind  his  principal. 

It  is  not  deemed  necessary  to  discuss  the  question  pre- 
sented involving  the  statute  of  firauds.  At  the  time  the 
promise  wA  made  there  .was  no  mechanic's  lien  to  be 
surrendered  or  canceled;  no  estate  to  convey;  no  instru- 
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ments  in  writing  necessary.  Plaintiff  had  no  lien  it  could 
enforce  without  a  compliance  with  the  statute.  This  by 
itsagent  it  agreed  not  to  do.  Rights  of  other  parties  having 
been  acquired  by  reason  of  this  agreement^,  plaintiff  cannot 
now  repudiate  it  to  their  damage. 

The  ruling  of  the  district  court  being  in  our  opinion  cor- 
rect,  the  same  is  affirmed. 


Judgment  affibhed. 


The  other  judges  concur. 
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Frederick  A.  Brigham,  appellee,  v.  Peter  A. 
McDowell,  George  C.  Newman,  trustee,  Thos. 
Ryan,  John  S.  Gregory,  and  E.  Mary  Gregory, 
appellants. 

1.  Estoppel :  JunoMEirr:  bes  adjtjdicata.  In  order  to  con- 
Btitate  a  former  a^jadication  which  can  *be  pleaded  in  bar  of  a 
lecoyery,  the  judgment  pleaded  mnst  be  in  an  action  between 
the  same  parties,  or  their  privies,  and  upon  the  same  subject- 
matter  as  the  cause  in  which  the  defense  is  presented. 

%  Attorney  and  Client:  pbivileoed  communications:  eyi- 
DENCE.  Where  an  attorney  is  employed  to  prosecute  an  afition 
to  foreclose  a  mortgage,  and  before  the  final  foreclosure  is  con- 
summated, and  during  the  litigation,  the  plaintiff  denies  the 
authority  of  his  attorney  to  prosecute  a  collateral  action  which, 
if  prosecuted,  would  work  an  estoppel  on  plaintiff;  and  where 
in  a  subsequent  action  in  which  the  question  of  the  author- 
ity of  the  attorney  to  act  becomes  important,  for  the  pur- 
pose of  determining  the  rights  of  parties  affected  by  the  first 
decree,  it  is  not  a  violation  of  the  law  of  privileged  communi- 
cations to  allow  the  attorney  to  testify  as  to  his  employment, 
and  as  to  the  instructions  given  him  by  his  client,  or  as  to  his 
approval  of  the  course  pursued  by  the  attorney.  Especially  is 
this  the  case  where  the  relation  of  attorney  and  client  has 
ceased  and  the  authority  of  the  attorney  is  called  in  question 
by  the  client,  and  in  a  case  where  equities  of  third  parties  are 
to  be  settled  without  detriment  to  the  rights  of  the  client. 
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8.  Mortgage:  fobeglobtjbe:  new  mobtgaob:  pbiobity  of 
LIENS.  A  execated  a  mortgage  to  B  on  certain  lands  to  secore 
the  payment  of  a  earn  of  money.  Afterwards,  and  daring  the 
existence  of  the  lien  created  by  the  mortgage,  A,  npon  the  con- 
ditional consent  of  B  (the  condition  being  that  the  new  securily 
should  be  of  eqnal  value  w^  the  old),  exchanged  part  of  the 
real  estate  mortgaged  for  other  real  estate  of  less  value,  receiv- 
ing the  difference  in  cash,  and  executed  a  new  mortgage  on  the 
property  received  by  him  in  exchange  for  that  previously  mort- 
gaged, receiving  a  release,  which  he  failed  to  have  recorded,  and 
conveying  the  land  described  in  the  first  mortgage  to  the  pur- 
chaser. B  was  a  non-resident.  The  mortgage  was  placed  in 
the  hands  of  attorneys  for  foreclosure  who  had  no  knowledge  of 
the  execution  of  the  second  mortgage,  nor  of  the  release  of  the 
part  of  the  property  described  in  the  first  mortgage.  They  ob- 
tained a  decree  of  foreclosure  against  the  property  described  in 
the  first  mortgage.  Service  of  summons  upon  the  owner  of  the 
property  released  was  had  by  publication.  By  mistake  of  the 
attorneys  this  released  property  was  not  described  in  the  pub- 
lished notice.  After  the  decree  had  been  rendered  the  attorneys 
brought  suit  to  correct  the  decree  and  modify  it  so  as  to  omit 
the  released  premises  and  include  that  described  in  A's  second 
mortgage.  In  this  proceeding  the  purchaser  from  A  made  a 
general  appearance.  The  decree  was  modified  as  prayed.  A 
appealed  to  the  supreme  court,  where  the  action  was  dismissed 
on  the  motion  of  B,  as  having  been  instituted  and  carried  on 
without  his  authority.  B  had  knowledge  of  the  existence  of 
the  second  action,  and  did  not  disaffirm  until  informed  of  all 
the  facts.  While  this  second  suit  was  pending  B's  attorneys 
purchased  of  A's  grantee  the  property  released  from  the  first 
mortgage  at  about  one-eighth  of  its  value,  and  had  the  deed 
made  to  another  in  trust  for  them.  Soon  afterwards  they  sold 
the  land  for  its  value  and  retained  the  proceeds,  the  purchaser 
having  constructive  knowledge  of  all  the  proceedings.  In  an 
action  by  this  purchaser  to  enjoin  the  sale  of  the  land  under  the 
decree,  and  for  the  purpose  of  having  the  real  estate  of  A  in- 
cluded in  the  second  mortgage  sold  first,  it  was  HM,  That  as 
between  such  purchaser  and  A  he  was  entitled  to  have  the 
property  conveyed  by  A's  second  mortgage  sold  first,  but  that 
after  such  sale,  if  any  deficiency  existed,  the  land  purchased  by 
him  should  be  sold  to  satisfy  the  same. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Pound  and  Mitchell,  JJ. 
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Brown  &  Ryan  Brothers^  for  appellant  McDowell,  cited: 
People  V.  Atkinson  J  40  Cal.,  286.  Dedric  v,  Hopson,  62 
Iowa,  562.  Bacon  v.  Frisbie,  80  N.  Y.,  401.  Chirao  v. 
Reinicker,  11  Wheat.,  280.  Case  v.  CarroU,  35  N.  Y., 
385.  Henry  v.  Raimany  25  Penn.  St.,  354.  Hatch  v. 
Fogerty,  40  How.  Pr.,  492. 

John  8.  Gregory^  pro  w,  and  for  E.  Mary  Gregory,  ap- 
pellant. 

/.  R,  Webster  J  for  appellee,  cited :  Cheney  v.  Cooper^ 
14  Neb.,  418.  Week's  Attorneys,  §  177.  Rochester  Bank 
V.  Suydamj  5  How.  Pr.,  254.  Mitchell  v.  Bromberger,  2 
Nev.,  345. 

Reese,  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
Lancaster  county.  The  cause  was  referred  to  a  referee, 
who  heard  the  evidence  and  reported  his  findings  of  fact 
and  conclusions  of  law,  and  which  report  was  confirmed  and 
decree  entered  in  accordance  therewith  over  the  exceptions 
and  objections  of  defendants.  The  record  is  unusually  vo- 
luminous,  and  the  report  of  the  referee  is  of  great  length, 
and  we  shall  be  content  with  a  brief  statement  of  the  case 
without  quoting  at  length  from  either. 

The  briefe  and  arguments  at  the  bar  of  this  court  abound 
with  charges  and  counter-charges  of  dishonesty  and  bad 
fiiith  on  the  part  of  counsel  and  litigants ;  and,  while  there 
is  much  in  the  case  from  its  inception  which  savors  of  a 
want  of  good  faith  and  common  honesty,  we  shall  neither 
deem  it  a  duty  nor  a  privily  to  apologize  for,  explain 
away,  condemn,  of  criticise  the  conduct  of  any  one  involved 
in  this  case,  but  seek  to  dispose  of  the  cause,  as  it  seems  to 
demand,  in  a  rather  summary  way,  and  thus,  if  possible, 
terminate  its  long  and  expensive  career. 
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,  In  1876  defendants  John  S.  and  E.  Mary  Gregory  exe- 
cuted to  defendant  McDowell  their  note  for  the  sum  of 
$1,000,  and  to  secure  its  payment  made  a  trust  deed  or 
mortgage  to  defendant  Newman.  This  mortgage  covered 
the  south-west  quarter  of  section  20,  in  township  12  north, 
of  range  6,  and  the  east  half  of  the  south-east  quarter  of 
section  27,  in  township  10  north,  of  range  six.  About  one 
year  thereafter  Gregory  negotiated  an  exchange  of  property 
with  one  Powell,  by  which  he  was  to  receive  from  Powell 
lot  7  in  block  122  in  the  city  of  Lincoln,  and  for  which  he 
was  to  give  the  eighty  acre  tract  in  section  27,  and  which 
was  included  in  the  McDowell  mortgage.  McDowell  was 
a  non-resident,  residing  in  New  York,  and  his  business 
was  transacted  here  by  Hartley,  Newman,  and  Leonardo 
who  were  connected  with  the  Lancaster  County  Bank,  in 
Lincoln.  It  further  appears  that  the  land  was  considered 
worth  $800  more  than  the  town  property.  Such  repre- 
sentations were  made  to  McDowell  as  to  the  benefits  to 
be  derived  from  an  exchange  of  securities  as  induced  him 
to  consent,  conditionally,  to  the  exchange.  This  condi- 
tion was  that  the  title  to  the  new  security  should  be  good, 
and  the  value  equal  to  the  old.  The  exchange  was  made, 
but  the  $800  received  was  not  accounted  for,  McDowell  re- 
ceiving no  part  of  it.  The  new  mortgage  was  sent  to  Mc- 
Dowell, and  the  time  of  payment  by  his  consent  extended 
for  one  year.  Gregory,  by  this  deal,  received  the  $800  and 
the  city  property  for  the  eighty  acres,  the  land  in  dispute 
here.  He  failed  to  record  the  release  of  the  mortgage  and 
also  failed  to  pay  his  note.  The  mortgage  was  placed  in 
the  hands  of  Lamb,  Billingsley  &  Lambertson  for  fore- 
closure. Lambertson  appears  to  have  had  little,  if  any- 
thing, to  do  personally  with  the  matter.  The  suit  was  in- 
stituted, but  for  the  foreclosure  of  the  original  mortgage. 
The  attorneys  claim  they  had  no  knowledge  of  the  exchange 
of  securities,  and  it  seems  that  the  mortgage  on  the  city 
property  was  not  placed  in  their  hands.     Powell  was  made 
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a  party  to  the  action.  Being  a  non-resident^  service  of 
summons  was  made  by  publication.  No  mention  was  made 
of  the  eighty  acre  tract  either  in  the  aflBdavit  for  publica- 
tion or  in  the  notice  as  published.  The  160  acres  in  sec- 
tion twenty  was  describ«i  in  both,  and  referred  to  as  the 
property  described  in  the  mortgage.  During  the  pendency 
of  this  suit,  with  the  consent  of  McDowell,  it  was  stipu- 
lated that  a  decree  should  be  entered  as  prayed,  that  no 
stay  of  proceedings  should  be  had  by  Gregory,  that  no  at- 
torney's fees  should  be  taxed  in  the  costs,  an  order  of  sale 
should  be  issued  and  the  land  sold,  but  no  judgment  for  any 
deficiency  should  be  entered  against  Gregory.  The  decree 
was  entered,  and  in  due  time  the  order  of  sale  was  issued 
and  the  land  in  question  here  was  advertised  for  sale.  The 
attorneys  haying  the  matter  in  charge  ordered  a  return  of 
the  order  of  sale.  An  action  was  aflerwards  commenced, 
the  purpose  of  which  was  to  correct  the  former  decree  so  as 
to  relieve  the  eighty  acres  from  its  effects  and  in  its  stead 
include  the  city  property  described  in  the  second  mortgage.. 
This  suit  was  commenced  in  September,  1878.  In  De- 
cember, 1879,  and  while  this  suit  was  pending.  Lamb  and 
Billingsley,  who  were  still  the  attorneys  for  plaintiff,  and 
J.  H.  McM urtry  purchased  the  eighty  acres  for  the  sum  of 
$250,  and  caused  it  to  be  conveyed  to  Harry  E.  Wells,  who 
held  it  in  trust  for  thero.  At  this  time  Lamb,  Billingsley, 
and  McMurtry  all  knew  that  McDowell  claimed  an  inter- 
est in  the  land  and  insisted  that  the  conditions  imposed  had 
not  l)een  complied  with  and  that  he  had  never  released  it 
from  the  mortgage.  On  the  10th  day  of  February,  1880, 
and  while  said  suit  to  correct  the  decree  was  still  pending, 
Wells  conveyed  the  land  to  E.  8,  Hume,  a  sister  of  Bil- 
lingsley, and  she  received  and  held  the  title  in  the  same 
capacity  in  which  Wells  had  held  it — ^as  trustee  for  Lamb, 
Billingsley,  and  McMurtry.  A  decree  was  finally  entered 
correcting  the  former  deed  as  prayed,  Powell  appeared  in 
this  cause  and  filed  a  general  demurrer,  but  so  far  as  is 
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shown,  no  ruling  was  bad  thereon.  From  this  decree  Greg- 
ory appealed  to  the  supreme  court,  but  the  cause  was  dis- 
missed without  a  hearing  on  the  merits,  McDowell  having 
appeared  and  denied  the  authority  of  Lamb  and  Billings- 
ley  to  prosecute  the  suit.  The  action  was,  upon  his  motion, 
dismissed.  See  McDowell  v.  Gh^egory^  14  JTeb.,  33.  In 
1883  Powell  and  the  plaintiff  in  this  suit  appeared  in  the 
district  court  and  each  filed  motions  to  set  aside  the  decree 
and  for  leave  to  answer  under  the  provisions  of  section  82^ 
civil  code.  But  Powell  having  no  interest  in  the  property 
at  the  time  of  filing  his  motion,  and  Brigham  (plaintiff) 
not  having  been  a  party  to  the  action  and  having  received 
his  title  after  the  decree,  both  applications  were  refused  and 
this  holding  was  affirmed  in  Powell  and  Brigham  v.  Jfo- 
Dowelly  16  Neb.,  424.  This  action  is  now  brought  by 
Brigham  to  restrain  McDowell  from  selling  the  eighty 
acres  referred  to  and  to  which  he  holds  title,  or  failing  in 
that  to  require  the  property  in  the  city  of  Lincoln  on  which 
Gregory  executed  the  last  mortgage  to  be  sold  first,  and 
that  this  land  may  be  held  only  for  such  deficiency  as  may 
exist  after  such  sale.  The  referee  by  his  findings  of  fact 
and  conclusions  of  law  decided  that  the  eighty  acres  owned 
by  plaintiff  was  discharged  from  the  mortgage,  and  that  the 
temporary  injunction  should  be  made  perpetual,  and  that 
McDowell  was  entitled  to  a  decree  foreclosing  the  mortgage 
executed  by  Gregory  on  lot  7  in  block  122,  in  the  city  of 
Lincoln,  and  that  said  property  should  be  sold  to  satisfy 
the  unpaid  balance  of  the  original  decree,  which  was  found 
to  be  $1,496.95.  A  decree  was  entered  accordingly.  De- 
fendants and  Gregory  appeal. 

A  number  of  questions  are  presented  for  decision  by  the 
appellants,  some  of  which  we  will  notice  in  the  order  in 
which  they  occur.  It  is  insisted  that  there  has  been  a  full 
and  final  adjudication  of  all  questions  involved  in  this  suit 
by  the  judgments  in  the  cases  reported  in  14th  and  16th 
Neb.  above  referred  to.     We  cannot  so  hold.     The  first 
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case  was  dismissed  by  the  supreme  court  upon  the  uncon- 
tradicted showing  of  the  plaintiff  McDowell  that  the  ac- 
tion was  brought  without  his  knowledge  or  consent  That 
he  had  not  released  the  land^  and  that  his  attorneys^  prior 
to  the  commencement  of  the  action  had  purchased  it  for 
$250,  although  it  was  worth  $2^000,  und  had  caused  it  to 
be  conveyed  to  a  sister  of  one  of  said  attorneys  to  be  held 
in  trust  for  them,  etc.  The  action  was  simply  dismissed 
without  a  final  hearing,  and  the  parties  were  restored  to 
their  former  condition.  Nothing  could  have  been  adjudi- 
cated there  except  the  fact  that  as  between  the  parties  to 
the  record  the  suit  was  instituted  without  authority.  As 
to  the  second  action,  reported  in  16  Neb.,  the  only  question 
there  settled  was  that  neither  Powell  nor  Brigham  was  in 
a  position  which  would  entitle  him  to  the  benefits  of  the 
provisions  of  section  82  of  the  civil  code.  In  order  to  con- 
stitute an  adjudication  of  the  questionsr  involved  in  this 
action  the  judgments  pleaded  ipust  have  been  between  the 
same  parties  (or  their  privies)  in  an  adversary  proceeding, 
and  a  judgment  must  have  been  entered  upon  the  merits 
or  upon  the  questions  presented  in  this  action. 

It  is  insisted  that  plaintiff  has  an  adequate  remedy  at 
law,  and  is  therefore  not  entitled  to  an  injunction  at  all. 
That  if  his  title  fails  his  recourse  should  be  had  upon  the 
covenants  of  his  deed.  As  between  plaintiff  and  McDow- 
ell alone  this  might  be  true,  but  as  all  parties  interested 
are  before  the  court  it  was  proper  for  the  referee  to  con- 
sider all  the  equities  of  the  case  and  decide  as  to  the 
rights  of  all.  As  we  shall  see  further  on  it  is  dear  that  as 
between  Brigham  and  Gregory  the  equities  are  with  the 
former  and  the  decree  should  be  entered  accordingly.  Sec. 
429,  civil  code. 

Our  attention  is  called  to  the  evidence,  and  in  this  con- 
nection it  is  claimed  that  the  referree  erred  in  admitting 
the  testimony  of  W.  J.  Lamb,  who  was  the  attorney  for 
defendant  McDowell  in  the  suit  for  the  foreclosure  of  the 
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mortgage.  This  testimony  related  to  the  correspondence 
and  communications  made  between  McDowell  and  Lamb 
during  the  progress  of  the  litigation  and  while  the  re- 
lations of  attorney  and  client  subsisted.  It  is  claimed 
that  these  communications  were  privileged  under  the 
provisions  of  section  -333  of  the  civil  code,  and  the  well- 
known  principles  of  the  common  law  by  which  profes- 
sional communications  are  protected  in  order  that  the 
freest  and  most  confidential  relations  may  safely  exist 
between  attorney  and  client.  This  rule  of  law  is  too 
well  settled  to  require  any  discussion  or  examination 
here,  and  it  need  only  be  said  that  we  adhere  to  it  in  all 
of  its  force  and  its  proper  application.  But  as  we  have 
seen,  the  contest  here  is  not  solely  between  plaintiff  and 
defendant  McDowell,  but  is  also  between  plaintilBP  and 
defendant  Gregory.  If  the.  mortgage  on  the  eighty  acres 
in  question  was  released  by  McDowell,  that  is,  if  the  condi- 
tions imposed  by  him  and  kqown  to  Gregory  had  been  fully 
met  and  complied  with,  or  if  Gregory  had  no  knowledge 
of  any  such  failure  and  had  received  the  unconditional  re- 
lease of  the  mortgaged  property  and  transferred  it  to  a  bona 
fide  purchaser  in  good  faith,  and  all  the  mesne  conveyances 
to  plaintiff  had  been  in  good  faith  and  without  notice,  it 
can  be  easily  seen  that  plaintiff's  equities  would  be  much 
greater  than  Gregory's.  In  fact  it  cannot  be  well  doubted 
that  as  between  plaintiff  and  Gregory,  plaintiff  would  be 
entitled  to  protection.  Since  McDowell  by  his  effort  to  sell 
must  be  takeu  as  in  a  hostile  attitude  to  plaintiff,  it  becomes 
an  essential  and  pertinent  enquiry  as  to  whether  he  had 
either  approved  the  release  at  the  time  it  was  made  as  being 
in  compliance  with  the  conditions  imposed,  or  whether  he 
had  ratified  it  afterwards  by  knowingly  authorizing  Lamb 
as  his  attorney  to  reform  the  decree  when  the  allied  mis- 
take was  discovered.  As  between  plaintiff  and  defendant 
McDowell,  we  cannot  see  that  the  decision  of  the  referee 
was  a  violation  of  the  rule  invoked  by  plaintiff.     As  we 
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view  the  ease  it  must  be  treated  subetantially  as  if  the  deed 
from  Campbell  to  Wells  had  been  made  directly  to  Lamb 
and  Billingsley,  who  then  were  plaintiff's  attorneys.  The 
good  faith  of  this  transaction,  or  whether  or  not  they  could 
have  been  called  upon  by  plaintiff  for  an  accounting  or 
not,  or  whether  the  purchase  of  the  property  was  a  viola* 
tion  of  professional  ethics,  is  not  directly  before  us  and 
need  not  be  here  discussed.  Lamb  and  Billingsley  were,  in 
equity  and  good  conscienc^at  least,  liable  to  plainti^fbr  the 
consideration  paid  them  for  the  land  in  case  of  a  failure  of 
his  title.  To  this  extent  the  relations  of  McDowell  and 
Lamb  and  Billingsley  were  adversary.  The  real  question 
was  one  of  authority  on  the  part  of  Lamb  and  Billingsley 
to  pursue  the  course  adopted  by  them  in  conducting  Mc- 
Dowell's suit.  If  McDowell,  with  full  knowledge  of  all 
the  facts  in  the  case,  had  instructed  them  to  abandon  the 
mortgage  as  to  the  eighty  acres  and  foreclose  as  to  the  city 
property  in  its  stead,  the  authority  and  direction  would  not 
be  a  privileged  communication.  Gower  v.  Emery,  18  Me., 
79.  Broum  v.  Payaon,  6  N.H.,  443.  FuUonv.  Maocrach^ 
en,  18  Md.,  528.  Heister  v.  2)at;is,  8  Yeates,  4.  Bocheater 
Bankv.  Suydam,  6  Howard  Pr.,  254.  Bumdde  v.  Terry y 
61  6a.,  186.  Nanve  v.  Baird,  12  Ind.,  318.  Satterlee  v. 
BliaBy  36  Cal.,  489.  Mitchell  v.  Br(mberger,  2  Nev.,  845. 
Again,  suppose  it  were  true,  and  which  must  be  assumed  to 
be  the  case  until  the  contrary  appears,  that  the  title  of  plain- 
tiff was  not  tainted  by  any  want  of  good  faith  in  his  grantors, 
and  that  McDowell  with  full  knowledge  of  the  facts  had 
approved  the  relinquishment  of  the  mortgage,  and  based 
upon  such  approval  the  plaintiff's  title  had  been  acquired, 
it  would  be  an  infringement  of  all  rules  of  right  to  say 
that  after  such  voluntary  act  on  the  part  of  McDowell  he 
might  take  advantage  of  the  confidence  reposed  in  his  acts 
by  the  purchaser  and  by  closing  the  mouth  of  his  attorney 
as  to  his  authority  perpetrate  a  fraud  upon  those  who  had 
relied  upon  his  conduct  and  that  of  his  attorney.     The  rule 
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applicable  to  privileged  and  professional  communications 
is  intended  for  a  shield  to,  protect  the  confidence  of  a  client 
reposed  in  his  attorney,  and  not  as  an  implement  by  the 
use  of  which  he  can  defraud  others.  Taking  all  the  cir- 
cumstances of  the  case,  as  well  as  the  relations  of  the  parties 
to  the  suit,  into  consideration,  we  think  the  referee  did  not 
err  in  hearing  the  testimony  of  Mr.  Lamb. 

By  the  testimony  and  report  of  the  referee  we  are  in- 
formed that  Gregory  first  mortgaged  the  land  in  question 
to  defendant  McDowell.  Afterwards  he  succeeded  in  get- 
ting the  city  property  substituted  as  security  in  lieu  of  the 
land,  receiving  a  written  release  from  the  trustee.  He  failed 
to  place  this  release  on  record.  In  securing  the  release  he 
made  an  exchange  of  property  by  which  he  traded  the 
mortgaged  land  for  that  which  he  mortgaged  in  its  stead. 
He  not  only  received  the  city  property  for  the  land,  but  also 
the  sum  of  $800  in  cash.  He  now  asks  that,  notwithstand- 
ing the  fact  that  he  has  once  received  full  value  for  the  land, 
it  be  still  sold  under  the  mortgage  and  the  property  received 
in  its  stead  and  mortgaged  in  its  stead  shall  be  protected 
from  sale.  We  know  of  no  rule  either  of  law  or  equity 
which  would  enable  him  to  do  this.  As  between  him  and 
plaintiff  the  equities  are  all  one  way,  and  this  without 
reference  to  the  presence  or  want  of  good  feith  in  Lamb 
and  Billingsley  or  any  other  person  in  afterwards  purchas- 
ing the  land.  The  decision  of  the  referee  that  the  city 
property  mortgaged  by  him  in  lieu  of  the  land  should  be 
sold  was  right. 

The  next  question  is  as  to  whether  the  decision  of  the  ref- 
eree that .  the  temporary  injunction  by  which  defendant 
McDowell  was  restrained  from  selling  the  eighty  acres  first 
mortgaged  by  Gr^ory  should  be  made  perpetual  was  right. 
In  order  to  a  full  understanding  of  the  question  we  quote 
the  81st,  32d,  33d,  34th,  35th,  and  86th  findings  of  the 
referee,  to-wit: 

''81.    I  find  about  the  7th  of  September^  1878,  the  so- 


JANUABY  TERM,  1886.  417 

Brigham  y.  McDowelL 

called  second  suit  was  instituted  in  the  name  of  Peter  A. 
McDowell  against  the  defendant  Gregory  et  aLy  in  which 
it  was  alleged^  in  substance,  among  other  things,  the  makings 
executing,  and  delivering  of  the  note  and  trust  deed  as 
herein  referred  to,  and  the  execution  of  the  second  trust  deed 
herein  named,  and  in  which  it  was  alleged  that  the  said 
eighty  acre  tract  had  been,  by  arrangements  made  in  1876^ 
released  therefrom  by  Peter  A.  McDowell,  at  the  instance 
and  request  of  the  Gregorys,  and  the  lots  named  in  the 
second  trust  deed  taken  in  lieu  of  the  eighty  acres,  that  the^ 
Gregorys  had  fraudulently  retained  the  said  release  in  their 
possession  and  not  placed  the  same  on  record,  and  they  had 
concealed  the  fact  of  such  alleged  release  from  the  knowledge 
of  the  said  Peter  A.  McDowell's  attorneys,  and  that  the  said 
fiitipulation  upon  which  the  decree  in  the  first  mentioned 
suit  had  been  obtained,  was  obtained  through  fraud  and 
misrepresentation  practiced  upon  said  McDowell's  attor-  * 
neys,  and  in  which  it  was  further  alleged  that  the  debt  was 
still  in  full  force  and  unsatisfied,  and  that  such  facts  had 
not  been  discovered  by  McDowell  or  his  attorneys  until 
after  the  rendition  of  the  decree  in  the  above  mentioned 
suit.  A  prayer  of  this  petition,  in  substance,  was  that  the 
first  named  decree  should  be  vacated  as  to  the  eighty  acres, 
and  that  the  decree  of  the  foreclosure  should  be  made,  which 
should  include  in  its  terms  160  acres  of  land  and  lot  7  in 
block  122.  A  more  particular  statement  of  the  all^ation 
of  which  will  be  found  in  the  petition,  which  is  a  part  of 
the  bill  of  exceptions  herein. 

«  32.  I  find  that  on  the  16th  of  December,  1878,  Mar- 
tin L.  Powell  entered  appearance  in  said  action,  and  on 
May  24,  1879,  he  filed  in  said  action  his  general  demurrer 
to  the  said  petition  therein  filed,  which  demurrer  was  never 
ruled  upon;  that  on  October  10,  1879,  Powell  had  leave 
to  plead  in  said  action,  and  that  said  Powell  made  no  fur- 
ther appearance  in  said  court 

''  83.    That  on  the  16th  day  of  December,  1879,  pending 
27 
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a  prosecution  of  the  said  action,  the  said  Campbell  and  her 
husband  conveyed  the  said  eighty  acres  of  land  to  one 
Harry  E.  Wells,  the  consideration  expressed  in  said  deed 
being  the  sum  of  $250.  That  said  Wells  was  a  mere  dry 
trustee,  the  beneficiary  of  the  trust  being  Walter  J.Lamb, 
Billingsley,  and  McMurtry,  the  said  Lamb  and  Billingslej 
being  two  of  the  attorneys  of  the  said  McDowell  in  the 
said  foreclosure  proceedings. 

'^  34.  I  find  that  prior  to  the  said  conveyance  to  the 
said  Wells,  and  ever  since  about  the  19th  of  April,  1878, 
the  said  Lamb  and  Billingsley,  as  McDowell's  attorneys, 
and  who  were  two  real  purchasers  under  said  last  named 
deed,  had  notice  from  McDowell  that  McDowell  claimed 
and  insisted  that  he  had  never  released  said  eighty  acres 
except  conditionally,  that  is,  upon  the  conditions  as  shown 
in  the  finding  above  named,  referring  to  the  letter  of  said 
McDowell  of  April  19,  1878,  and  that  their  purchase  was 
with  actual  notice  of  McDowell's  claim  as  there  made. 

"35.  I  find  that  in  December,  1878,  said  McDowell, 
with  Bowers  H.  Leonard,  was  in  Lincoln,  Nebraska,  and 
at  the  time  had  an  interview  with  Walter  J.  Lamb,  and 
that  at  that  time  said  Lamb  told  McDowell  that  he  had 
commenced  or  would  commence  an  action  to  have  the 
house  and  lot  substituted  as  security  for  the  eighty. 

"36.  I  find  that  on  the  10th  day  of  February,  1880, 
the  said  H.  E.  Wells  conveyed  the  said  eighty  acre  tract 
to  E.  S.  Hume,  a  sister  of  L.  W.  Billingsley,  who  was 
merely  a  dry  trustee  holding  title  for  the  benefit  of  said 
Lamb,  Billingsley,  and  McMurtry,  which  conveyance  was 
made  pending  the  prosecution  of  the  said  second  suit" 

By  these  findings  it  appears  that  while  the  decree  was 
in  existence  by  which  the  land  in  question  was  declared 
subject  to  the  lien  of  the  mortgage,  and  its  sale  ordered, 
and  while  Lamb  and  Billingsley  were  McDowell's  attor- 
neys, they,  with  McMurtry,  purchased  the  land  for  much 
less  than  its  value  and  caused  the  title  to  be  conveyed  to 
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aDother  as  their  trustee.  It  cannot  be  questioned  that  the 
remarkably  low  price  for  which  the  land  was  purchased 
was  owing  to  the  existence  of  the  decree  against  it  procured 
by  them.  It  would  seem^  also^  that  the  necessity  for  a 
trustee  bore  some  relation  to  that  fact,  and  to  this  we  might 
add  the  conveyances  from  one  trustee  to  another.  The 
action  to  substitute  the  city  property  for  the  land  was 
pending,  and  this  was  also  under  their  direction,  although 
in  the  name  of  another  attorney.  Powell  appeared  in  this 
second  action.  The  question  of  the  original  jurisdiction  of 
the  court  over  the  land,  by  reason  of  the  omission  of  Lamb 
and  Billingsley  to  include  this  land  in  the  notice,  now  be- 
comes wholly  unimportant.  It  cannot  be  of  any  avail  to 
Lamb  and  Billingsley,  or  any  one  purchasing  from  them 
with  either  actual  or  constructive  notice  of  the  proceedings. 
The  decree  stands  to-day  unchanged,  the  decree  of  the  dis- 
trict court  ordering  the  substitution  of  the  property  having 
been  reversed  in  McDowell  v.  Gregory,  mprcu  Neither 
Lamb  and  Billingsley  nor  their  grantees  with  notice  can 
acquire  any  rights  in  the  land  as  against  McDowell. 
The  profit  so  quickly  made  by  Lamb  and  Billingsley 
should  have  inured  to  the  benefit  of  their  client,  but  it 
seems  it  did  not.  The  land  was  under  the  decree  when 
they  sold  it.  They  knew  this,  and  of  course  warranted 
against  it,  not  only  by  the  conveyance  of  their  trustee,  but 
also  by  their  representations  &s  to  the  condition  of  the  title 
when  certifying  to  the  abstract.  While  it  appears  that 
McDowell  had  knowledge  of  the  proceedings  to  change  the 
decree,  it  also  appears  that  when  he  ascertained  all  the 
facts  he  disaffirmed  the  action  of  his  attorneys,  and  upon 
his  motion  and  showing  the  cause  was  dismissed  and  the^>.' 
decree  as  originally  entered  allowed  to  stand.  An  oppoiv 
tunity  was  ofiered  to  his  attorneys,  when  their  authority 
was  questioned,  to  sustain  their  action,  but  they  saw  proper-^-^, 
not  to  do  so.  As  between  McDowell  and  plaintiff  it  is 
clear  thkt  the  land  should  be  liable  to  be  sold  to  satisfy 
the  decree. 
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The  decree  of  the  district  court  must  therefore  be  modi- 
fied to  the  extent  that  in  case  a  deficiency  remains  afber  the 
sale  of  said  lot  7  in  block  122^  then  an  order  of  sale  will 
issue  for  the  sale  of  the  land  here  in  question  to  satisfy  the 
same. 

Decbee  AOOOBDmaLY. 

The  other  judges  concur. 


E.  H.  Hooper  and  John   Curtin,  plaintipfb  in 
ERROR;  v.  J.  D.  Browning,  defendant  in  error. 

1.  Verdict  Sustained.  For  reaaons  set  ont  at  length  in  the 
opinioni  Hdd^  That  there  was  eyidenoe  before  the  jury  to  8ii»- 
tain  their  verdict. 

I).  Witnesses:  impeachmekt.  Before  a  witness  can  be  oontra- 
dicted  by  showing  by  the  oath  of  another  witness  that  he  has 
made  statements  oat  of  court  inconsistent  with  his  testimony,  he 
must  be  interrogated  as  to  whether  he  has  made  snch  statements, 
and  his  attention  called  to  the  time  and  place  of  making  them, 
and  to  whom  made. 

3.  Evidence:  admissions.  The  statements  or  admissions  of  a 
party  to  a  suit  can  be  proved  against  him  only  when  snch  state- 
ments or  admissions  are  so  connected  with  the  main  transac- 
tions involved  in  the  litigation  as  to  be  material  to  the  issue  or 
issues  in  the  case. 

Error  to  the  district  court  for  Jefferson  county.    Tried 
below  before  Morris,  J. 

8.  N.  Lindley  and  W.  0.  Hambd^  for  plaintifis  in  error. 

B.  8.  Baker  and  W,  H.  BneUy  for  defendant  in  error. 

C!OBB,  J. 


I 


The  action  in  the  court  below  was  replevin,  brought  by  I 

Josiah  D.  Browning  against  E.  W.  Hooper  and  John  Cur- 
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tin  for  the  possession  of  a  certain  note,  described  in  the 
petition  as  "  one  protaissory  note  of  six  hundred  dollars, 
dated  July  19,  1881,  signed  by  Jane  E.  Coburn,  payable 
to  the  order  of  J.  D.  Browning,  of  the  value  of  six  hun- 
dred dollars/'  The  case  seems  to  have  been  originally 
brought  and  tried  in  the  county  court,  btit  with  what  result 
does  not  appear  from  the  record.  It  was  appealed  to  the 
district  court,  where  there  was  a  trial  to  a  jury,  with  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendants  bring 
the  cause  to  this  court  on  error.  There  are  several  errors 
assigned,  all  but  one  of  which  are  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  The  fourth  assign- 
ment is,  ''That  the  court  erred  in  excluding  the  testimony 
of  A.  H.  Moulton." 

The  plaintiff,  on  the  trial  below,  testified  as  a  witness  on 
his  own  behalf  to  the  effect  that  after  taking  the  note  in  liti- 
gation from  the  maker  he  went  to  St.  Joseph,  Mo.,  to  live, 
and  had  the  note  with  him,  it  not  being  due.  I  quote  from 
his  testimony:  ''After  that  there  was  a  lady  that  had  fre- 
quently asked  me  to  loan  her  money.  I  think  it  was  two 
or  three  months  that  she  was  after  me  for  money.  Event- 
ually I  agreed  to  let  her  have  five  hundred  dollars,  on  cer- 
tain conditions,  and  I  let  her  have  it.  The  day  was  set 
when  she  was  to  come  to  the  State  Savings  Bank  and  get 
the  money.  I  let  her  have  it,  and  she  gave  me  the  agree- 
ment that  the  five  hundred  dollars  was  to  be  paid  to  the 
State  Savings  Bank  by  her,  and  she  signed  an  agreement 
as  strong  as  I  could  make  it.  I  signed  the  note  and  gave 
it  into  the  bank.  About  the  time  it  became  due  she  paid 
it  off  and  returned  the  note  to  me,  and  said  she  had  paid 
it  off.  I  said.  Where  is  the  five  hundred  dollar  note? 
She  had  a  little  portemonnaie,  and  looked  for  it,  and  said 
she  didn't  have  it;  and  I  said,  I  must  have  that;  and  she 
said  she  would  get  it  for  me  the  next  evening  or  the  next 
morning,  and  I  kept  after  her  for  it;  and  I  told  her,  event- 
ually, '  If  you  don't  get  me  that  paper  I  will  sue  you.' 
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I  didn't  get  it^  and  I  commenoed  a  suit  against  her.  Fi- 
nally she  returned  with  a  Cobum  note  («ic),  and  I  put  it 
in  a  washstand  drawer,  where  I  kept  papers;  it  was  not 
used  for  a  washstand.  That  paper,  the  agreement,  and  my 
note,  and  other  papers  I  could  not  find.  Other  papers 
were  gone,  also.  That  is  about  all  there  is  to  that  that  I 
remember  now.  I  tried  for  over  two  years,  and  sought 
every  opportunity  to  get  it,  but  never  could  get  it'' 

Q.     State  what  you  have  done  about  it  ? 

A.  I  tried  every  way  that  I  could.  Eventually, 
Messrs,  Reed  &  Hall,  a  firm  in  the  real  estate  business,  said 
they  had  it ;  they  are  a  firm  in  St.  Joseph. 

Q.  What  conversation  did  you  ever  have  with  Beed  & 
Hall  about  it? 

A.  I  told  them  I  had  lost  such  a  note,  and  that  I  did 
not  know  what  had  become  of  it;  and  I  asked  both  of 
them  if  they  had  heard  of  such  a  note,  and,  if  they  did^  if 
they  would  let  me  know  of  it,  and  they  said  th^  would. 

Q.     Who  were  Reed  &  Hall  acting  for? 

A.     I  think  they  were  acting  for  Mrs.  Noble. 
I  Q.     Who  had  access  to  that  stand  drawer  ? 

I  A.     The  lady  that  was  my  wife  at  that  time. 

I  Q.     She  is  not  your  wife  now  ? 

'  A.     No,  sir. 

I  Q.     She  is  divorced  from  you  now  ? 

A.     Yes,  sir. 

Q.     What  was  done  ? 

A.  I  tried  a  great  many  times  to  get  it;  one  time  I 
telegraphed  to  Colonel  Harbine's  bank  if  such  a  note  had 
ever  been  sent  there  for  collection. 

Q.     Did  you  come  up  here? 

A.     Yes,  sir. 

Q.     Did  you  try  to  get  the  note  ? 

A.     Yes,  sir. 

Q.     What  become  of  the  note  ? 

A.  On  one  occcasion  Mr.  Monroe  said  he  had  returned 
it  to  the  State  Savings  Bank. 
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Q.     What  did  you  do  then? 

A.     I  went  back. 

Q.  Did  you  succeed  in  obtaining  a  knowledge  of  its 
whereabouts? 

A.  Yes,  sir;  I  telegraphed  to  Harbine,  but  did  not 
succeed  in  getting  my  note,  and  returned  to  St  Joseph. 

Q.     Did  you  come  here  on  purpose  for  that  note? 

A.    Yes,  sir,  I  did. 

Q.  What  did  Mrs.  NoJ>le  ever  tell  you,  if  anything,  in 
reference  to  this  note  ? 

A.  She  talked  to  me  at  various  times ;  I  don't  know 
as  I  can  remember  what  she  said  each  time.  She  prom« 
ised  to  return  the  five  hundred  dollar  note,  but  she  didn't 
do  it,  and  I  brought  suit  for  it,  but  my  attorney  told  me 
it  was  best  to  wait  until  the  note  became  due,  and  replevy 
it ;  and  that  is  the  way  I  did. 

Q.  Did  you  ever  have  any  conversation  with  Mra. 
Noble  in  r^ard  to  this  collateral  note  after  you  lost  it? 

A.     Yes,  sir,  I  did. 

Q.     What  did  she  say? 

A.    She  said  she  did  not  have  it. 

Q.  From  what  source  did  you  first  learn  that  Curtin 
had  it? 

A.  When  they  were  taking  depositions,  and  Beed  & 
Hall  were  taking  them ;  and  I  went  over  to  St.  Joseph, 
and  that  was  the  first.  When  I  replevied  the  note  here, 
that  gentleman  that  I  took  it  from  was  an  entire  stranger  to 
me — Mr.  Hooper,  he  said  his  name  was.  I  came  into  town, 
and  there  was  a  man  here  that  had  my  note;  I  asked  some 
gentlemen  if  they  knew  him,  and  one  of  them  did ;  and  he 
showed  me  the  note,  and  I  asked  him  where  he  got  that 
note;  and  he  said  "I  found  it  on  the  prairie,  near  Belvi- 
dere;''  and  he  said  it  looked  as  though  it  had  lain  there 
two  or  three  days;  and  I  said,  "I  had  not  been  at  Belvi- 
dere,  and  did  not  know  who  had  left  it  there.'' 

Q.  Did  you  ever  go  to  the  State  Savings  Bank  at  Saint 
Joseph  ? 
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A.  Yes,  sir;  when  I  had  been  out  here  trying  to  find 
it,  I  went  straight  to  the  State  Savings  Bank  and  I  asked 
them  for  it — ^if  it  had  been  returned  there,  and  they  said 
it  had  not;  and  I  said,  ^^ There  must  be  a  mistake  some- 
where;''  and  I  took  out  a  letter  from  Mr.  Ezton,  and 
showed  him  this  letter;  and  he  waited  a  few  minutes,  and 
he  said  '^Beed  &  Hall  have  got  your  note;^'  and  I  saw 
Mr.  Heed  on  the  sidewalk,  and  I  asked  him  who  had  it, 
and  he  said  he  did  not  know;  and  I  said,  ''You  have  it;'' 
and  he  said  no,  that  they  had  not  got  it,  but  that  a  young 
man  that  was  going  to  school  here  has  got  the  note ;  and 

after  that  they  owned  that  they  had  it. 

«         *  nt  *  *  *  * 

Q.     Who  purchased  that  note  from  Mrs.  Noble? 

A.     Reed  &  Hall  say  they  did. 

Q.     For  whom? 

A.     For  John  Curtin. 

Q.  Did  they,  previous  to  this  time,  know,  and  had 
they  been  informed  of  the  condition  under  which  it  had 
been  given  ? 

A.  Yes,  sir;  I  talked  with  them  both  several  times 
about  my  loss  of  the  note,  and  they  always  denied  knowing 
anything  about  it  at  all.  Some  time  after  Mr.  France  told 
nie  they  had  it,  they  owned  it  up. 

Q.  Did  you  tell  them  that  it  was  your  note,  and  the 
circumstances  under  which  it  was  left  at  the  bank? 

A.  Yes;  I  told  them  that  it  was  stolen  from  me;  I  told 
them  that  all  the  time. 

Q.     What  is  the  value  of  this  Cobum  note? 

A.     Six  hundred  dollars,  the  principal 

Q.    And  the  other? 

A.     Five  hundred  dollars. 

The  plaintiff  was  cross-examined  at  considerable  length ; 
the  only  effect  was  to  cause  him  to  still  further  confuse  his 
statement  made  in  his  examination-in-chief  as  to  the  papers 
which  Mrs.  Noble  returned  to  him  that  he  put  in  the  stand 
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drawer,  and  which  were  afterwards  stolen  from  him.  He 
also  stated  that  at  the  time  of  the  service  of  the  order  of 
replevin  on  the  defendant  Hooper  the  two  notes  were  at- 
tached  together. 

The  testimony  of  C.  B.  France,  president  of  the  State 
Saving  Bank  of  St  Joseph,  whose  deposition  was  taken  and 
read  upon  the  part  of  the  defense,  is  scarcely  inconsistent 
with  the  testimony  of  the  plaintiff  as  to  the  loan  of  the 
five  hundred  dollars  by  plaintiff  from  the  bank,  the  exe- 
cution and  delivery  of  the  plaintiff's  personal  note  there- 
for, and  the  pledging  of  the  six  hundred  dollar  note  of 
Mrs.  Coburn  as  collateral  security  for  the  payment  of  the 
same.  He  did  not  know  Mrs.  Noble  in  connection  with 
the  transaction.  Says  the  money  was  not  paid  to  her  at  the 
time,  but,  on  the  contrary,  said  that  it  was  paid  to  Poin- 
dexter  &  Miller.  He  does  not  disclose  his  source  of  knowl- 
edge as  to  what  disposition  Browning  made  of  the  money, 
and  it  is  quite  obvious  from  his  whole  testimony  that  his 
statement  in  that  respect  was  made  on  hearsay.  His  tes- 
timony leaves  no  doubt  that  the  amount  of  the  face  and  in- 
terest of  Browning's  note  was  paid  into  the  bank  by  Mrs. 
Noble,  and  that  witness  as  president  of  the  bank  assigned 
the  note,  and  delivered  both  it  and  the  six  hundred  dollar 
collateral  note  to  her.  That  whether  witness  at  the  time  con- 
sidered it  a  payment  of  the  note  and  release  of  the  collateral 
on  the  purchase  by  Mrs.  Noble  of  the  principal  and  collateral 
notes,  is  by  no  means  certain.  He  several  tiriies  in  his  testi- 
mony speaks  of  the  note  having  been  paid.  On  cross-exami- 
nation, in  answer  to  the  question :  **  Do  you  know  how  she 
came  to  pay  it  off?''  he  answered:  ^^  I  don't  know ;  she  did 
pay  it  off,  and  took  a  transfer  of  it."  This  witness  does  not 
state,  nor  is  he  asked,  whether  the  two  notes  were  attached 
together  at  the  time  of  their  delivery  to  Mrs.  Noble,  or  not. 
I  mention  this  for  the  reason  that  if  the  notes  were  sepa- 
rate then  there  was  no  indorsement  of  the  collateral  note, 
and  it  being  by  its  terms  payable  to  J.  D.  Browning  or 
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order  the  absence  of  an  indorsement  was  a  caveat  to  all 
the  world.  If  they  were  attached^  the  five  hundred  dollar 
note  might  be  regarded  as  an  dongmerU  of  the  other^  and 
Browning's  signature  on  the  back  of  it  r^arded  as  an  in- 
dorsement. 

The  testimony  of  the  plaintiff  is  contradicted  as  to 
material  &cts  by  Catherine  Noble  and  James  M.  Poindex- 
ter,  witnesses  for  the  defendants,  whose  depositions  were 
read  on  the  trial,  and  were  it;  a  question  of  the  weight  of 
evidence  and  of  probabilities  which  we  have  to  consider, 
I  could  scarcely  agree  with  the  jury  in  their  conclusions ; 
but  these  were  considerations  for  the  jury.  Indeed  I  might 
say  that  were  it  not  for  the  occasional  recurrence  of  cases 
much  like  the  one  at  bar,  the  use  of  juries  in  dvil  cases 
could  scarcely  be  justified. 

I  think  that  there  was  sufficient  evidence  before  the  jury 
to  have  sustained  a  finding  that  the  note  was  stolen  from 
the  plaintiff.  It  must  be  admitted  that  even  if  it  was  stolen, 
if  it  was  endorsed  in  blank  by  the  payee,  and  was  passed 
before  maturity  to  a  bona  fide  holder  for  value,  who  re- 
ceived it  without  notice,  in  the  usual  course  of  business, 
such  holder  could  defend  its  possession  as  against  the  payee. 
In  such  case,  however,  the  burden  of  proof  is  upon  the 
holder  to  show  that  he  falls  within  the  above  terms.  Den- 
nis Curtin  deposed  on  the  part  of  the  defendants  that  the 
defendant,  John  Curtin,  had  funds  in  the  hands  of  Reed 
&  Hall  for  investment,  and  that  they  bought  the  said  note 
with  such  funds.  He  was  not  asked  and  probably  knew 
nothing  as  to  Reed  &  Hall's  knowledge  or  notice  of  the 
history  of  the  note  before  it  came  to  their  hands.  They, 
and  the  person  of  whom  they  received  the  note,  are  prob- 
ably the  only  persons  who  know  the  truth  or  falsity  of  the 
facts  necessary  to  make  them,  or  their  oesbai  que  trust,  the 
bona  fide  holders  of  the  note.  Neither  of  them  were  called 
as  a  witness,  and,  although  Mrs.  Noble,  the  person  who 
testified  that  she  sold  them  the  note,  had  her  deposition 
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twice  taken,  she  was  not  asked  nor  did  she  testify  to  any 
fact  bearing  upon  the  good  faith  in  which  they  received 
or  of  the  consideration  which  they  paid  for  the  note. 

I  conclude^  therefore^  that  there  is  evidence  to  sustain  the 
verdict  of  the  jury. 

At  the  trial  the  defendants  called  jadgeH.  H.  Moultonas 
a  witness  in  their  behalf,  who,  after  having  testified  that  there 
had  been  a  trial  of  said  cause  before  him  (I  presume  in 
his  capacity  of  county  judge),  the  following  question  was 
asked  him  by  counsel  for  defendants : 

Q.  State  what  Mr.  Browning  said  at  that  trial  as  to 
the  object  for  which  the  money  was  borrowed? 

The  plaintiff  objected  to  the  question  for  the  reason  that 
it  is  immaterial,  irrelevant,  incompetent,  and  that  no  proper 
foundation  had  been  laid  for  its  introduction ;  which  ob- 
jectioa  was  sustained,  and  the  answer  excluded. 

Also  the  following : 

Q.  State  whether  or  not  he  swore  on  the  trial  of  this 
cause  in  your  court,  that  this  money  was  borrowed  to  pay 
a  debt  that  his  wife  owed  to  Mrs. ? 

The  same  objection  by  the  plaintiff,  and  the  same  ruling 
by  the  court. 

Q.  State  whether  or  not  Mr.  Browning  told  you,  or 
swore  at  that  time,  that  this  Mrs.  Noble  was  worth  about 
eighty  thousand  dollars.  What  did  he  say  at  that  time  as 
to  her  pecuniary  standing? 

The  same  objection,  by  the  plaintiff,  and  the  same  rul- 
ing by  the  court 

These  rulings  and  the  exclusion  of  the  testimony  sought 
to  be  elicited  by  the  above  questions  are  assigned  as  error. 

The  object  of  these  questions  was  to  contradict  the  plain- 
tiff's statements  made  on  the  stand  in  court,  by  proving  by 
this  witness  that  he  had  made  inconsistent  statements  as  to 
these  facts  out  of  court  It  is,  I  think,  a  rule  of  universal 
application  that  before  such  testimony  can  be  introduced 
over  objection,  the  witness  whom  it  is  sought  to  contradict 
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must  first  be  questioned  as  to  whether  he  has  made  such 
statements,  calling  his  attention  to  the  time  and  place  at 
which,  and  the  person  or  persons  to  whom  such  statements 
weie  made,  as  near  as  may  be.  Then,  if  the  witness  deny 
having  made  the  statement,  out  of  court,  and  such  state- 
ment is  of  a  fact  or  facts  material  to  the  issue  or  issues  in- 
volved in  the  case,  the  witness  may  be  contradicted,  and 
witnesses  for  that  purpose  may  be  called  and  examined. 
But  if  the  statement  is  not  of  a  &ct  material  to  the  issue, 
the  cross-examining  party  is  bound  by  the  answer  of  the 
witness,  and  cannot  call  or  examine  another  witness  for  the 
purpose  of  proving  that  he  has  made  contradictory  state- 
ments out  of  court  This  rule  is  deemed  to  be  so  well  set- 
tled and  univen^lly  understood  and  conceded  that  no  au- 
thority need  be  cited  to  sustain  it 

Counsel  insist,  however,  that  even  if  Browning  as  a 
witness  might  not  have  been  contradicted.  Browning  as  a 
party  to  the  suit  might.  This  I  must  confess  presents  a 
very  different  question.  Were  the  statements  which  it  is 
allied  the  plaintiff  made  to  or  before  the  witness  con- 
nected with  the  main  transaction  involved  in  the  litigation, 
so  as  to  appear  to  the  court  to  be  in  the  nature  of  a  con- 
fession or  admission  of  a  material  fact  in  the  case,  then, 
doubtless,  such  statements  or  admissions  might  be  proved 
by  any  witness  knowing  the  facts  on  the  part  of  the  de- 
fendant See  Stephens  v.  Vromariy  16  N.  Y.,  381.  The 
difSculty  here  is,  that  the  allied  statements  of  Browning 
sought  to  he  proved  by  the  witness  Moulton  were  of  mat- 
ters not  logically  necessary  to  the  existence  of  any  material 
fact  in  the  case,  and  but  very  remotely,  if  at  all,  connected 
therewith.  The  ownership  and  right  of  possession  of  the 
note  in  the  plaintiff  does  not  logically  depend  in  any  de- 
gree upon  the  purpose  or  object  for  which  plaintiff  bor- 
rowed the  five  hundred  dollars  from  the  State  Savings 
Bank ;  and  less  still  upon  the  number  of  thousands  of  dol- 
lars which  Mrs.  Noble  was  worth.     It  is  clear,  therefore. 
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that  Browning's  statements  in  respect  to  these  matters  made 
out  of  oourt,  or  in  the  county  court,  could  not  be  proved 
as  the  admissions  of  a  party  to  the  suit  against  his  interest. 
We  have  already  seen  that  they  were  not  admissible  for  the 
purpose  of  impeaching  the  party  as  a  witness  without  first 
laying  the  proper  foundation. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Affibmed. 
The  other  judges  concur. 


Sarah  J.  Ward,  appellant,  v.  Alexander  Laverty 

ET  AL.,  appellees. 

1.  Infitnt:    habbtaob  nxTBiNa  nonagb.    Where  a  female  mar- 

ries while  nnder  sixteen  years  of  age,  and  continues  to  cohabit 
with  her  husband  after  arriying  at  that  age,  her  minority  ends, 
and  she  is  legally  qualified  to  conyey  her  real  estate  by  deed. 

2.    :  DI8AFFIBMAN0B  OF  DBBD.    A  minor  who  has  conveyed 

his  real  estate  must  disaffirm  the  deed  within  a  reasonable  time 
after  coming  of  age  or  be  barred  of  that  right. 

Appeal  from  the  district  court  of  Seward  county.  Heard 
below  before  Norval,  J. 

Samuel  J.  TutUe^  for  appellant^  cited :  Prout  v.  Wiley ^ 
28  Mich.,  167.     Irviw  v.  Irvine^  9  Wall.,  617. 

Leeae  Bro8,j  for  appellees  Foresmans  and  Cattle,  cited: 
1  Broom  &  Hadlej's  Com.,  §  524,  and  cases  cited.  Bing- 
ham on  Infancy,  65.  Jones  v.  Jones,  46  Iowa,  466.  Praat 
V.  Wiley,  28  Mich.,  164.     Wamaley  v.  Oroohy  3  Neb.,  352. 

Maxwell,  Ch.  J. 

Id  May^  1873,  the  plaintiff,  being  then  about  fourteen 
years  of  age,  was  married  to  J.  O.  Ward,  and  they  have 
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lived  together  oontinuouslj  from  that  time  antil  the  pres- 
ent as  husband  and  wife.  In  February,  1876,  she,  as  the 
minor  heir  of  Abagail  Henderson,  deceased,  became  vested 
by  a  patent  from  the  United  States  of  the  title  to  the  east 
half  of  the  south-west  quarter  of  section  twenty-four,  town- 
ship twelve,  range  three,  in  Seward  county,  and  in  January, 
1877,  while  living  on  said  land  with  her  husband,  she  sold 
and  conveyed  the  same  to  one  Laverty,  who  conveyed  to 
one  Whitney,  who  was  in  possession  when  this  action  was 
commenced.  On  the  trial  of  the  cause  the  court  found: 
"That  plaintiff,  on  the  16th  day  of  May,  1873,  was  mar- 
ried  to  J.  G.  Ward,  and  continuously  fix)m  thence  hitherto 
they  have  lived  together  as  husband  and  wife;  and  that 
said  Sarah  J.  Ward,  on  the  20th  day  of  January,  1877, 
being  at  that  time  more  than  seventeen  years  old,  and 
at  the  time  residing  on  said  real  estate  with  her  husband, 
for  a  fair  and  valuable  consideration  sold  and  conveyed 
said  real  estate  to  the  defendant  Laverty,  her  said  husband 
joining  with  her  in  said  conveyance;  that  thereafter  plain- 
tiff, with  her  husband,  resided  on  said  real  estate  as  the 
tenants  of  said  Laverty,  and  after  the  said  plaintiff  had 
arrived  at  the  age  of  eighteen  years,  she,  with  her  hus- 
band, vacated  said  real  estate,  and  turned  the  possession 
thereof  over  to  the  said  Laverty  .'* 

The  court  rendered  judgment  in  favor  of  the  defendants, 
and  dismissed  the  action.     The  plaintiff  appeals. 

This  action  was  brought  October  15th,  1881.  Two 
questions  are  presented :  1st  The  authority  of  the  plaintiff 
to  execute  the  deed  to  Laverty;  and  2d.  Her  right  to 
disaffirm  the  conveyance  when  she  became  eighteen  years 
of  age. 

Sec.  1,  chap.  52,  Comp.  Statutes,  provides  that,  ''in  law 
marriage  is  considered  a  civil  contract,  to  which  the  con- 
sent of  parties  capable  of  contracting  is  essential.'^ 

Sec.  2.  ''At  the  time  of  marriage  the  male  must  be  of 
the  age  of  eighteen  years  or  upwards,  and  the  female  of 
the  age  of  sixteen  years  or  upwards.'* 
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Sec.  1^  chapter  84,  provides  that,  '^all  male  children  un- 
der twenty-one,  and  all  females  under  eighteen  years  of 
age,  are  declared  to  be  minors ;  but  in  case  the  female  mar- 
ries between  the  age  of  sixteen  and  eighteen,  her  minoriiy 
ends." 

Sec.  33,  chapter  25,  provides  that,  '*a  petition  to  annul 
a  marriage  on  the  ground  that  one  of  the  parties  was  under 
the  age  of  legal  consent,  may  be  exhibited  by  the  parent 
or  guardian  entitled  to  the  custody  of  such  minor,  but  in 
no  case  shall  such  marriage  be  annulled  on  the  application 
of  a  party  who  was  of  the  age  of  legal  consent  at  the  time 
of  the  marriage,  nor  when  it  appears  that  the  parties,  after 
they  had  attained  the  age  of  consent,  had  freely  cohabited 
as  man  and  wife.'' 

Sec.  2,  chapter  5B,  provides  that,  *'  a  married  woman,  while 
the  marriage  relation  subsists,  may  bargain,  sell;  and  con- 
vey her  real  and  personal  property,  and  enter  into  a  con- 
tract with  reference  to  the  same  in  the  same  -manner  and 
to  the  same  extent  and  with  like  effect  as  a  married  man 
may  in  relation  to  his  real  and  personal  property.'' 

Sec.  42,  chapter  73,  provides  that,  "any  real  estate  be- 
longing to  a  married  woman  may  be  managed,  controlled, 
leased,  devised,  or  conveyed  by  her,  by  deed  or  by  will,  in  the 
same  manner  and  with  like  effect  as  if  she  were  single." 

It  will  be  seen  that  the  statute  declares  that  in  case  the 
female  marries  between  the  age  of  sixteen  and  eighteen 
years  her  minority  ends.  The  same  result  will  follow  if 
she  marries  while  under  sixteen  years  of  age  and  continues 
to  live  with  her  husband  until  after  she  is  sixteen  years  of 
age.  The  marriage  of  a  female  under  sixteen  years  of  age 
is  not  void,  but  voidable  only  at  her  election  at  any  time 
^  before  she  arrives  at  the  age  of  legal  consent  If  the  par- 
ties separate  during  such  nonage,  and  do  not  cohabit 
together  afterwards,  the  marriage  is  voidable.  Sec.  2, 
chap.  25,  Comp.  St.,  provides  that,  "  If,  however,  the  par- 
ties continue  to  live  together  as  husband  and  wife  after  the 
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parties  arrive  at  the  age  of  legal  consent,  it  is  an  affirmance 
of  the  marriage  and  it  can  thereafter  be  dissolved  only  for 
some  of  the  causes  which  entitle  the  parties  to  a  divorce." 

It  is  claimed  by  the  appellant,  that  sec.  1^  chap.  34, 
Gomp.  Stat.,  that  if  a  ^^  female  marries  between  the  age 
of  sixteen  and  eighteen  her  minority  ends/'  applies  alone 
to  such  females  as  marry  while  they  are  between  sixteen 
and  eighteen  years  of  age.  This,  certainly,  would  be  a  veiy 
narrow  construction  to  give  the  statute.  In  no  case  can  it 
be  said  that  a  marriage  which  has  taken  place  while  the 
female  was  under  sixteen  years  of  age  is  beyond  the  power 
of  revocation  until  she  has  arrived  at  the  age  of  sixteen 
and  has  affirmed  it  by  continued  cohabitation  with  her  hus- 
band. It  is  then  a  perfect  marriage  and  beyond  the  power 
of  the  parties  to  revoke  the  same  because  of  nonage.  The 
marriage  being  affirmed,  the  wife  ceases  to  be  a  minor,  and 
may  enter  into  contracts  in  relation  to  her  separate  estate 
in  the  same  manner  as  her  husband.  *  The  deed  in  this 
case,  therefore,  being  executed  when  the  wife  was  about 
seventeen  years  of  age,  is  valid  and  binding  upon  her. 

2d.  But  even  if  the  plaintiff  had  been  a  minor  when 
this  conveyance  was  made,  still  the  record  shows  that  she 
accepted  a  lease  from  Laverty  and  continued  to  reside  on 
said  premises  until  after  she  was  eighteen  yeare  of  age^ 
when,  with  her  husband,  she  voluntarily  surrendered  pos- 
session to  her  grantee,  and  there  is  no  evidence  that  she  at- 
tempted to  disaffirm  her  deed  until  she  brought  this  ac- 
tion. 

While  there  i^some  conflict  in  the  authorities  as  to  the 
length  of  time  within  which  a  minor  after  ooming  of  age 
may  disaffirm  a  contract,  we  think  the  better  rule  is,  that  it 
must  be  within  a  reasonable  time.  Jenkins  v.  Jenkins^  12 
Iowa,  196.  Wright  v,  Oermain,  21  Id.,  685.  Janes  v, 
Jmes,  48  Id.,  466.     Green  v.  WUding,  69  Id.,  679. 

In  Ooodnofc  v.  Empire  Lumber  Co.,  31  Minn.,  468,  the 
supreme  court  of  Minnesota  held  that  a  minor  who  ex- 
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ecutes  a  oonvejanoe  of  real  estate  must  disaffirm  it  within 
a  reasonable  time  after  he  comes  of  age  or  be  barred 
of  the  right  to  do  so.  The  opinion  contains  a  veiy 
fall  citation  of  authorities  both  for  and  against  the 
proposition  and  the  subject  is  ably  discussed.  It  is  said, 
''the  right  of  a  minor 'to  disaffirm  on  coming  of  age, 
like  the  right  to  disaffirm  in  any  other  case,  should  be 
exercised  with  some  regard  to  the  rights  of  others — ^with 
as  much  regard  to  those  rights  as  is  fairly  consistent  with 
due  protection  to  the  rights  of  the  minor.  '^  This,  we  think, 
is  a  fair  statement  of  the  law.  In  a  number  of  the  cases 
cited  it  was  held  three  years  was  not  within  a  reasonable 
time,  and  we  must  so  hold.  The  judgment  of  the  district 
oourt  is  affirmed. 

JUDGKENT  AFFIBHED. 

The  other  judges  concur. 


NeHS  HaITOEN,  APPIOXEE,  v.  EaBEN  M.  BEBTHEIiSEN 

Ain>  James  M.  Love,  appeixaihb. 

1.  Fraud :    contxyakoe  bt  ttndttb  ikfluxkcb.    Undne  ixifla« 

enoe  exerted  upon  an  nnde  b  j  his  niece,  by  reason  of  which  he 
conveyed  to  her  certain  real  estate  npon  a  promiBe  to  reconveyi 
may  be  sufficient  to  justify  a  oonrt  of  equity  in  setting  aside  the 
deed. 

2.  Trusts.    An  express  tmst  cannot  be  raised  by  a  parol  promise 

to  reoonyey  real  estate  by  the  grantor. 

8.  Fraud.  Where  one  of  two  innocent  persons  must  suffer  by  the 
fraud  of  a  third,  he  who  trusted  the  third  person  and  placed  the 
means  in  his  hands  to  commit  the  wrong  must  bear  the  loss. 

4.  Vendor  and  Vendee :  bbtbntion  of  possiossiox  bt  g&an- 
TOB.  Where  a  grantor  remains  in  possession  of  real  estate  after 
28 
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the  execution  of  a  warranty  deed  therefor,  a  party  pprchawng 
mnst  ascertain  by  what  right  he  retains  possession.  McBugh 
V,  Smiley,  17  Neb.,  620. 

6.  Statute  of  Frauds :  pleadikg.  While  the  statute  of  fhknds 
is  so  far  personal  that  no  one  but  the  parties  can  in  the  first  in- 
stance interpose  it,  yet  when  one  of  the  parties  couTeys  real  es- 
tate absolutely  by  warranty  deed,  and  thereby  dlsaffinnsthA 
contract,  his  grantee  may  plead  the  fisusts  as  a  defense. 

Appeal  from  Dodge  oounty  district  court  Tried  be- 
low before  Peer,  J. 

N.  H.  Bell  and  Wm.  MarshaUf  for  appellants. 

O.  L.  Loomisy  W.  H.  Mu/nger,  and  E.  F.  Oray,  for  ap- 
pellee. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Dodge 
county  by  the  plaintiff  against  the  defendants,  to  quiet  the 
title  to  the  sw.  i  of  sec.  28,  t  18,  r.  8,  in  the  plaintiff,  and 
to  set  aside  a  deed  from  defendant  Berthelsen  to  Love,  and 
compel  him  to  convey  to  the  plaintiff.  On  the  trial  of  the 
cause  in  the  court  below  a  decree  was  rendered  in  favor  of 
the  plaintiff,  the  defendant  Love  being  required  to  convey 
air  his  interest  in  said  land  within  twenty  days  and  that 
he  pay  the  cost  of  suit  and  be  allowed  only  the  taxes  paid 
by  him  on  said  land — about  $30.00.  The  defendant  Love 
appeals. 

The  principal  defense  interposed  ,by  Love  is  the  statute 
of  frauds  and  that  he  is  an  innocent  purchaser.  The  tes- 
timony tends  to  show  that  the  land  in  question  is  situate 
about  4^  or  6  miles  from  Fremont;  that  the  plaintiff  pur- 
chased it  in  the  year  1881 ;  that  the  plaintiff  is  a  native  of 
Denmark,  and  in  the  spring  of  1883  he  with  his  wife  went 
to  Denmark  on  a  visit,  and  Miss  Berthelsen,  a  niece  of  his, 
returned  with  them  in  June,  1883.     That  after  their  return 
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they  resided  in  Fremont  daring  the  remainder  of  the  year 
1883,  Miss  Berthelsen  living  with  the  plaintiflP,  bat  the 
wife  leaving  in  October  of  that  year.  The  plaintiff^  in  the 
autumn  of  1883,  was  dealing  in  stock  and  frequently  ab- 
sent from  home  at  night,  and  there  seems  to  have  been 
some  difficulty  between  the  plaintiff  and  his  wife,  caused, 
the  plaintiff  claims,  by  the  machinations  of  Miss  Berthelsen. 
Prior  to  the  visit  to  Denmark,  the  plaintiff  and  his  wife, 
having  no  children  of  their  own,  had  obtained  two  boys^ 
one  six  years  of  age  and  the  other  nine,  from  the  Home 
of  the  Friendless  in  Chicago,  and  seem  to  have  adopted 
them ;  and  the  plaintiff  made  a  will  leaving  the  boys  all 
his  property  in  case  of  his  death,  except  $1,000. 

He  testifies  that  after  the  return  of  the  plaintiff  and  his 
wife  to  this  country,  Miss  Berthelsen  found  fault  with  the 
boys,  complained  to  him  that  he  had  a  sufficient  number 
of  relatives  of  his  own  in  needy  circumstances,  and  in- 
duced him  to  send  the  boys  away  and  destroy  the  will ; 
that  she  found  fault  with  his  wife  and  misrepresented  her, 
saying  to  him  that  ^'  when  strangers  came  around  she  (the 
plaintiff's  wife)  was  better  to  them  and  took  better  care 
against  them  than  she  did  against  me  when  I  got  home, 
and  there  was  a  man  always  running  around  there  more 
or  less  when  I  was  away.  She  said  he  was  a  brick  mason, 
a  man  of  family,  and  a  friend  of  mine.'  He  had  visited 
at  my  house  before.  She  was  telling  me  he  was  coming 
around  there  frequently .'' 

Q.  Did  she  tell  you  anything  in  regard  to  what  your 
wife  done — ^about  there  being  anything  wrong  7 

A.  She  was  "telling  me  that  when  I  was  away  she  was 
going  out,  and  taking  walks  with  him,  and  going  to  the 
restaurant,  and  so  forth. 

The  result,  as  he  testifies,  was,  that  on  or  about  the  10th 
of  October,  1883,  the  plaintiff  and  his  wife  separated,  he 
giving  her  a  certain  amount  of  property,  and  three  or  four 
days  afterwards  he  claims  that  Miss  Berthelsen  induced 
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himself  and  wife  to  make  a  deed  of  the  land  to  her.  He 
testified  that,  "We  agreed  to  separate,  and  finally  my  wife 
she  wanted  to  part.  "We  talked  it  over,  and  finally  I 
agreed  with  her  to  pay  her  whatever  she  asked.  I  paid 
my  wife  what  she  asked^  and  she  went.  Miss  Berthelsen 
said  then  to  me,  'Well,  uncle,  you  must,  before  Emma 
goes  away '  (that  was  my  wife),  '  you  must  get  the  land 
out  of  your  name,  and  I  don't  think  you  can  do  it  any 
better  than  to  deed  it  over  to  me,  because  I  am  the  only 
relation  you  have  got  here ;  you  have  no  children  or  any 
relation ;  and  whenever  you  have  a  chance  to  sell  or  rent 
•  it  again  yourself,  I  will  be  willing  to  deed  it  over  to  you.* 

Then  we  went  over  to  Mr.  — • 's  office,  and  the  deed 

was  made.  I  paid  my  wife.  She  got  her  share  that  was 
agreed  on  in  money.  It  was  agreed  between  me  and  her 
that  I  should  retain  the  land.  What  Miss  Berthelsen 
said  about  making  the  deed  to  her  was  in  reference  to  this 
same  land,  the  Bellevue  farm.  I  did  not  at  that  time  own 
any  other  land  anywhere.'* 

He  also  states  that  the  suggestion  to  make  the  deed  in 
question  came  from  Miss  Berthelsen,  and  that  she  induced 
him  to  make  the  deed. 

He  testifies,  "  In  the  first  place  she  was  my  niece,  and 
in  the  second  place  she  promised  me  that  she  was  willing 
to  deed  over  to  me  or  any  one  that  I  sold  to,''  and  that  he 
would  not  have  made  the  conveyance  but  for  the  &ct 
of  her  relationship  and  her  promise  to  reconvey,  and 
that  she  paid  no  consideration  whatever  for  the  land.  If 
Hansen's  testimony  is  to  be  believed,  Miss  Berthelsen  had 
in  some  way  acquired  great  influence  oVer  him,  and  in 
consequence  of  such  influence  obtained  the  deed  in  ques- 
tion. This  being  so,  there  probably  was  sufficient  evi- 
dence to  justify  the  court  in  finding,  as  it  must  have  done, 
that  the  deed  was  acquired  by  undue  ^influence.  Ashton  «. 
Thompson,  18  N.  W.  K,  918.  Kleeman  v.  PeUzer,  17 
Neb.,  381.  Pom.  Eq.,  §  946.  MunBcn  v.  Carter,  cmU 
1).  293. 
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The  evidence  is  not  very  satisfactoiy^  however^  and  bat 
for  the  rule  that  a  verdict  or  finding  of  a  court  will  not 
be  set  aside  unless  it  is  clearly  wrong,  could  not  be  sus- 
tained. 

2d.  The  testimony  shows  that  the  land  in  question  at 
the  time  the  deed  from  the  plaintiff  to  Miss  Berthelsen 
was  made,  was  worth  about  the  sum  of  $5^000 ;  that  about 
the  1st  of  May,  1884^  the  plaintiff  and  his  wife,  who  had 
become  reconciled,  moved  on  to  the  land,  and  that  Miss 
Berthelson  was  then  living  with  them;  that  on  the  6th  of 
May,  1884,  school  district  No.  42,  of  Dodge  county,  con- 
veyed to  her  one  acre  of  land  in  said  quarter  section,  and . 
on  the  10th  of  May,  1884,  she  conveyed  to  said  school 
district  one  acre  of  land  in  said  quarter  section;  both  of 
these  deeds  were  recorded  May  10th  and  11th,  1884. 
About  this  time  Miss  Berthelsen  appears  to  have  left 
the  residence  of  the  plaintiff  and  found  employment  in 
Fremont.  A  few  days  after  going  to  Fremont  she  applied 
to  Love  for  a  loan  on  the  land,  but  as  there  was  a  pur^ 
chase  money  mortgage  for  the  sum  of  $1,500,  and  interest 
notes  running  for  several  years,  in  all  about  (2,700  given 
by  the  plaintiff  to  his  grantor,  Love  refused  to  accept  the 
security  as  satisfactory,  and  refused  to  make  a  loan  thereon. 
She  then  proposed  to  sell  the  land  to  him,  and  after  several 
conferences  she  accepted  his  offer  of  $1,000  for  the  land 
subject  to  the  mortgage.  She  informed  him  that  Hansen 
had  rented  the  land  of  her  for  that  year,  and  the  testimony 
shows  he  was  then  living  on  and  cultivating  the  same.  Love 
did  not  see  Hansen  while  the  negotiations  for  the  purchase 
of  the  land  were  pending,  but  did  see  him  in  a  few  days 
afterwards  and  informed  him  of  the  purchase,  at  which  he 
seems  to  have  expressed  some  surprise.  The  testimony 
shows  that  Miss  Berthelsen  made  a  deed  to  Love  for  the 
land  in  question  with  the  usual  covenants  of  warranty  and 
against  incumbrances,  except  the  mortgage  heretofore  men- 
tioned and  taxes  due  on  the  property ;  that  Love  gave  her 
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a  check  on  one  of  the  banks  in  Fremont  for  $1,000,  which 
money  she  drew  from  the  bank  and  left  almost  immedi- 
ately for  Denmark ;  that  the  plaintiff,  according  to  his 
own  testimony,  knew  of  her  unreliable  character  for  sev- 
eral months  before  she  left,  but  seems  to  have  made  no 
effort  to  secure  the  title  from  her.  The  testimony  also 
shows  that  Lgve  had  no  intention  to  defraud  Hansen,  and 
had  no  knowledge  of  his  interest  in  the  premises  except 
that  derived  from  his  residence  on  the  land  and  the  state- 
ment of  Miss  Berthelsen.  There  is  no  doubt  he  believed 
her  statement  and  acted  in  the  utmost  good  faith.  The 
price,  although  considerably  less  than  the  actual  value  of 
the  property,  was  not  so  disproportioned  as  of  itself  to  be 
evidence  of  bad  &ith,  and  but  for  the  fact  that  the  plain- 
tiff lived  upon  the  land,  claiming  to  be  the  owner  thereof, 
Love's  title  would  be  perfect. 

Some  doubt  has  been  expressed  as  to  the  application  of 
the  rule  as  to  notice  where  a  grantor  continues  to  hold  pos- 
session after  the  delivery  of  his  deed,  but  in  our  view 
there  is  no  reason  for  a  distinction — the  question  in  both 
cases  is,  by  what  right  is  he  in  possession  ?  McHugh  v. 
SmiUy,  17  Neb.,  620-630.  McKimie  v.  PerrUl,  15  O.  S., 
168.  Orimaione  v.  Carter^  3  Paige,  421.  Hopkins  v. 
Garrard,  7  B.  Mon.,  312.  BerryhiU  v.  Kirchner,  96 
Pena.  St.,  489.  Pell  v.  McElroy,  86  Cal.,  268.  BL 
Cent  R.  R,  Co.  v.  McCuUough,  59  111.,  166.  The  plain- 
tiff, however,  had  placed  the  apparent  ownership  of  the 
land  in  Miss  Berthelsen,  and  permitted  her  to  retain  it 
after  he  had  reason  to  believe  according  to  his  own  testi- 
mony that  she  was  not  reliable.  As  between  Love  and 
the  plaintiff  the  latter  was  most  to  blame,  as  he  had  placed 
in  the  hands  of  another  the  means  for  perpetrating  a  fraud 
and  permitted  such  means  to  remain  in  her  hands  aft^r  he 
knew,  or  had  reason  to  know,  that  the  power  was  liable  to 
be  abused,  hence  the  equity  of  Love,  for  the  money  paid 
by  him  is  superior  to  that  of  the  plaintiff.     Riee  v.  Riee^ 


JANUARY  TERM,  1886.  439 

Hansen  y.  Berthelsen. 

2  Drew.,  73.  Loveridge  v.  Cooper^  3  Buss.,  30.  Ankeid 
V,  Oonveraey  17  O.  S.,  11.  Eesor  v.  0.  &  M.  B.  B.  Co., 
17  O.  S.,  139.  In  the  case  last  cited  the  vendor  put  the 
vendee  in  possession  and  placed. in  his  hands  a  deed  of  the 
land  sold,  with  an  agreement  that  it  should  not  be  consid- 
ered delivered  or  become  effectual  until  the  purchase  money 
was  paid.  The  vendee  subsequently  put  the  deed  on 
record  without  paying  the  purchase  price,  and  mortgaged 
the  lands  to  bona  fide  mortgagees  for  value  and  without 
notice.  The  court  held  that  as  against  the  mortgagees  the 
vendor  could  not  assert  a  claim  to  the  land.  It  is  said 
(page  142):  ^^  By  his  own  adSy  in  putting  the  land  and  the 
deed  of  conveyance  therefor  into  the  possession  of  the 
company,  he  has  plainly  said  to  the  world  that  the  company 
was  the  owner  of  the  land  and  might  be  dealt  with  as 
such."  The  rule  in  equity  is,  that  where  one  of  two  inno- 
cent parties  must  suffer  by  a  wrong  of  a  third,  he  who  by 
his  n^ligence  or  undue  confidence  has  been  the  means  by 
which  the  other  has  been  deceiveil  must  bear  the  loss. 
&&er  V.  Brock,  3  O.  S.,  302.  Palmer  v.  Dodge^  4  O.  S., 
21.     Fdlertm  v,  Stwrgis,  Id.,  529. 

In  SeUer  v,  Brooh,  mpray  308,  it  is  said :  ''  It  appears 
to  be  well  settled  both  by  reason  and  authority,  that  where 
one  of  two  innocent  persons  must  suffer  by  the  fraud  of  a 
third  person,  he  who  trusted  the  third  person  and  placed 
the  means  in  his  hands  to  commit  the  wrong,  must  bear 
the  loss.  Idokbarrow  v.  Mason^  2  T.  R.,  70.  Lane  v, 
Borland,  2  Shepley,  77.  Boot  v.  French,  13  Wend.,  572. 
Bank  of  8t,  Clairemlle  v.  Smith,  5  Ohio,  222.  Jennings 
V.  Gage,  13.,  111.,  610.  Saltus  v.  Everett,  20  Wend., 
267.  Hansen  conveyed  the  land  in  question  to  his  niece 
and  himself  placed  the  deed  upon  record.  He  thus  held 
her  out  to  the  world  as  the  owner  of  the  land.  He  there- 
by in  effect  invited  all  persons  to  deal  with  her  as  owner. 
That  she  could  incumber  this  land  by  mortgage  or  other- 
wise will  not  be  seriously  questioned ;  and  but  for  the  fact 
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that  the  plaintiff  was  in  possession  oould  have  conveyed 
the  land  free  from  any  interest  possessed  by  him.  He  re- 
posed confidence  in  his  niece,  and  as  between  himself  and 
third  parties  who  acted  in  good  &ith  must  sustain  what- 
ever loss  there  may  be  from  a  betrayal  of  that  confidence. 
Any  other  rule  would  offer  a  premium  for  collusion  and 
fraud  between  relatives  to  the  prejudice  of  third  persons. 
The  plaintiff,  therefore,  must  pay  Mr.  Love  $1,000,  with 
interest  from  May  27th,  1884,  together  with  costs,  as  a 
condition  of  obtaining  a  release  of  his  claim. 

3d.  The  petition  is  framed  upon  the  theory  of  an  ex- 
press trust,  and  a  recovery  is  sought  upon  that  ground 
alone.  Sec.  8,  chap.  82,  Comp.  Stat.,  provides  that,  ^'no 
trust  or  interest  in  land  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,*  assigned,  or  surrendered,  or 
declared,  unless  by  act  or  operation  of  law,  or  by  a  deep 
or  conveyance  in  writing  subscribed  by  the  pdrty  creating, 
surrendering,  or  declaring  the  same.  The  4th  section  ex- 
cepts from  the  operation  of  this  provision  real  estate  dis- 
posed of  by  will,  and  trusts  arising  by  implication  or  op- 
eration of  law;  and  the  6th  excepts  agreements  where 
there  has  been  part  performance.  The  allegations  in  the 
petition  in  this  case  are  substantially  the  same  as  in  that 
of  Ckmrvoirsier  v.  Bouvierj  8  Neb.,  61,  in  which  to  es- 
tablish the  trust  it  was  alleged  that  Bouvier,  being  about  to 
go  to  New  Orleans  to  obtain  work, "  and  thinking  it  would 
be  convenient  and  advisable  that  the  title  to  said  real  es- 
tate should  be  vested  in  his  wife  in  case  of  the  plaintiff's 
death  during  his  absence,  the  plaintiff  voluntarily  and 
without  consideration,  and  in  order  to  vest  the  title  in  said 
defendant,  conveyed  said  premises  ^^  to  her.  That 'it  was 
the  understanding  both  of  himself  and  wife  that  she  was 
to  hold  the  property  in  trust  for  him  and  not  as  her  own. 
The  alleged  trust  rested  in  parol  in  that  case,  and  it  was 


JANUARY  TERM,  1886.  441 

Haoflen  y.  Beithelaen. 

held  insufficient.  In  that  case,  however,  there  were  the 
additional  facts  that  the  wife  had  been  in  possession  since 
1858,  and  that  the  husband  had  accepted  a  lease  from  her 
for  a  part  of  the  land.  Under  a  statute  like  ours  an  ex- 
press trust  in  real  estate  cannot  be  raised  by  paroL  2  Bob* 
erts  Stat  of  Frauds,  §  478.  Lambren  v.  Watson,  6  H.  & 
John.,  256.  JRobettson  v.  Robertson,  9  Watts,  32.  JacU- 
man  v.  Kingland,  4  Watts  &  Serg.,  149.  It  is  contended 
on  behalf  of  the  plaintiff  that  the  statute  of  frauds  is  per- 
sonal, and  that  no  one  can  plead  it  but  Miss  Berthelsen. 
This  is  true  to  the  extent  that  as  between  Miss  Berthelsen 
and  the  plaintiff  no  one  can  plead  the  statute  for  her  and 
the  defense  is  personal.  When,  however,  she  conveys  to 
another  and  thereby  denies  by  her  act  the  existence  of  a 
valid  contract  between  herself  and  her  grantor  for  the  re- 
conveyance of  the  land,  the  grantee  from  her  may  set  the 
statute  up  as  a  complete  defense  to  the  verbal  contract,'un- 
less  it  has  been  so  far  performed  as  to  take  it  out  of  the 
statute.  In  other  words  the  defense  is  available  to  parties 
and  privies.  Richards  v*  Owaningham,  10  Neb.,  420. 
Breckenridge  Hdrs  v.  Ormsbyy  1  J.  J.  Marsh,  236, 19  Am. 
Dec.,  84-86.  The  defense,  therefore,  is  available  to  Love. 
The  plaintiff  has  leave  to  file  an  amended  petition  con- 
forming to  his  proof  within  thirty  days,  and  he  is  required 
to  pay  the  defendant  Love  the  sum  of  (1,000,  with  inter- 
est and  costs,  within  four  months  thereafter,  and  upon  con- 
dition that  he  complies  with  these  requirements  within  the 
time  and  in  the  manner  specified  the  judgment  will  be 
affirmed,  except  as  herein  modified.  But  in  case  said 
plaintiff  fiuls  to  comply  with  these  requirements  as  above 
provided  the  judgment  of  the  district  court  will  be  re- 
versed and  the  cause  dismissed. 

JUDGlCEXrr  AOCX>BDINGLY. 

The  other  judges  concur. 
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The   State   of   Nebrass:a,  ex   bel.  William  A. 
Wagner,  v.  S,  McDowell. 

Municipal  Corporations:  offickbs:  salaby  of  glebk. 
Where  at  the  time  of  the  election  of  the  derk  of  a  city  of  the 
second  class  no  ordinance  had  been  passed  fixing  his  salary,  an 
ordinance  passed  during  his  term  of  office  fixing  his  salary  at 
1300  per  annum  is  not  within  the  inhibitions  of  the  law  that 
the  compensation  shall  not  be  increased  or  diminished  during 
his  term  of  office.  FurceU  v,  Parks^  82  HL,  346.  Backer  v. 
8uperviaor$y  7  W.  Ya.,  661,  followed. 

Original  application  for  mandamus. 

Onggs  &  Einaker,  for  relator,  cited:  PureeBv,  Paris, 
82  111.,  346.     Buoker  v.  Supervisora,  7  West  Va.,  661. 

iSl  McDoweUy  pro  «e. 

Maxwell,  Ch.  J. 

The  conceded  facts  in  this  case  are  sabstantially  as  fol- 
lows :  The  defendant  is  now  and  ever  since  the  20th  of 
April,  1886,  has  been  the  mayor  of  the  city  of  Beatrice, 
and  the  relator  during  that  period  has  been  city  clerk ; 
that  at  the  time  of  the  relator's  election  to  said  o£Sce  no 
salary  or  compensation  had  been  fixed  for  the  services  of 
the  clerk.  On  the  28th  of  April,  1885,  the  city  council 
of  that  city  passed  an  ordinance,  which  was  duly  approved, 
fixing  the  salary  at  the  sum  of  $300  per  annum;  and 
afterwards,  in  December,  1885,  said  council  ordered  a 
warrant  to  be  drawn  for  the  sum  of  (75,  as  the  salary  of 
said  clerk  for  three  months.  A  warrant  in  due  form  for 
said  sum  was  presented  to  the  defendant  for  his  signature^ 
but  he  refused  to  sign  the  same,  basing  his  refusal  upon 
the  ground  that  at  the  time  the  relator  was  elected  no  sal- 
ary or  compensation  had  been  provided  for,  and  that  the 
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ordinanoe  fixing  the  salaiy  has  been  passed  during  the  re- 
lator's term  of  office^  and  therefore  is  in  conflict  with  sec- 
tion 15y  chapter  14,  Compiled  Statutes  of  1885,  which  pro- 
vides that,  'Hhe  annual  salaries  of  all  officers  shall  be  fixed 
hy  ordinance  not  exceeding  the  following  sums,  respect- 
ively: The  mayor,  five  hundred  dollars;  treasurer,  three 
hundred  dollars ;  each  councilman,  three  hundred  dollars ; 
clerk,  five  hundred  dollars,"  etc. 

Section  16,  article  3,  of  the  constitution  provides  that, 
^'  the  legislature  shall  never  grant  any  extra  compensation 
to  any  public  officer,  agent,  servant,  or  contractor  after  the 
services  shall  have  been  rendered,  or  the  contract  entered 
into.  Nor  shall  the  compensation  of  any  public  officer  be 
increased  or  diminished  during  his  term  of  office.''  And 
sec.  29,  Chap.  14,  Art.  II.,  Comp.  Stat,  provides  that, 
^^  the  emoluments  6f  no  officer  whose  election  or  appoint- 
ment is  required  by  this  chapter  shall  be  increased  or 
diminished  during  the  term  for  which  he  shall  have  been 
elected  or  appointed,  and  no  person  who  shall  have  re- 
signed or  vacated  any  office  shall  be  eligible  to  the  same 
during  the  time  for  which  he  was  elected  or  appointed, 
when  during  the  same  time  the  emoluments  have  been  in- 
creased." 

Do  these  provisions  prevent  the  city  council  and  mayor 
from  fixing  the  salary  of  public  officers  by  ordinance  when 
the  power  to  fix  such  salaries  had  never  been  exercised? 
We  think  not.  Where  the  statutes  authorize  the  munic- 
ipality to  pay  its  officers  salaries  within  certain  limits, 
the  amount  to  be  determined  by  ordinanoe,  no  compensa- 
tion whatever  can  be  paid  until  an  ordinance  is  passed. 
The  statute  is  a  mere  grant  of  power  which  the  munici- 
pality is  to  exercise,  and  until  an  ordinance  is  passed  fixing 
the  amount  of  salary  of  the  several  officers  named,  the 
limitations  in  the  statute  and  constitution  do  not  apply,  as 
the  salary — ^the  thing  to  be  increased  or  diminished — has  no 
existence. 
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The  question  here  presented  was  before  the  supreme 
court  of  Illinois  in  Purcdl  v.  Parksj  82  HI.,  346,  and 
Bucker  v.  SupervisorSy  7  West  Va.,  661,  and  it  was  held 
in  both  cases  that  the  restrictions  did  not  apply  where  ther& 
had  been  no  exercise  of  the  power  conferred  by  fixing  the 
salary  of  a  public  officer.  This,  we  think,  is  a  correct  in- 
terpretation of  the  statute.  It  follows  that  the  writ  must 
be  granted  as  prayed. 

Wbtt  awabded. 
Thb  other  judges  concur. 
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1.  Bemoval  of  County  Officers:  MAin>AMns.  Where  the 
ooonty  board,  npon  oomplaint  and  a  hearing  thereon,  lemoYes 
a  oonnty  officer  from  office,  renders  judgment  of  onater,  and  ap- 
points a  snooessor,  who  qualifies  in  accordance  with  the  provift- 
ions  of  law  and  demands  possession  of  the  office,  books,  records, 
etc,  and  such  demand  is  refused,  mandamus  is  the  proper  rem- 
edy to  compel  the  removed  official  to  surrender  such  office. 

%,    :    FILLING  VACANCY.    County  boards  have  authority  to 

fill  vacancies  in  all  county  offices.  Where  an  officer  of  court  is 
merely  suspended  it  is  the  duty  of  the  court  of  which  he  is 
such  officer  to  *'  supply  his  place  by  appointment  for  the  term*' 
of  such  court  The  word  ' '  suspended, ' '  in  section  9  of  article  2^ 
chapter  18,  of  the  Compiled  Statutes,  is  not  synonymous  with 
the  word  *' removed,"  in  section  one  of  the  same  article. 

SUPEBSEDEAS  BOND.    Where  a  county  officer  has  been 


removed  from  office  by  the  county  board  for  official  misconduct, 
and  proceedings  in  error  have  been  taken  in  the  district  court 
far  the  purpose  of  having  the  judgment  of  removal  reviewed^ 
the  filing  of  a  supersedeas  bond  does  not  supersede  the  judgment 
of  removal  so  as  to  entitle  the  incumbent  to  retain  the  office 
pending  the  proceedings  in  error.  The  law  makes  no  provision 
for  staying  such  a  judgment  by  the  execution  of  such  bond. 
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Original  application  for  mandamus. 

Origga  &  Binaker^  for  relator,  cited:  Code,  §§  588, 
593.     StaU  V.  Jaynes,  26  N.  W.  R,  711. 

Abbott f  Orimy  &  Ryan  Bros.,  for  respondent,  cited:  JEx 
parte  Thaicher^  2  Gilm.,  168.  Hannon  v.  OommimonerSf 
«9  N.  C,  123.  AtherUm  v.  Sherwood,  15  Minn.,  251. 
State  V.  Sheldon,  10  Neb.,  453.  And  claimed  that  remedy 
was  by  quo  toarrarUo.  People  v.  Olds,  3  Cal.,  17.  State, 
ex  reL  Lytle,  v.  Douglas  Comity,  18  Neb.,  506. 

Reese,  J. 

This  is  an  application  to  this  court,  in  the  exiercise  of  its 
original  jurisdiction,  for  a  peremptory  writ  of  mandamus, 
requiring  the  respondent  to  surrender  to  the  relator  the 
possession  of  the  office  of  the  clerk  of  the  district  court 
•of  Saline  county,  together  with  the  seal,  books,  papers, 
and  records  belonging  thereto.  The  all^ations  of  the 
xelation  are,  that  on  and  prior  to  the  4th  day  of  August, 
1885,  the  respondent  was  the  duly  qualified  and  acting 
clerk  of  said  court,  and  that  on  that  day  a  complaint  was 
filed  with  the  county  board,  charging  him  with  various 
violations  of  the  law,  and  which  by  law  are  made  cause 
for  removal  from  office.  That  such  proceedings  were 
had  before  said  board  as,  on  the  6th  day  of  March,  1886, 
resulted  in  a  finding  and  judgment  of  guilty  and  a  re- 
moval of  respondent  from  said  office  by  said  board.  That 
•on  the  same  day  the  said  board  duly  appointed  the  re- 
lator to  the  office  of  such  clerk  to  fill  the  vacancy  caused 
by  such  removal.  That  the  relator  had  duly  qualified  as 
fluch  officer  by  taking  the  necessary  oath  of  office  and 
filing  a  bond  which  was  approved  by  the  county  board. 
That  possession  of  said  office  had  been  demanded  by  rela- 
tor and  refused  by  respondent. 
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The  answer  of  respondent  admits  the  allegations  of  the 
relation  as  to  his  being  the  daly  elected  and  qoalified  clerk 
of  the  district  court,  and  the  finding  and  order  of  the 
board  of  county  commissioners  of  March  6th,  but  denies 
the  legal  sufficiency  of  the  complaint,  denies  that  said 
findings  and  order  of  the  county  board  are  of  any  l^al 
force  or  effect,  and  alleges  that  said  pretended  judgment 
of  removal  is  void.  It  is  also  alleged  that  on  the  8th 
day  of  March,  1884,  he  presented  to  said  board  his 
supersedeas  bond  in  the  sum  of  $1,000,  with  good  and 
sufficient  surety,  and  demanded  a  proper  transcript  of  the 
proceedings,  and  that  such  tender  of  bond  and  demand 
for  transcript  were  for  the  purpose  of  removing  said  cause 
to  the  district  court  of  said  county  for  review  by  proceed- 
ings in  error.  Said  board  declined  to  approve  said  bond> 
giving  as  their  sole  ground  for  such  refusal  a  want  of 
authority  so  to  do,  and  that  he  thereupon  procured  said 
bond  to  be  approved  by  the  clerk  of  said  district  oonrty 
and  filed  in  said  court  his  petition  in  error,  together  with 
a  transcript  of  said  proceedings,  and  that  said  proceedings 
in  error  are  now  pending  in  said  court.  The  pretended 
appointment  of  relator  by  said  board  is  admitted,  but  it 
is  alleged  that  said  board  had  no  power  or  authority  to 
make  the  same,  and  that  said  pretended  appointment  was 
void.  Upon  the  hearing  it  was  stipulated  that  relator  had 
taken  the  oath  of  office  and  filed  his  bond  as  alleged  by 
him,  and  that  proceedings  in  error  were  pending  in  the 
district  court  as  alleged  by  respondent 

The  contentions  of  respondent  are,  that  mandamus  is 
not  the  proper  remedy,  there  being  a  complete  remedy  by 
proceedings  in  the  nature  of  quo  warrafUo;  that  the  re- 
lator has  not  been  legally  appointed,  and  that  a  supersedeas 
bond  having  been  filed  and  the  cause  removed  into  the 
district  court  by  proceedings  in  error,  the  judgment  of  the 
county  board  is  snsperseded  and  respondent  is  entitled  to 
hold  the  office  until  a  final  determination  of  the  case. 
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As  it  seems  to  us,  the  first  questioD  must  depend  on 
the  other  two  for  a  solution.  If  the  removal  of  respond- 
ent was  valid  in  law,  thereby  creating  a  vacancy  in  the 
office,  and  if  the  county  board  had  authority  to  appoint 
relator,  and  the  proceedings  in  error  have  not  superseded 
the  judgment  of  removal,  then  it  would  be  clear  that  re- 
lator is  entitled  to  the  office.  This  right  being  conceded, 
it  is  pretty  clear  that  mandamus  would  be  the  proper 
remedy.     State,  ex  reL,  v.  Jaynes,  'ante  p.  161. ' 

The  next  contention,  that  relator  has  not  been  l^ally 
appointed,  calls  in  question  the  authority  of  the  county 
board  to  appoint  a  clerk  of  the  district  court  in  case  of 
the  removal  of  an  incumbent.  Section  101  of  chapter  26 
of  the  Compiled  Statutes,  1883,  provides  that,  "Every 
dvil  office  shall  be  vacant  upon  the  happening  of  either 
of  the  following  events  at  any  time  before  the  expiration 
of  the  term  of  such  office,  as  follows:  1.  The  resignation 
of  the  incumbent.  2.  His  death.  3.  His  removal  from 
office,'^  etc.  Section  103  provides  that,  "  vacancies  shall 
be  filled  in  the  following  manner :  In  the  office  of  the 
reporter  of  the  supreme  court,  by  the  supreme  court.  In 
all  other  state  and  judicial  district  offices,  and  in  the  mem- 
bership of  any  board  or  commission  created  by  the  state, 
where  no  other  method  is  specially  provided,  by  the 
governor.  In  county  and  precinct-  offices  by  the  county 
board,''  etc.  The  office  of  clerk  of  the  district  court  being 
a  county  office,  the  pbwer  is  here  given  to  fill  a  vacancy 
therein.  But  it  is  insisted  by  counsel  for  respondent  that 
section  9  of  chapter  18,  Id.,  especially  confers  this  au- 
thority upon  the  district  court.  This  chapter  provides 
the  method  of  removal  of  county  officers  from  office,  and 
the  section  above  referred  to  is  as  follows:  "When  the  ac- 
cused is  an  officer  of  the  court  and  is  ev-spendedy  the  court 
may  supply  his  place  by  appointment  for  the  tei*m.''  (The 
italics  are  our  own.)  It  is  insisted  that  the  word  "  sus- 
pended/' as  used  in  this  section,  must  be  taken  and  con- 
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strued  as  anonymous  with  "removed/'  as  used  in  other 
sections  of  the  chapter.  The  first  section  provides  that, 
"  all  county  officers,  including  justices  of  the  peace,  may 
be  charged,  tried,  and  removed  from  office  for  official  mis- 
demeanors in  the  manner  and  for  the  causes  following,'' 
etc.  Section  7  is  as  follows:  '^The  questions  of  fact  shall 
be  tried  as  in  other  actions,  and  if  the  accused  is  found 
guilty,  judgment  shall  be  entered  removing  the  officer 
from  his  office,  and  declaring  the  latter  vacant,  and  the 
clerk  shall  enter  a  copy  of  the  judgment  in  the  election 
book." 

It  is  the  opinion  of  the  court  that  the  word  '^ suspended," 
as  it  occurs  in  section  9,  cannot  be  given  the  meaning  con- 
tended for.  It  was  evidently  the  mind  of  the  l^islature 
that  cases  might  arise,  either  growing  out  of  the  circum- 
stances of  the  case  or  by  an  express  provision  of  law,  that 
an  officer  would  have  of  necessity  to  be  suspended,  pend- 
ing the  investigation  of  charges  against  him ;  and  that  in 
case  the  suspended  officer  should  be  an  officer  of  a  court,  or 
particularly  of  the  one  hearing  the  charges,  his  place 
might  be  supplied  temporarily  in  order  that  the  business 
of  the  "  term "  might  not  be  interfered  with,  without  the 
accused  having  to  be  removed  from  the  office  as  a  condition 
precedent  to  such  appointment.  Without  this  section 
ample  provision  is  made  for  the  appointment  of  officers  to 
fill  vacancies,  and  we  can  see  no  sufficient  reason  for  giv- 
ing the  word  any  other  meaning  than  that  to  which  it  is 
ordinarily  and  usually  entitled. 

The  next  and  last  question  is  as  to  the  effect  of  the  pro- 
ceedbgs  in  error  for  the  purpose  of  reviewing  the  judg- 
ment of  removal.  The  right  of  the  respondent  to  prosecute 
proceedings  in  error  is  not  questioned  by  the  relator.  But 
the  question  is,  assulning  that  respondent  has  that  right, 
does  the  bond  filed  by  him  suspend  the  judgment  of  re- 
moval until  a  final  hearing  in  the  reviewing  court?  It  is 
not  claimed  by  respondent,  and  could  not  rightly  be  so 
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claimed^  that  any  provision  of  statutory  law  can  be  found 
which  would  give  the  right  to  supersede  this  judgment. 
While  section  588  of  the  civil  code  makes  provision  for  a 
stay  of  execution  in  the  cases  therein  named,  yet  cases  of 
this  kind  do  not  come  within  its  provision.  As  was  said 
by  Chief  Justice  Maxwell  in  The  State,  ex  rd.^  v.  The 
Judges,  ante  p.  149,  "The  provisions  for  a  mpersedeas 
are  not  as  broad  as  those  for  the  review  of  judgments 
on  error/'  But  it  is  insisted  that  section  901  of  the  civil 
code  is  intended  to  apply  to  cases  of  the  kind  at  bar,  and 
that  by  its  provisions  a  stay  of  proceedings  can  be  had  as 
by  the  former  practice  when  the  writ  of  error  existed  as  a 
writ  of  review.  There  are  some,  to  us,  insurmountable 
objections  to  this  view.  By  section  509  of  the  civil  code, 
the  writ  of  error  is  abolished,  but  the  power  of  courts  to 
compel  complete  and  perfect  transcripts,  etc.,  as  in  writs 
of  error,  is  preserved.  Judgments  and  final  orders  are  as 
much  the  subject  of  review  as  they  were  formerly,  but  the 
power  of  review  is  given  alone  by  statute  by  proceedings 
in  error  without  the  intervention  of  the  allowance  of  a 
writ  of  error,  acceptance  of  bail,  etc.  Section  901  is  as 
follows :  "  Rights  of  civil  action  given  or  secured  by  ex- 
isting laws  shall  be  prosecuted  in  the  manner  provided  by 
this  code,  except  as  provided  in  the  following  section.  If 
a  case  ever  arise  in  which  an  action  for  the  enforcement  or 
protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong,  cannot  be  had  under  this  code,  the  practice  hereto- 
fore in  use  may  be  adopted  so  far  as  may  be  necessary  to 
prevent  a  failure  of  justice." 

While  we  need  not  stop  now  to  enquire  just  what  cases 
might  arise  where  '^  the  enforcement  or  protecti<Mi  of  a  right 
or  the  prevention  of  a  wrong''  could  not  be  had,  it  is  clear 
that  this  case  is  not  one  of  those  described  in  this  section. 
Ample  provision  is  made  by  law  for  the  redress  of  the 
wrong  complained  of  and  the  protection  of  all  rights  by 
29 
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the  proper  tribunal,  and  a  method  of  procedure  is  provided. 
The  right  of  review  by  appeal  or  proceedings  in  error  is  a 
statutory  one.    Wileax  v.  Saunders^  4  Neb.,  569.    State  v. 
Ensiguj  11  Id.,  631.    Sees.  580  and  777,  civil  code.    Pro- 
vision having  been  made  for  the  review  of  all  judgments 
and  final  orders  made  by  inferior  tribunals,  and  special 
provisions  having  been  made  for  a  stay  of  execution  in 
certain  cases  (section  588,  civil  code),  it  must  be  taken  as 
the  legislative  will  that  other  cases  are  excluded.     In  this 
connection  it  is  urged  with  considerable  force  that  if  re- 
spondent is  not  permitted  to  supersede  the  judgment  of 
the  county  board,  if  the  judgment  of  ouster  against  him 
should  be  finally  reversed,  he  would  be  deprived  of  his 
office  and  the  emoluments  thereof,  without  any  recourse 
upon  the  relator.    Whether  or  not  this  is  true  we  need  not 
now  decide ;  but  if  it  is,  it  is  an  omission  which  can  be 
corrected  by  the  l^islature  alone.     But  it  may  also  be 
said  that  the  law  of  removals  from  office  must  have  been 
intended  as  a  somewhat  summary  method  of  removing 
officials  who  were  violating  the  law ;  and  if  the  decisions 
of  county  boards  may  be  locked  up  by  a  supersedeas 
bond,  the  short  official  tenures  of  county  officers  in  this 
state  would  enable  a  corrupt  official  to  hold  the  office  until 
the  expiration  of  his  term,  in  defiance  of  all  efforts  to 
remove  him  for  official  misdemeanors.   This  is  not  intended 
as  a  reflection,  in  any  degree,  upon  the  merits  of  the  case 
pending  in  the  district  court,  but  as  a  suggestion,  in  a  gen- 
eral way,  that  the  omission  of  the  legislature  to  provide  a 
method  of  superseding  may  not  have  been  an  oversight.    It 
must  be  so  treated  until  otherwise  expressed.    In  this  con- 
nection it  would  not  be  deemed  improper,  perhaps,  for  us 
to  add,  that  in  cases  of  this  kind,  where,  if  a  judgment  of 
removal,  if  wrongful,  would  work  great  hardship  to  the 
removed  official,  it  is  apparent  that  reviewing  courts  should 
render  all  practicable  aid  to  such  person  by  granting  an 
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early  heariog  and  determination  of  snch  cases,  in  order 
that  the  injury,  if  any,  might  be  as  light  as  possible,  but 
farther  than  this  they  cannot  go. 
A  peremptory  writ  most  be  allowed  as  prayed. 

WbJT  ALLOWED. 

The  other  judges  concur. 


BUBLINGTON  &  MiSSOUBI  RlYEB  RaILBOAD  COHPAItr 

IN  Nebraska,  plaintipf  in  ebbob,  v.  Thomas 

DOBSON,   DEFENDANT  IN  EBBOB. 

Jurisdiction  of  Supreme  Court:  impbotimests.  In  pro- 
ceedings in  error  to  review  a  judgment  of  tbe  district  oonrt, 
whereby  the  Talne  of  improTements,  rents,  and  pn^ts,  and  of 
the  real  estate,  was  found  upon  appnusement^  the  sapreme 
court  has  no  authority  to  order  a  reference  for  tbe  poipose  of 
ascertaining  the  value  of  rents  and  profits  aocruing  after  the 
verdict  or  assessment  of  the  appraisers  and  during  the  pendent^ 
of  the  proceedings  in  the  supreme  court. 

Ebbob  to  the  district  court  of  Seward  county.  Tried 
below  before  Gbobge  W.  Post,  J. 

Marguetty  Deweese  &  HdUj  for  plaintiff  in  error. 

William  Xeese,  for  defendant  in  error. 

Reese,  J. 

After  the  opinion  in  this  case,  which  is  reported  in  17 
Neb.,  466,  was  filed,  plaintiff  in  error  filed  a  motion  for 
a  reference  of  the  cause  to  a  referee,  to  take  testimony  as 
to  the  value  of  the  net  rents  and  profits  of  the  luid  re- 
ceived by  defendant  since  the  finding  of  the  jury  below. 
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and  to  ascertain  the  amount  of  taxes  paid  bj  defendant 
The  application  being  made  in  the  absence  of  defendant, 
the  order  of  reference  was  granted,  but  on  condition  that 
all  questions  of  law  should  be  reserved  by  the  court  until 
the  report  of  the  referee  was  made.  Upon  the  report  be- 
ing filed,  the  defendant  filed  exceptions  thereto,  the  second 
and  third  of  which  are  as  follows: 

"  2d.  There  is  no  law  or  authority  whatever  to  allow 
the  plaintiff  any  rents  and  profits  during  the  time  it  has 
been  disputing  the  judgment  of  the  court  below  by  pro- 
ceedings in  error. 

"  8d.  This  court  is  without  jurisdiction  to  make  the 
order  referring  this  case  for  the  purpose  of  ascertaining 
the  net  value  of  the  annual  rents  and  profits  since  the  date 
of  the  finding  of  the  jury  in  the  district  court." 

The  question  here  presented  is,  whether  or  not  the  court 
has  power  under  the  statute  to  order  a  new  reference, 
either  to  a  referee  or  a  jury,  for  the  purpose  of  ascertain- 
ing the  value  of  rents  and  profits  after  they  have  once 
been  ascertained  by  the  verdict  of  a  jury  of  appraisers 
appointed  by  the  district  court 

Section  3  of  chapter  63  of  the  Compiled  Statutes  of 
1885  provides,  that  the  court  rendering  the  judgment  or 
decree  of  eviction  shall,  at  the  request  of  the  occupant  or 
claimant,  issue  an  order  to  the  sheriff  of  the  county  wherein 
the  real  estate  is  situated,  to  summon  three  disinterested 
freeholders  of  such  cotmty,  whose  duty  it  shall  be  to  ap- 
praise such  real  estate  and  the  improvements  at  their  cash 
value.  This  order  issued  to  the  sheriff  to  be  accompanied 
by  written  instructions  from  the  court  to  the  appraisers. 
By  section  4  it  is  provided  that  the  appraisers  shall  jointly 
view  the  real  estate  and  assess  the  value  of  the  improve^ 
ments,  the  rents  and  profits,  and  of  the  land.  It  is  further 
provided  in  this  chapter  that  upon  the  report  of  the  ap- 
praisers having  been  made,  a  judgment  shall  be  rendered 
thereon  according  to  the  return,  unless  the  same  is  set 
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aside  for  cause  shown.  This  was  all  done  in  the  case  at 
bar^  but  plaintiff,  not  being  satisfied  with  the  action  of  the 
court,  removed  the  case  to  this  court  by  proceedings  in 
error,  where,  as  we  have  seen,  the  judgment  was  a£5rmed. 
17  Neb.,  465.  The  judgment  of  the  district  court  during 
all  the  time  has  remained  in  force,  and  so  remains  at  this 
time.  We  know  of  no  provisions  of  law,  except  those 
above  referred  to,  for  ascertaining  the  value  of  rents  and 
profits.  Neither  do  we  find  any  provision  in  the  statute 
for  any  other  assessment  than  bj  the  tribunal  provided  bj 
the  third  section  of  the  act.  The  proceeding  in  this  court 
in  this  case  was  simply  one  of  review,  and  when  the  judg- 
ment was  affirmed  it  remained  only  for  the  district  court, 
upon  being  notified  of  the  fact,  to  carry  it  into  effect. 

We  are  of  the  opinion  that  the  reference  of  the  case 
was  without  authority  of  law,  and  the  report  of  the  referee 
should  be  set  aside.    Judgment  will  be  entered  accordingly. 

Judgment  aooobdinglt. 
The  other  judges  concur. 


10    458 
65    908 


David  H.  Skinner,  plaintifp  in  ebrob,  v.  John  M. 
Majors,  defendant  in  error. 

Contract:  bbbaoh.  In  an  action  on  oontract  for  damages  for 
withdrawing  certain  cattle  from  the  herd  of  the  plaintiff  dnring 
the  herding  season,  it  being  stipulated  in  the  contract  that 
plaintiff  should  not  receive  more  than  two  hundred  head  of 
cattle  in  his  herd,  and  it  being  admitted  by  the  plaintiff  on  the 
stand  as  a  witness  in  his  own  behalf,  that  when  defendant's 
cattle  were  withdrawn  from  the  herd  there  were  203  other  cat- 
tie  in  the  herd ;  and  it  also  appearing  from  the  evidence  that 
plaintiff's  herd  ground  was  scant  and  probably  deficient ;  Held, 
Error  on  the  part  of  the  court  to  refrise  an  instruction  giving 
a  fair  expression  of  the  law  as  to  the  right  of  the  defendant  to 
2«move  his  cattle  under  such  state  of  fiacts. 
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Ebrob  to  the  district  ooart  of  Saline  ooonty.  Tried 
below  before  Mobbib,  J. 

Hastmgs  &  MoOirvtiej  for  plaintiff  in  error. 

X  H.  Ortmm,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  on  a  written  contract,  which  I 
here  copy : 

'^This  agreement,  entered  into  24th  daj  of  April,  1882, 
between  D.  H.  Skinner  and  Mich.  Majors,  witnesseth,  that 
the  said  D.  H.  Skinner,  in  consideration  of  the  covenants 
of  the  said  Mich.  Majors  hereinafter  set  forth,  does  hereby 
let  to  the  said  Mich.  Majors,  on  or  about  the  above  date, 
his  herd  of  cattle,  consisting  of  from  126  to  150  head,  to 
be  herded  during  the  herding  season  of  the  year  1882  for 
the  consideration  of  one  dollar  and  twenty-five  cents  per 
head  for  the  full  herding  season,  and  a  pro  rata  amount 
for  those  that  may  be  herded  during  a  part  of  the  herding 
season.  The  said  Mich.  Majors,  for  and  in  consideration 
of  the  above  named  amount  of  money,  does  hereby  cove- 
nant and  agree  to  take  good  and  faithful  care  of  the  above 
cattle,  and  to  see  that  they  have  salt  not  less  than  twice  per 
week.  The  said  Majors  also  agrees  to  be  responsible  for 
the  cattle  while  in  his  care ;  also,  that  he  (Mich.  Majors) 
will  make  good  by  paying  an  equivalent  for  all  cattle  that 
may  disappear,  or  be  crippled,  or  die,  or  meet  with  an 
accident  or  injury  in  any  way,  except  it  be  by  natural  death 
or  by  unavoidable  accident;  and  in  case  of  death  or  injury 
the  said  Mich.  Majors  agrees  to  notify  the  said  D.  H. 
Skinner  of  the  same.  The  said  Mich.  Majors  also  to  fur- 
nish the  above  cattle  with  plenty  of  water  and  pasture  at 
all  times,  and  in  case  his  pasture  should  become  insufficient 
for  the  cattle  before  the  close  of  the  herding  season,  the 
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said  Mich.  Majors  agrees  to  notify  said  D.  H.  Skinner,  and 
allow  the  said  D.  H.  Skinner  to  remove  his  cattle  by  pay* 
ing  a  pro  rata  sum  for  the  time  occupied  in  herding.  The 
said  Mich.  Majors  also  agrees  to  take  not  more  than  two 
hundred  head  of  cattle  in  his  herd.'^  Signed  by  D.  H.  Skin- 
ner and  J.  M.  Majors. 

The  action  was  brought  by  John  M.  Majors,  plaintiff^ 
against  David  H.  Skinner  and  John  W.  Hitchcock,  defend- 
ants. 

The  plaintiff's  petition  embraces  three  causes  of  action, 
the  first  being  for  a  breach  of  the  contract  above  set  out ;  the 
second  being  for  board  and  labor  furnished  and  performed 
by  the  plaintiff  for  the  defendants  to  the  amount  and  of 
the  value  of  ten  dollars;  the  third  count  being  for  damages 
sustained  by  the  plaintiff  in  and  about  pursuing  the  said 
defendants  for  the  purpose  of  recovering  a  certain  steer 
belonging  to  another  party,  and  for  which  plaintiff  was 
responsible,  and  which  was  driven  away  by  defendants 
with  their  herd,  and  for  which  damages  plaintiff  claimed 
the  sum  often  dollars.  The  plaintiff  prayed  judgment  in 
the  sum  of  one  hundred  and  fifty  dollars. 

The  defendants  answered,  denying  that  they  ever  entered 
into  the  contract  declared  upon,  but  admitting  that  the 
defendant  D.  H.  Skinner  entered  into  a  contract  with  the 
said  plaintiff  of  the  general  tenor  and  effect  of  the  contract 
set  out  in  plaintiff's  petition.  Defendants  also  allege,  in 
and  by  their  said  answer,  that,  pursuant  to  said  contract 
and  agreement,  said  D.  H.  Skinner  furnished  to  said  plain- 
tiff 126  head  of  cattle  on  the  26th  day  of  April,  1882,  and 
five  head  of  cattle  on  the  27th  day  of  April,  1882,  and 
nine  head  of  cattle  on  the  8th  day  of  May,  1882,  and  took 
out  one  head  of  cattle  on  the  13th  day  of  May,  1882,  to 
pasture  and  herd  as  before  agreed  upon  in  said  agreement ; 
but  that  said  plaintiff  did  not  take  good  care  of  said  cattle; 
did  not  give  them  salt  twice  a  week;  did  not  furnish  said 
cattle  plenty  of  water  and  pasture  at  all  times,  and  that 
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said  plaintiff  did  take  more  than  two  hundred  head  of  cattle 
in  his  herd;  that  said  plaintiff  neglected  his  duties  as  a 
herder  and  carer  for  cattle,  worried  and  permitted  them  to 
be  worried  by  dogs  and  men;  kept  them  in  a  dose  pen  or 
yard  during  a  large  portion  of  the  time;  neglected  to  fur- 
nish them  with  salt^  and  neglected  to  give  them  water  or 
pasture,  so  much  so  that  said  cattle  became  poor  and  feeble ; 
and  that  on  the  29th  day  of  May,  1882,  said  D.  H.  Skin- 
ner, under  and  by  virtue  of  the  terms  of  said  agreement, 
took  said  cattle  and  removed  them,  as  he  had  a  right  to  do, 
and  that  said  Skinner  paid  said  plaintiff  for  herding  said 
cattle,  at  and  before  the  time  he  took  them  away  from  said 
plaintiff,  the  sum  of  $38.00,  and  then  and  there  duly  ten- 
dered said  plaintiff  the  further  sum  of  one  dollar  and  five 
cents,  which  was  all  that  was  due  the  said  plaintiff  from 
these  defendants,  or  either  of  them.  They  also  all^  that 
one  of  said  cattle  of  the  value  of  $80  died,  and  was  wholly 
lost  through  the  neglect  of  said  plaintiff.  They  deny  all 
other  allegations  of  said  plaintiff's  petition. 

The  plaintiff,  by  his  replies,  denied  each  and  every  alle- 
gation of  the  answer,  except  as  to  the  number  of  cattle,  and 
the  amount  of  money  paid,  and  the  amount  tendered  by 
defendants  to  the  plaintiff. 

There  was  a  trial  to  a  jury,  with  verdict  and  judgment 
for  the  plaintiff  against  the  defendant  Skinner  for  the  sum 
of  one  hundred  and  one  dollars,  and  for  the  defendant 
Hitchcock  and  against  the  plaintiff.  The  defendant  Skin- 
ner brings  the  cause  to  this  court  on  error. 

There  are  fourteen  errors  assigned,  but  it  is  not  deemed 
necessary  to  examine  more  than  one  of  them  for  the  pur- 
pose of  presenting  the  conclusion  to  which  I  have  arrived. 
Plaintiff  in  error  assigns  as  error  the  refusal  by  the  court 
to  give  in  charge  to  the  jury  number  9  of  instructions,  as 
prayed  by  the  defendants.  The  following  is  the  instruo-^ 
tion  refused: 
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"  9.  If  the  jury  find  that  Majors  took  more  cattle  into 
his  herd  than  agreed  upon,  without  the  consent  of  Skin- 
ner, then  Skinner  had  tlie  right  to  remove  his  cattle,  and 
the  plaintiff  should  not  recover  any  damages  for  the  breach 
of  the  contract" 

This  was  an  action  for  the  breach  of  a  contract.  There 
is  no  claim  for  a  quantum  meruit.  The  plaintiff  ad- 
mitted upon  his  cross-examination,  when  on  the  stand  as  a 
witness  on  his  own  behalf,  that  the  $88  received  by  him 
from  the  defendants,  and  the  one  dollar  and  five  cents  ten- 
dered, which  tender  was  admitted  in  the  pleadings,  was 
about  the  contract  price  for  keeping  the  cattle  for  the  whole 
length  of  time  that  they  were  in  fact  in  his  possession. 
By  the  express  terms  of  the  contract  he  agreed  "  to  take 
not  more  than  two  hundred  head  of  cattle  in  his  herd." 
Upon  plaintiff's  cross-examination  above  referred  to,  he 
stated  that  when  defendants  took  their  cattle  away  he  had 
203  head  of  other  cattle  in  his  herd. 

It  is  apparent  firom  the  testimony  that  the  plaintifi^s 
herd  ground  was  limited  and  of  scant  dimensions,  as  well 
as  of  inferior  quality,  and  it  is  placing  the  construction 
upon  the  contract  the  most  favorable  to  the  plaintiff  to  say 
that  the  contract  was  entered  into  with  special  reference  to 
the  particular  tracts  and  parcels  of  land  upon  which  the 
cattle  were  to  be  herded.  It  is  fair  also  to  presume  that 
the  plaintiff  in  error  knowing  the  scant  quantity  and  in- 
ferior quality  of  the  grass,  was  induced  to  stipulate  as  he 
did,  that  the  number  of  cattle  to  be  herded  by  the  plaintiff, 
including  those  of  defendant,  should  not  exceed  two  hun- 
dred head.  This  was  a  lawful  as  weU  as  a  reasonable 
stipulation  to  make,  and  was  as  binding  on  the  parties  as 
any  provision  of  the  contract,  and  was  one  to  which  the 
defendants  had  a  right  to  have  the  attention  of  the  jury 
directed  by  a  proper  instruction.  The  instruction  above 
quoted  fairly  presented  the  point,  and  should  have  been 
given. 
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As  for  the  above  error  there  must  be  a  new  trial,  none 
of  the  other  errors  assigned  will  be  examined. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  law. 

BeYEBSED  and  BEMAITDED. 

The  other  judges  concur* 


10  m 

so   STS' 
.  89     86' 

^  ^    Geoboe  Masters,  plaintiff  in  errob,  v.  Ellen  A, 
S  1^  Marsh,  defendant  in  errob. 

^    M8 

rT9  1^     1.    Bastardy:    xvidbncx.    Uponatrialin  thedifltrictoomtina 

I  ^  ^  proceeding  under  the  proyisions  of  tl^e  statute  for  the  support 

I  p8  874  and  maintenance  of  illegitimate  children,  it  is  not  error  on  the 

'  g  ^  part  of  the  court  to  reAise  to  allow  counsel  for  the  defendant  to 

34  Ml  cross-examine  the  prosecutrix  as  to  what  she  testified  to  in  her 

^,  examination  before  the  magistrate  before  whom  the  proceeding 

36  416  was  instituted,  her  examination  before  the  magistrate  being 

10  468  certified  up. 

<38    110  ^ 

19  468     SJ.    — — :    — — .     On  such  trial  it  was  not  error  for  the  court  to 

46    3M' 

-2^  sustain  the  objection  of  counsel  for  the  plaintiff  to  the  question 

45  481  put  to  her  on  cross-examination  by  counsel  for  the  defendant  in 

"^  R^l  *^®  following  words:  DidnH  you  have  intercourse  with    *    * 

48  6131  *   there  in  that  house  about  that  time  ?  "  the  time  referred  to 

being  shown  by  the  context  to  be  about  nineteen  months  before 

the  birth  of  the  child. 

Trial :  offer  of  evidencpi.  In  order  to  predicate  error  upon 
the  sustaining  by  the  court  of  an  objection  to  a  question  pro- 
pounded to  a  party's  own  witness,  the  party  must  make  an 
offer  to  prove  the  fact  or  facts  sought  to  be  elicited  by  the  ques- 
tion. 


19  458 
62  871n 
62  427n 


:  Accx)UKT  BOOKS  are  admissible  as  evidence  in  an  ac- 
tion only  where  they  contain  charges  by  one  party  against  the 
other,  etc. 
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Ebror  to  the  district  court  for  Fillmore  coontj.  Tried 
below  before  Mobbis^  J. 

•7".  W.  EUeTj  for  plaintiff  in  error,  cited :  Spwrgeon 
V.  CUmmxyMy  6  Neb.,  807.  Young  v.  Makqpeaoe,  103 
Mass.,  63.  AUsokuUr  v.  Algaza,  16  Neb.,  631.  McCoy 
V.  People,  65  111.,  439.  State  v.  Bead,  45  Iowa,  469. 
Zwdfel  V.  State,  27  Wis.,  396. 

John  P.  Mavle,  for  defendant  in  error,  cited :  1  Green- 
leaf  Evidence,  514,  515.  Duffies  v.  State,  7  Wis.,  567. 
Eddy  V.  Gray,  4  Allen,  435.  PauU  v.  Paddford,  16 
Graj,  263.     Commonwealth  v.  Moore,  3  Pick.,  194. 

C!oBB,  J. 

The  plaintiff  in  error  was  tried  on  the  complaiBt  of 
Ellen  A.  Marsh,  found  guilty  by  the  verdict  of  a  jury, 
and  adjudged  to  be  the  reputed  father  of  the  bastard  child 
of  said  Ellen,  and  to  stand  charged  with  the  maintenance 
of  said  child  in  the  sum  of  five  hundred  dollars,  and  to 
pay  the  costs  of  suit.  To  the  proceedings  in  the  trial 
court  he  assigns  sixteen  errors. 

The  first  assignment  is,  that  the  court  erred  in  sustain- 
ing the  objection  of  counsel  for  the  complainant  to  the 
following  question  put  to  the  complaining  witness  upon 
her  cross-examination. 

"Q.  Did  you  not  state  in  your  examination  befcwre 
Mr.  Dimock,  justice  of  the  peace,  that  it  was  in  the  latter 
part  of  November  that  you  w^t  and  looked  at  the  book 
to  see  the  date  the  lard  was  bought.^'  The  third  and 
fourth  errors  assigned  are  for  sustaining  the  objections  of 
counsel  for  complainant  to  questions  of  the  same  character 
put  to  the  same  witness,  all  referring  to  her  statements 
made  before  the  examining  magistrate  when  on  oath  upon 
her  original  examination.     These  three  assignments  may 
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then  be  considered  together.  The  sole  object  of  asking 
these  questions  was  to  obtain  from  the  witness  either  an 
admission  or  a  denial  that  she  had  made  such  statements 
in  her  examination  before  the  magistrate.  In  ordinary 
cases  such  cross-examination  for  such  purposes  is  doubtless 
admissible,  but  in  bastardy  cases  the  reason  or  necessity 
for  such  examination  does  not  exist.  Section  1  of  chap- 
ter 37y  Comp.  Stats.^  provides  that^  upon  the  arrest  of  any 
person  accused  of  being  the  father  of  a  bastard  child,  the 
justice  "  shall  examine  the  complainant  under  oath  respect- 
ing the  cause  of  her  complaint^  and  such  accused  person 
shall  be  allowed  to  ask  the  complainant,  when  under  oath, 
any  question  he  may  think  necessary  for  his  justification; 
all  of  which  questions  and  answers,  together  with  every 
other  part  of  the  examination,  shall  be  reduced  to  writing 
by  the  justice  of  the  peace/'  etc.  Section  6  of  the  same 
chapter  provides  that,  **  at  the  trial  of  such  issue  the  ex- 
amination before  the  justice  shall  be  given  in  evidence/' 
etc.  It  appears  from  the  record  that  this  course  was  pur- 
sued in  the  case  at  bar,  and  the  testimony  of  the  complain- 
ing witness  as  given  before  the  magistrate,  having  been 
taken  down  in  writing  and  produced  on  the  trial,  it  would 
have  been  a  waste  of  time,  to  say  the  most  of  it,  on  the 
part  of  the  court,  to  have  permitted  the  defendant's  counsel 
to  cross-examine  the  complainant  as  to  what  she  testified 
to  before  the  magistrate.  If  her  statements  before  the 
jury  were  inconsistent  with  those  made  before  the  magis- 
trate, such  inconsistenqr  would  furnish  a  fair  ground  for 
invalidating  her  testimony  and  of  attacking  her  credit  be- 
fore the  jury,  and  no  cross-examination  was  necessary  for 
that  purpose. 

The  second  error  assigned  is,  the  sustaining  by  the  court 
of  the  objection  by  counsel  for  complainant  to  the  follow- 
ing question  put  to  complaining  witness  on  her  cross-ex- 
amination, by  defendant's  counsel : 

"  Q.  Didn't  you  have  intercourse  with  Tot  Conner  there 
in  that  house  about  that  time?" 
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B7  reference  to  the  context^  it  appears  that  the  house  re- 
ferred to  was  Roper's  restaurant  or  eating  house,  at  Greneva, 
and  the  time  referred  to  was  the  time  of  the  county  fair 
^*  about  two  years  ago/*  The  trial  took  pkce  on  the  6th 
day  of  November,  1884.  The  child  was  born  on  the  7th 
day  of  June,  1884.  It  is  conceded,  and  must  be,  that  the 
defendant  may  show  by  the  complainant,  or  any  other  wit- 
ness, that  she  had  intercourse  with  any  man,  other  than  the 
defendant,  at  or  about  the  time  when  the  child  must  have 
been  begotten,  according  to  the  usual  course  of  nature. 
The  period  of  gestation  may  be  safely  stated  as  a  general 
proposition  at  from  two  hundred  and  fifly-two  to  two  hun- 
dred and  eighty-five  days.  Allowing  the  greatest  latitude 
of  enquiry  I  think  it  should  be  confined  to  a  period  of  time 
between  the  lowest  number  of  days  above  stated  and  that 
of  three  hundred  days  before  the  birth  of  the  child.  The 
time  referred  to  by  the  question  which  we  are  now  consid- 
ering, "  about  two  years  ago'' — two  years  before  the  6th 
day  of  November,  1884 — was  about  nineteen  months  before* 
the  birth  of  the  child.  If  the  prosecutrix  had  admitted 
that  she  had  intercourse  with  the  person  named  at  that 
time,  it  would  have  had  no  tendency  to  disprove  the  charge 
that  the  defendant  was  the  father  of  her  child.  The  3d, 
4th,  and  6th  assignments  of  error  fall  within  the  above  facts 
and  reasoning,  and  hence  need  not  be  specifically  stated. 
The  above  remarks  will  also  apply  to  the  10th  assignment  of 
error.  Under  this  head  counsel  groups  five  questions  put 
to  the  witness  Walters,  to  the  giving  of  which  the  court 
sustained  the  objection  on  the  part  of  the  complaint  that 
the  same  were  irrelevant  and  immaterial,  the  time  not  being 
fixed.  The  purport  of  all  these  questions  is,  whether  the 
witness  had  seen  the  prosecuting  witness  together  with  a 
young  man  named  Tot  Conner,  in  the  night  time,  go  into 
an  unoccupied  house  in  the  village  of  Exeter.  In  no  in- 
stance was  the  time  fixed,  so  that  any  answer  indicated  by 
the  frame  of  the  question  would  have  been  material,  or 
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tended  to  prove  any  fact  disproving  the  charge  that  de- 
fendant is  the  father  of  the  child.  In  this  connection  it  is 
proper  to  say  that  this  witness^  John  Walters,  was  a  wit- 
ness called  on  the  part  of  the  defendant  It  may  be  said 
to  be  the  settled  law  of  this  state,  that  in  order  to  predicate 
error  upon  the  sustaining  by  the  court  of  an  objection  to 
a  question  propounded  to  a  party^s  own  witness,  the  party 
must  make  an  offer  to  prove  the  fact  or  &cts  sought  to  be 
elicited  by  the  question.  See  McUhewa  v.  State,  arde  p. 
330. 

This  rule  seems  to  have  been  lost  sight  of  by  counsel,  as 
it  was  especially  applicable  to  the  questions  which  we  are 
now  examining.  Even  had  the  time  beeti  fixed,  when  the 
questions  suppose  that  the  prosecuting  witness  may  have 
been  seen  entering  the  unoccupied  house  with  the  young 
man  named,  to  be  at  or  about  nine  lunar  months  before  the 
birth  of  the  child,  the  facts  indicated  by  the  question  un- 
^^'  accompanied  by  other  facts  would  have  been  of  but  little 

if  any  value  as  casting  doubt  upon  the  parentage  of  the 
child,  while  if  followed  by  an  offer  to  prove  other  and  ad- 
ditional fitcts,  such  as  their  being  alone,  the  length  of  thdr 
stay,  etc.,  they  might  have  been  of  considerable  value. 

The  sixth  error  is,  '^  that  the  court  erred  in  sustaining 
the  objection  to  the  following  question  asked  of  Charlotte 
J.  Marsh,  mother  of  plaintiff,  on  her  cross-examination : 

^'Q.  Did  you  not  know  of  her  (Ellen,  the  plff.)  having 
an  abortion  before  she  was  in  the  family  way  with  this 
child" 

This  witness  had  testified  to  nothing  in  her  examination- 
in-chief,  upon  which  the  above  question  could  be  consid- 
ered cross-examination.  Besides  she  had  just  testified  on 
her  cross-examination  that  she  did  not  know  of  her  daugh- 
ter ^^  ever  being  in  a  family  way  before  this  time,"  and  it 
was  utterly  irrelevant  to  the  inquiry  in  hand  whether  she 
had  had  an  abortion  or  not. 

The  7th  assignment  of  error  is,  ^^  that  the  court  etred 
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in  sustaiDing  the  objection  of  counsel  for  the  proeecatrix 
to  the  following  questions  asked  John  Linden  on  his  cross- 
examination  : 

**  Q,  1 .  When  she  told  you,  how  did  this  conversation 
come  up,  when  she  told  you  that  she  was  in  the  fiunily 
way? 

^*  2.  What  did  you  say  when  she  told  you  that^  that  she 
was  in  the  fiunily  way  ? 

^^  8.  Did  she  tell  you  once  before  that  she  was  in  the 
fSEunily  way?^' 

The  first  two  of  these  questions  were  objected  to  by 
counsel  for  complainant  for  the  reason  that  it  was  not  cross- 
examination,  and  was  irrelevant,  which  objection  was  sus- 
tained. In  this  I  think  the  court  erred.  It  certainly  was 
cross-examination  in  view  of  the  object  for  which  this  witr 
ness  was  placed  upon  the  stand,  and  of  his  examination-in- 
chief.  There  were  doubtless  such  circumstances  of  famil- 
iarity and  opportunity  existing  between  this  witness  and 
the  prosecutrix  as  to  render  it  necessary  in  the  opinion  of 
her  counsel  to  call  him  as  a  witness  on  her  side,  and  by 
his  testimony  negative  such  conclusions  as  might  be  drawn 
from  these  circumstances.  In  his  examination*in-chief  he 
had  negatived  these  circumstances,  but  he  had  testified  to 
a  condition  of  innocent  familiarity  between  himself  and  the 
prosecutrix,  not  only  quite  unusual  in  our  state  of  society, 
but  which,  as  I  view  it,  rendered  every  communication  and 
conversation  between  them  at  about  that  period  a  proper 
subject  of  cross-examination  and  criticism.  Yet,  neverthe- 
less, I  do  not.  think  the  said  error  sufficiently  prejudicial 
to  the  defendant  to  call  for  a  reversal  of  the  judgment  for 
the  sustaining  of  said  objections.  The  witness  denied  any 
act  of  intercourse  with  the  prosecutrix,  and  it  is  not  to  be 
presumed  that  with  any  latitude  of  cross-examination  he 
would  have  reversed  his  testimony  in  that  respect  Indeed^ 
there  is  no  logical  sequence  between  any  answer  which  he 
could  have  been  expected  to  give  to  either  of  the  questions 
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and  the  capital  fact  in  the  case — ^the  parentage  of  the 
child. 

As  to  the  third  of  the  above  questions^  it  was  repeated 
in  a  slightly  modified  form,  allowed  by  the  ooort,  and  an- 
swered by  the  witness,  which  answer  completely  covera 
and  satisfies  the  question  in  its  original  form. 

The  8th  error  assigned  arises  upon  the  sustaining  by  the 
court  of  the  objections  of  counsel  for  the  plaintifi^  to  three 
questions  put  by  counsel  for  the  defendant  to  Francis 
Marsh,  father  of  the  plaintiff,  and  a  witness  in  her  behalf, 
on  his  cross-examination. 

"Q.  1.  Did  you  or  did  you  not  tell  Tom  Powell,  then 
in  your  meat  shop,  on  the  day  that  Masters  was  arrested, 
or  about  that  time,  that  Masters  was  the  fitther  of  that 
child,  and  that  he  took  the  girl  Ellen  away  from  the  wash- 
tub  and  done  it  to  her  three  times  in  about  fifteen  minutes? 

"  2.  Did  you  or  did  you  not  in  that  conversation  tell 
Mr.  Powell  that  Mr.  Masters  had  intercourse  with  your 
daughter  three  times  in  Dogtown,  or  words  to  that  effect? 

^^  3.  When  did  you  first  find  out  or  learn  that  your 
daughter  was  in  the  family  way  with  this  child?'* 

In  her  examination-in-chief,  the  complaining  witness 
had  stated  that  she  identified  the  day  when  the  child  was 
b^otten  by  the  fact  that  on  that  day  a  certain  item  of 
account  was  charged  to  the  defendant  on  her  fiEither's  ao- 
oount  books.  This  witness,  her  fiither,  was  called  to  tes- 
tify as  to  the  day  upon  which  that  entry  was  made  in  his 
books.  His  examination-in-chief  was  confined  to  that  point 
alone,  except  that  he  testified  that  he  saw  the  defendant  on 
that  day  ^' just  as  he  was  going  away.''  It  will  thus  be 
seen  that  the  questions  objected  to  and  ruled  out  were  not 
only  not  legitimate  cross-examination,  but  utterly  irrele- 
vant and  inconsequential  so  fiur  as  the  serious  investi^gation 
•of  the  issue  involved  in  the  case  was  concerned. 

The  9th,  llth,  12th,  13th,  16th,  and  16th  errors  assigned 
are  each  identical  with  some  one  of  those  already  oonaid- 
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ered  and  found  not  well  taken^  and  it  would  be  but  a  mere 
repetition  of  words  to  examine  them  each  in  detail^  which 
time  and  space  admonish  me  not  to  do. 

The  14th  assignment  of  error  is,  however,  of  a  very  dif- 
ferent character.     It  is  as  follows: 

^'  14th.  The  court  erred  in  admitting  in  evidence  against 
objections  the  entries  of  C.  C.  Vanaum^s  books.'' 

The  prosecutrix  had  testified  on  her  examination-in-chief 
that  the  defendant  was  the  father  of  her  child;  that  he  had 
intercourse  with  her  five  times,  the  last  time  being  on  the 
26th  day  of  September,  1883,  in  her  father's  house  in  the 
village  of  Exeter.  She  identified  the  date  by  the  fact  that 
on  the  same  day  of  the  last  intercourse  with  her  the  de- 
fendant also  bought  some  lard  of  her  mother,  which  was 
charged  to  him  under  that  date  in  her  father's  account 
books.  That  when  she  began  to  fear  that  she  was  in  the 
family  way,  she  went  and  examined  the  books,  found  the 
charge,  and  fully  identified  the  date  of  the  charge  as  the 
day  on  which  the  child  was  begotten,  etc.  After  the  case 
was  rested  on  the  pitrt  of  the  plaiutifi^,  the  defendant  took 
the  stand  as  a  witness  in  his  own  behalf,  and  testified  that 
he  was  at  his  own  home  engaged  in  threshing  on  the  said 
25th  day  of  September,  1883,  and  was  not  at  the  village 
of  Exeter  at  all  on  that  day.  Witness  professes  to  account 
for  where  he  was  and  what  he  was  doing  during  the  whole 
of  every  day,  from  Sunday  prior  to  the  25th  day  of  Sep- 
tember to  the  16th  day  of  October,  following.  Among 
other  things  he  testified  that  on  Friday,  which,  according 
to  his  previous  statement  was  the  28th  day  of  the  month, 
he  '^  went  again  to  help  Mr.  Hussman  thresh,  and  it  set 
in  windy  and  cold  and  I  quit,  and  that  is  all  I  helped 
him."  On  his  cross-examination  he  adhered  to  the  date 
of  his  helping  Hus8man  thresh.  I  suppose  it  must  have 
been  for  the  purpose  of  contradicting  this  statement  of  the 
defendant  by  showing  that  Mr.  Hussman  marketed  his 
last  grain  on  the  27th,  and  hence  must  have  been  done 
30 
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threshing  before  the  28th^  that  plaintiff  afterwards  called 
A.  B.  Vanaum,  bookkeeper  to  C.  C.  Vanaum,  a  grain 
buyer  of  Exeter,  and  oflered  the  books  of  said  C.  C. 
Vanaum  showing  an  entry  under  date  September  27thy  as 
follows: 

"  Hussman  Wheat. 

"4200. 

"1170,  3030  Roster/' 

The  books  were  received  in  evidence  over  the  objection 
of  the  defendant.  Upon  cross-examination  the  witness 
stated  that  aside  from  the  entry  in  the  book  he  had  no  rec- 
ollection of  the  fact  or  date  of  the  delivery  of  the  wheat 
He  "  only  goes  by  the  date  in  the  book." 

Section  346  of  the  civil  code  provides  that,  '*  Books  of 
account  containing  charges  by  one  party  against  the  other, 
made  in  the  ordinary  course  of  business,  are  receivable  in 
evidence  only  under  the  following  circumstances,  subject 
to  all  just  exceptions  to  their  credibility:  First.  The 
books  must  show  a  continuous  dealing  with  persons  gener- 
ally, or  several  items  of  charges  at 'different  times  against 
the  other  party  in  the  same  book.  Second.  It  must  be 
shown  by  die  party's  oath,  or  otherwise,  that  they  are  his 
books  of  original  entries.  Third.  It  must  be  shown  in 
like  manner  that  the  charges  were  made  at  or  near  the  time 
of  the  transaction  therein  entered,  unless  satisfactory  rea- 
sons appear  for  not  making  such  proof.  Fourth.  The 
charges  must  also  be  verified  by  the  party  or  the  clerk  who 
made  the  entries,  to  the  effect  that  they  believe  them  just 
and  true,  or  suflScient  reason  must  be  given  why  the  veri- 
fication is  not  made.^' 

The  above  section  embraces  the  only  I^al  authority 
known  to  the  writer  for  the  reception  of  books  of  account 
as  evidence  in  legal  proceedings,  and  it  is  seen  at  the 
merest  glance  that  this  authority  to  receive  such  books  in 
evidence  is  confined  to  "Books  of  account  containing 
charges  by  one  party  against  the  other."     I  cannot  conceive 
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of  a  book  aocoant  or  an  account  book  being  properly  re- 
ceivable in  evidence  in  any  case  under  the  chapter  provid- 
ing for  the  support  of  illegitimate  children^  but  if  such 
case  ever  should  arise  it  will  certainly  be  where  the  book 
is  kept  by  or  the  charge  made  by  or  against  one  or  the 
other  of  the  parties  to  the  suit 

If  the  account  books  of  Mr.  Vanaum  are  I^al  evidence 
in  this  suit  between  these  parties  for  the  support  of  this 
illegitimate  child,  it  then  follows  that  the  private  account 
books  of  every  person  in  the  county  who  keeps  account 
books^  for  whatever  purpose,  could  by  the  compulsory  pro- 
cess of  the  law  be  brought  into  court  and  subjected  to  the 
espionage  of  the  parties  to  any  pending  litigation.  It  mat- 
ters not  that  in  the  case  at  bar  the  books  of  Mr.  Yana^um 
appear  to  have  been  voluntarily  produced. 

I  therefore  reach  the  conclusion  that  the  district  court 
erred  in  admitting  the  said  account  books  in  evidence,  and  I 
see  no  escape  from  the  conclusion  that  such  error  is  fatal 
to  the  judgment,  while  I  do  not  think  that  the  books  would 
have  proved  any  feet  of  the  least  value  in  the  case  had 
they  been  properly  admitted,  yet  the  party  presenting  them 
would  scarcely  be  permitted  to  escape  the  consequence  of 
an  erroneous  ruling  on  that  ground,  nor  can  this  court  risk 
tlie  consequences  of  the  precedent  which  it  would  set^  should 
it  hold  such  error  to  be  without  prejudice. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Eeyebsed  and  remanded. 

The  other  judges  concur. 
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John  Stough,  PLAiNnrF  in  ebbob,  v.  Jobeph  Stefani, 

DEFENDANT  IN  ERBOB. 

1.  Conversion.  A  delivered  railroad  tiee  on  the  bank  of  the  Mift- 
soori  river  for  B,  bnt  before  B  accepted  and  took  pooDcenion  of 
them  they  were  taken  by  G.  HMf  That  A  could  maintain  an 
action  for  the  conversion  of  the  ties. 

^  — — .  The  wrongful  taking  of  property  and  appropriating  the 
same  to  the  party's  own  nse.oonstitntes  conversion. 

3.  Error.    An  error  in  favor  of  the  plaintiff  in  error  ia  not  canae 

for  roversing  a  judgment. 

4.  InstructionB.    Unless  instructions  asked  are  applicable  to  the 

testimony  it  is  not  error  for  the  court  to  refuse  the  same. 


Ebbob  to  the  district  court  for  Dixon  county.  Tried 
below  before  Cbawfobd  J. 

W.  E.  Ganttf  for  plaintiff  in  error,  cited :  2  Greenleaf 
Ev.,  §§  636,  640.  AuUman  v.  Reams,  9  Neb.,  487. 
Carlisle  v.  Kinney,''66  Barb.,  363.  Salt  Springs  Bank  v. 
Wheeler,  48  N.  Y.,  495. 

J.  J.  McAllister,  for  defendant  in  error,  cited:  Benj. 
Sales,  §  701.  Kein  v.  Tapper,  52  K  Y.,  550.  Parson's 
Mercantile  Law,  42,  note  1. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  to  recover  the  value  of  1,188  railroad 
ties,  which  it  is  alleged  he  converted  to  his  own  use. 
Stough  in  his  answer  denies  that  Stefani  was  the  owner  of 
the  ties  in  question ;  denies  that  he  converted  said  ties  to  his 
own  use ;  and  denies  that  he  does  or  did  detain  the  same  as 
alleged.  There  seems  to  be  no  conflict  in  the  testimony  as 
to  the  facts  that  Mr.  Stough  obtained  the  ties  in  question, 
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and  that  they  belonged  to  Stefani.     These*  facts  are  sub- 
stantially admitted. 

The  testimony  tends  to  show  that  in  1876  and  1877, 
QQ^fani  was  a  resident  of  Dakota  territory ;  that  in  July, 
1877,  he  was  indebted  to  one  Eode^nd  agreed  to  deliver 
him  railroad  ties  at  twenty  cents  each  at  the  Ponca  land- 
ing in  this  state,  to  pay  said  debt;  that  in  pursuance  of 
said  contract  he  did  pile  up  the  ties  in  question  at  the 
Ponca  landing,  on  the  bank  of  the  river.  The  ties, 
however,  were  never  accej^^ed  nor  taken  possession  of 
by  Eoden ;  that  in  1877  St(A^h  was  engaged  in  the  busi- 
ness of  buying  ties,  and  bought  about  sixty  thousand  or 
seventy  thousand  during  that  year;  that  in  the  spring  of 
1877,  a  Mr.  Welty  said  to  Stough  that  he  had  a  tax  title 
against  Stedmi  for  S.  B.  Stough  &  Co.,  and  that  ^Afani 
wished  to  pay  him  in  ties  at  twenty  cents  each,  and  that 
the  w^uld  take  the  ties  if  he  could  sell  them  to  him 
Stougi/ testifies  that  he  said  he  ^^  would  take  the  ties  from 
him,  and  when  the  railroad  company  paid  him  for  them 
he  would  pay  him  (Welty)  for  them ;''  that  he  "  presumed 
hat  they  (the  ties  on  the  bank)  were  the  ties  StefMt  put.;:, 
there  for  S.  B.  Stough  &  Co.,  and  did  not  know  anything 
different.''  That  he  *'  saw  nothing  of  RodJSPor  Steilfti  till 
along  in  the  fall  of  1878,  and  Stefamcame  to  me  and  said 
I  should  pay  RodCT  for  the  ties.''  He  also  testifies  that 
he  stated  to  Eoden  that  he  "  thought  they  were  S.  B. 
Stough  &  Co.'s  ties,  and  that  if  they  were  his  he  held 
himself  ready  to  restore  them.  I  said  I  would  furnish 
him  other  ties  nearer  his  house,  which  I  consider  better 
ties.  He  said  he  did  not  want  the  ties  but  wanted  pay 
for  them."  There  is  also  testimony  in  the  record  tending 
to  prove  that  Mr.  Stough  stated  that  he  had  purehased  the 
ties  in  question  from  Stefani.  The  evidence  is  quite  vo- 
luminous, and  need  not  be  copied  here  at  length.  On  the 
trial  of  the  cause  in  the  court  below  the  jury  returned  a 
verdict  for  the  sum  of  $367.48,  upon  which  judgment  w^ 
rendered. 
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The  first  error  relied  upon  in  the  brief  of  the  plaintiff 
in  error  is,  that  the  plaintiff  below  has  failed  to  prove  that 
he  was  the  owner  and  entitled  to  the  possession  of  the  ties, 
and  2  Greenleaf  Ev.,  §  636,  is  cited  to  sustain  the  posi- 
tion, where  it  is  said,  "  to  entitle  the  plaintiff  to  recover 
two  points  are  essential  to  be  proved :  (1)  property  in  the 
plaintiff  and  the  right  of  possession  at  the  time  of  conver- 
sion, and  (2)  a  conversion  of  the  thing  to  his  own  use," 
The  testimony  in  this  case  clearly  shows  that  Stefani  was 
the  owner  of  the  ties  at  the  time  he  placed  them  on  the 
bank  of  the  river  at  Ponca  landing,  and  that  Eoden  never 
accepted  or  took  possession  of  them,  or  claims  any  owner- 
ship in  them.  That  Stough  soon  afterwards — about  July 
15th,  1877,  took  the  ties  away  is  not  disputed,  but  it  is 
claimed  that  he  took  them  under  a  mistake.  If  this  is 
true,  still  the  offer  to  return  other  ties  is  not  a  defense. 
If  Stough  converted  the  ties  to  his  own  use  he  did  so  when, 
without  authority,  he  carried  the  same  away  from  Ponca 
landing;  and  the  testimony  clearly  shows  that  Stefani  was 
the  owner  of  them  at  that  time.  The  first  objection,  there- 
fore, is  untenable. 

2.  It  is  claimed  that  the  fitcts  proved  do  not  show  a . 
conversion,  and  a  large  number  of  authorities  are  cited  to 
show  what  facts  do  constitute  it  Without  entering  into 
a  discussion  of  the  various  definitions  of  the  word  ^'con- 
version,'' all  the  cases  seem  to  agree  that  the  wrongful 
taking  and  appropriation  of  the  property  of  another  by  a 
party  constitutes  conversion.  The  testimony  upon  that 
point,  if  believed  by  the  jury,  was  sufficient  to  warrant 
a  verdict. 

3.  That  the  assessment  of  damages  is  too  great,  inter- 
est being  assessed  at  7  per  cent  from  the  date  of  the  con- 
version. This  error,  if  such  it  is,  is  in  favor  of  Stough. 
The  act  of  the  legislature  changing  the  rate  of  interest 
from  10  percent  to  7,  where  there  was  no  contract  for  a 
higher  rate,  took  effect  on  the  1st  day  of  June,  1879. 
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Prior  to  that  time  interest  was  recoverable  in  such  cases  at 
the  rate  of  10  per  cent.  Mr.  Stough,  therefore,  has  no 
cause  of  complaint  that  he  was  not  charged  a  higher  rate 
of  interest  than  7  per  cent  prior  to  June  1st,  1879. 

4th.  The  attorneys  for  Mr.  Stough  asked  the  court  to 
give  the  following  instructions : 

^^  2.  The  jury  are  instructed  that  if  it  is  shown  by  the 
testimony  in  this  case  that  defendant  took  the  ties,  think- 
ing said  ties  were  his,  and  immediately  on  discovering  his 
mistake  offered  to  return  them  to  plaintiff  and  plaintiff  re- 
fused  to  accept,  your  verdict  will  be  for  the  defendant 

"  7.  The  court  instructs  the  jury  that  if  they  believe 
from  the  testimony  in  this  case  that  the  defendant  took  the 
ties,  thinking  that  they  had  been  shipped  to  S.  B.  Stough 
&  Co.,  and  upon  his  finding  out  his  mistake  he  offered  to 
return  said  ties  to  plaintiff  at  any  place  he  might  designate, 
and  did  not  afterward  exercise  any  act  of  ownership  over 
said  ties,  then  they  will  find  for  the  defendant. 

''  8.  The  jury  are  instructed  that  if  defendant  took  the 
ties,  the  subject  of  this  action,  under  the  belief  that  said 
ties  belonged  to  him,  and  upon  being  notified  that  said  ties 
were  not  shipped  to  him,  and  did  not  belong  to  him,  he 
offered  to  return  said  ties  to  the  plaintiff  or  to  any  persons 
for  plaintiff,  at  any  place  plaintiff  might  designate,  then 
plaintiff  cannot  recover  for  said  ties  without  proof  of  a 
demand  by  plaintiff,  and  a  refusal  by  defendant  to  return 
said  ties.'' 

The  court  refused  to  give  the  same,  and  such  refusal  is 
now  assigned  for  error.  It  is  sufficient  to  say  that  they 
were  not  applicable  to  the  testimony  and  were  properly 
refused.  There  is  no  error  apparent  in  the  record,  and  the 
judgment  .is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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IsAAo  Connor,  plaintiff  in  error,  v.  John  P. 
Hingtgen,  defendant  in  error, 

1.  Statute  of  Frandfl:    waives.    Where  the  defendant  in  his 

answer  admits  substantially  the  contract  set  out  in  the  petition, 
but  alleges  that  the  plaintiff  has  yiolated  its  provisions,  and 
there  is  no  plea  of  the  statute  of  frauds,  the  statute  will  be 
considered  aa  waived. 

2.  Contraot:    pabtnsbship:    sals.    Where  A  and  B  were  in 

partnership  in  the  grocery  business,  and  A  sold  his  interest  in 
the  business  to  B,  if  he  would  take  his  interest  in  certain  rooms 
over  the  store  at  $100  per  year,  for  such  time  aa  should  there- 
after be  agreed  upon  with  the  owner  of  the  building,  for  certain 
repairs  which  A  had  made  on  said  rooms,  and  the  time  was 
afterwards  fixed  at  two  years,  Hddj  That  the  sale  of  the  interest 
in  the  firm  and  the  leasehold  constituted  but  one  contract 

Error  to  the  district  court  for  Dixon  oountj.  Tried 
below  before  Crawford,  J, 

W.  E.  Oantty  for  plaintiff  in  error,  cited:  JSanhn  v. 
WUsorij  10  Neb.,  188.  MoOormick  v.  Drummett,  9  Neb., 
384.  Friedhoff  v.  Smithy  18  Neb.,  6.  Biokards  v.  Oun- 
ninghamj  10  Neb.,  417. 

JBamea  Bros.y  for  defendant  in  ernnr,  cited :  Morrissey 
V.  Kinney,  16  Neb.,  17.  McDonnell  v.  Dodge,  10  Wis.,  92. 
WaUingford  v.  Burr,  15  Neb.,  204. 

Maxwell,  Ch.  J. 

In  order  that  the  questions  at  issue  may  be  fnlly  under- 
stood, it  is  necessary  to  set  out  the  pleadings.  The  plain, 
tiff  alleges  in  his  petition : 

''  1st.  That  during  the  year  1882  the  plaintiff  and  de- 
fendant were  partners  in  the  grocery  business  in  the  village 
of  Ponca. 
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^'2d.  That  in  August  of  that  year  he  sold  to  defendant 
his  interest  in  said  business,  and  the  partnership  was  dis- 
solved ;  that  at  that  time  the  plaintiff  was  occupying  the 
upper  part  of  the  building  in  which  said  grocery  business 
was  carried  on. 

^^  3d.  That  previous  to  the  time  of  making  said  sale  the 
plaintiff,  under  an  agreement  with  one  John  Breslin,  the 
owner  of  said  building,  fitted  up  the  upper  part  of  said 
building  as  a  residence,  and  by  the  terms  of  said  agreement 
was  to  occupy  and  have  the  use  of  the  same  for  such  time 
as,  at  a  rental  of  one  hundred  dollars  a  year,'  he  would 
receive  back  the  amount  expended  by  him  for  said  fitting 
up  said  upper  part  of  said  building. 

^'  4th.  That  at  the  time  of  the  sale  aforesaid  the  cost  of 
fitting  up  said  upper  part  of  said  building  had  not  been 
.agreed  upon  between  the  parties  aforesaid,  and  it  was  then 
agreed  upon  by  this  plaintiff  and  defendant  that  defendant 
should  take  said  upper  part  of  said  building  off  the  hands 
of  this  plaintiff,  and  pay  to  this  plaintiff,  on  or  before  the 
first  day  of  January,  1888,  the  amount  that  should  be 
agreed  upon  between  said  plaintiff  and  said  John  Breslin 
for  so  fitting  up  the  same.  It  was  also  agreed  that  plain- 
tiff should  have  the  use  and  occupancy  of  the  upper  part 
of  said  building  for  such  length  of  time  as  he  desired,  on 
condition  that  he  pay  rent  to  said  defendant  for  whatever 
time  he  might  occupy  said  premises  on  and  after  the  14th 
day  of  October,  1882. 

^*6th.  That  said  plaintiff  and  said  John  Breslin  after- 
wards agreed  that  the  cost  of  fitting  up  said  premises  should 
be  allowed  in  the  sum  of  two  hundred  dollars,  and  said 
defendant  was  notified  of  said  agreement,  and  payment  of 
said  sum  was  demanded  of  him.  That  the  agreement 
herein  mentioned  between  plaintiff  and  Breslin,  in  which 
plaintiff  expended  said  sum  of  $200  in  fitting  up  said 
rooms,  was  considered  in  said  trade  as  part  of  the  contract 
between  plaintiff  and  defendant,  and  the  said  $200,  the 
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cost  of  fitting  up^  was  assumed  by  defendant  and  was  to  be 
paid  to  the  plaintiff  as  a  part  of  the  consideration  of  his 
sale  of  his  partnership  interest  as  aforesaid.  That  plaintiff 
complied  with  all  the  terms  of  the  agreement  on  his  part 
to  be  performed,  and  offered  to  deliver  possession  of  the 
said  rooms  to  defendant. 

^'6th.  That  said  defendant  refused  and  still  refuses  to 
take  said  rooms  and  to  pay  said  sum  of  two  hundred  dol- 
lars." 

The  defendant  filed  an  amended  answer  to  said  petition 
as  follows:  * 

^^  Ist.  Denies  each  and  every  allegation  contained  in 
plaintiff's  petition,  except  the  allegations  of  partnership 
and  sale  of  said  business  from  plaintiff  to  defendant. 

2d.  Defendant,  further  answering,  says  that  said  plain- 
tiff and  this  defendant  were  co-partners,  doing  business  in 
Ponca,  Dixon  county,  Nebraska,  under  the  name  of  Con- 
nor and  Hingtgen,  and  were  engaged  in  the  business  of 
general  merchandising  at  and  prior  to  the  time  of  the  pre- 
tended agreement  mentioned  in  plaintiff's  petition ;  that  at 
or  about  the  said  time  said  partnership  was  dissolved,  and 
this  defendant  bought  out  the  said  plaintiff's  interest  in 
said  business,  that  thereupon,  in  order  to  induce  this  de- 
fendant to  agree  to  take  the  upper  part  of  the  building 
mentioned  in  his  petition  off*  of  his  (the  said  plaintiff's) 
hands,  the  said  plaintiff  did  agree  to  and  with  this  defend- 
ant to  leave  the  town  of  Ponca,  and  especially  not  to  en- 
gage in  the  business  of  merchandising  against  and  opposi- 
tion to  said  defendant  in  said  town  of  Ponca.  Defendant 
avers  the  fact  to  be  that  the  agreement  between  himself 
and  plaintiff  was  as  follows :  Defendant  agreed  to  take  said 
upper  part  of  said  building  off  of  the  plaintiff's  hands,  and 
to  pay  the  said  plaintiff  for  fitting  up  the  same,  on  or  be- 
fore the  1st  day  of  January,  1883,  in  consideration  of  the 
agreement  then  made  to  and  with  him  by  said  plaintiff 
that  said  plaintiff  would  remove  from  said  town  of  Ponca, 
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and  would  not  again  at  any  time  engage  in  the  business  of 
general  merchandising  in  said  town  of  Ponca,  where  said 
defendant  was  and  is  still  carrying  on  said  business,  and 
said  agreement  was  entered  into  under  no  other  considera- 
tion or  for  no  other  purpose  whatever;  and  yet  said  plain- 
tiff, wholly  disi*egarding  his  said  agreement,  did  at  once 
enter  into  said  business  of  general  merchandising  in  said 
town  of  Ponca,  in  opposition  to  said  defendant,  and  is  now 
and  ever  since  said  time  has  been  engaged  in  said  business. 
Wherefore  said  defendant  did  refuse  to  take  said  upper 
part  of  said  building  off  of  said  plaintiff's  hands,  and  de- 
fendant never  did  take  possession  of  the  same,  and  defend- 
ant refused  to  pay  said  plaintiff  the  said  sum  of  $200,  or 
any  other  sum  whatever,  on  said  account.  Wherefore  de- 
fendant prays  that  he  go  hence  without  day,  and  that  he 
recover  his  costs  herein  most  wrongfully  sustained.^' 

The  reply  is  a  general  denial.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  for  the  defendant,  upon  which 
judgment  was  rendered. 

The  principal  defense  of  the  defendant  in  this  court  is, 
that  the  contract  for  the  upper  rooms  in  the  store  building 
is  separate  from  that  for  the  purchase  of  the  plaintiff's 
interest  in  the  store,  and  the  amount  of  the  consideration 
being  in  excess  of  $50,  it  is  within  the  statute  of  frauds 
and  void.  There  are  other  reasons  assigned  why  this  is  a 
separate  contract  and  within  the  statute  of  frauds,  to  which 
we  need  not  refer. 

It  will  be  observed  that  the  defendant,  in  his  answer, 
admits  that  he  purchased  the  plaintiff's  interest  in  the  upper 
part  of  said  building.  He  states  that  he  did  so  in  consid- 
eration that  the  plaintiff  would  not  engage  in  business  in 
Ponca  again.  Whether  such  statement  is  true  or  not,  it  is 
practically  an  admission  of  the  plaintiff's  petition,  and  is 
sufficient  to  take  the  case  out  of  the  statute  of  frauds.  The 
clear  weight  of  testimony  shows  that  the  plaintiff  proposed 
to  sell  the  defendant  his  interest  in  the  business,  provided 
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he  (the  defendant)  would  purchase  his  interest  in  the  upper 
rooms — that  there  was  but  one  contract.  The  defendant, 
therefore,  cannot  by  paying  for  the  interest  of  the  plaintiff 
in  the  store  avoid  liability  on  the  remainder  of  the  con- 
tract. The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Revebsed  and  bemanded. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  Henby  N.  Moore 
ET  Aii.,  V.  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  R.  R. 

1.  Mandamus :    demubreb.    Where  it  is  sought  to  test  the  suf- 

ficiency of  a  petition  for  a  mandamus,  the  proper  course  is  to 
demur  to  the  petition  upon  the  ground  that  the  facts  stated 
therein  do  not  entitle  the  relator  to  the  relief  sought. 

2.    :    .     Motion  to  quash  for  insufficiency,  ffetd.  To  be 


a  demurrer. 


:     POWEB  OF   BAILBOAD   COMMISSION.      The  act  of  the 

legislature  creating  the  railway  commission,  which  took  effect 
June  6th,  1885,  gives  such  commission  general  superxrision  of  all 
railroads  operated  by  steam  in  this  state,  and  requires  them, 
among  other  things,  upon  a  proper  complaint  being  filed,  to 
inyestigate  the  necessity  for  any  addition  or  change  of  station 
houses  or  stations.  A  party,  therefore,  who  requires  the  change, 
addition,  or  erection  of  a  station,  must  secure  the  action  of  the 
commission  before  this  court  will  grant  a  mandamus  to  compel 
a  location.  The  case  of  State  v,  £,  V.  B,  B,  Co.,  17  Neb.,  647, 
was  instituti  d  before  the  act  creating  the  railroad  commission 
took  effect. 

Obioinal  application  for  mandamos. 

Beeson  &  Sullivan,  for  tlic  relator. 
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Charles  Ogden,  for  the  respondent. 
Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant  '^  to  stop  its  trains^  and  to  build  a  suitable  depot, 
aide  tracks,  switches,  and  cattle  yards  on  its  line  of  railroad 
at  North  Side,  as  shall  reasonably  accommodate  the  public, 
and  conform  to  the  requirements  of  the  law,^'  etc.  The 
relators  allege  in  their  petition,  in  substance,  that  said  rail- 
road was*  completed  in  May,  1882,  that  at  that  time  said 
•corporation  established  astation  on  the  west  half  of  section 
S  in  township  26,  range  2  east,  for  the  purpose  of  receiving 
and  discharging  freight  and  passengers ;  that  in  1884  said 
defendant  erected  at  said  station  cattle  yards  and  a  chute 
for  loading  and  unloading  live  stock,  and  also  erected  ^*  a 
large  section  house  and  put  up  posts  one  mile  from  said 
station  on  the  line  of  said  railroad,^'  with  boards  attached 
thereto,  on  which  was  printed  in  large  letters  the  words 
**  one' mile  to  station ;"  "  that  ever  since  the  completion  of 
said  road  until  quite  recently  respondent  has  stopped  all  its 
trains,  both  freight  and  passenger,  at  said  station,  atr^ular 
times,  for  the  purpose  of  receiving  and  discharging  freight 
and  passengers  and  placed  the  name  thereof  on  its  time 
tables  and  maps  with  r^ular  times  for  the  arrival  and  de- 
parture of  its  trains ;''  '4hat  the  nearest  station  is  Uoskins 
on  the  west,  seven  miles,  and  Wayne  on  the  east,  fourteen 
miles  ;^'  "  that  the  country  in  the  vicinity  of  said  station  is 
open  prairie,  very  fertile  and  adapted  to  agriculture,  and  at 
the  time  of  the  completion  of  said  railway  was  very  sparsely 
settled ;''  that  since  the  completion  of  said  railway,  and  be- 
cause of  the  establishment  of  said  station,  the  relator  Moore 
'^^  purchased  eight  hundred  acres  coming  within  one-fourth 
mile  of  said  station,  and  has  put  it  all  under  cultivation  ;'' 
hat  the  relator  Dodge  purchased  three  hundred  and 
twenty  acres  within  one  and  a  half  miles  thereof,  and  has 
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^put  it  under  cultivation  and  made  it  his  permanent  home; 
that  "  relator"  Starr  purchased  one  hundred  and  sixty  acres 
within  one  mile  thereof,  and  put  it  under  cultivation  and 
it  is  his  permanent  home,  and  about  thirty  other  persons 
have  also  since  the  establishment  of  said  station  purchased 
and  improved  lands,  and  made  permanent  homes;  that  re- 
lators and  said  other  citizens  were  induced  to  and  did  pur- 
chase and  improve  said  lands  and  make  their  homes  there^ 
by  the  fact  of  the  construction  and  operation  of  said  rail- 
road and  the  location  of  said  station  of  Korth  Side,  and 
their  belief  that  said  station  would  be  permanetitly  main- 
tained there;  that  at  the  time  said  station  was  located  there 
were  not  to  exceed  twenty  £unilies  located  within  a  radius 

'  of  seven  miles  thereof;  that  since  the  location  of  said  sta- 
tion there  have  been  established  there,  and  are  now  in  suc- 
cessful operation,  a  general  store,  a  blacksmith  shop,  and 
lumber  and  coal  yard,  and  a  post-office,  and  a  town  has 
been  laid  off  into  lots,  streets,  and  alleys,  and  the  plat 
thereof  duly  recorded  by  the  owners  of  the  land;  that  from 
March,  1883,  to  about  the  first  day  of  July,  1886,  when 
said  station  was  removed  as  hereinafter  stated,  there  was 
shipped  and  unloaded  at  said  station  over  respondent's  rail- 
road, in  car  load  lots,  about  one  hundred  car  loads  of  freight; 
during  said  time  there  was  received  and  loaded  at  and  ship- 
ped from  said  station  about  twenty-five  car  loads  of  freight, 
in  car  load  lots,  besides  a  large  amount  in  quantities  less 
than  car  load  lots;  but  relators  have  no  means  of  know- 
ing or  even  approximating  the  amount;  and  large  num- 
bers of  passengers  arrived  at  and  departed  from  said  station 
over  said  road;  but  relators  have  no  knowledge  of  the 
number  of  passengers  thus  carried  over  said  road;  that 
since  the  first  of  February,  1885,  there  has  been  shipped 
over  said  road  for  said  town  of  North  Side  twenty-two 
car  loads  of  lumber  and  other  building  material,  and  two 
ear  loads  of  coal;  that  during  the  time  said  station  was 
maintained  the  business  of  said  road  to  and  from  said  sta- 
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tion  was  rapidly  increasing,  and  if  a  station  is  continueC 
there  it  will  increase  still  more  rapidly ;  that  last  spring 
the  patrons  of  said  station  requested  the  respondent  to  erect 
a  depot  building  at  said  station  for  the  better  accommoda- 
tion of  the  shippers  and  passengers  over  said  road;  that 
respondent  demanded  as  a  condition  of  erecting  a  depot 
building  or  maintaining  a  station  at  North  Side  that  a  one- 
half  interest  in  three  hundred  and  tyrenty  acres  of  land 
adjoining  said  station  should  be  conveyed  to  them,  and 
threatened  that  if  their  demands  were  not  complied  with 
that  the  station  would  be  entirely  removed^  and  trains 
would  cease  stopping  there;  that  the  owners  of  said  land 
offered  respondent  a  one-half  interest  in  one  hundred  and 
sixty  acres  of  said  land  as  an  inducement  to  erect  a  depot 
building  and  continue  the  station  at  North  Side,  but  re- 
spondent refused  to  erect  said  depot  building,  or  to  con- 
tinue longer  to  maintain  a  station  or  stop  its  trains  at  North 
Side,  unless  its  demands  for  a  one-half  interest  in  said  land 
was  complied  with,  and  because  of  the  refusal  of  the  owners 
of  said  land,  who  are  non-residents,  to  comply  with  said 
demands,  respondent  removed  said  depot,  side  tracks,  and 
stock  yards  as  hereinafter  stated;  that  about  the  first  of 
July,  1885,  respondent  not  regarding  its  duties  as  a  com- 
mon carrier,  nor  the  rights  of  the  relators  and  the  pub- 
lic, and  to  avoid  its  duties  as  a  common  carrier,  and  for 
the  reason  that  the  owners  of  said  land  refused  to  donate 
land  to  them  on  which  to  lay  out  a  town,  respondent  re- 
moved the  side  track,  stock  yards,  and  section  house  from 
North  Side,  and  has  ever  since  refused  to  receive  or  dis- 
charge freight  at  North  Side,  except  in  quantities  less  than 
car  load  lots,  and  is  threatening  to  and  soon  will,  if  not 
prevented  by  order  of  this  court,  cease  stopping  any  of  its 
trains  at  said  place;  that  since  the  removal  of  the  depot 
from  North  Side  respondent  has  put  in  a  side  track  and 
stock  yards  and  established  a  depot  at  a  point  on  said  rail- 
road three  and  one-half  miles  east  of  North  Side,  and  re- 
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moved  the  section  house  from  North  Side  to  said  point,  and 
stops  its  trains  and  delivers  and  receives  freight  there  in 
any  quantities  desired.  There  is  no  settlement  or  improved 
land  nearer  than  five  miles  to  the  north  or  south  of  said 
new  station,  and  the  nearest  house  on  the  east  is  at  least 
three  miles  distant,  and  only  two  houses  between  it  and 
North  Side  on  the  west  There  are  only  ten  persons  who 
will  be  as  well  accommodated  with  a  depot  at  the  new 
place  as  at  North  Side,  and  five  of  them  are  as  convenient 
to  North  Side  as  to  the  new  station.  There  is  no  business 
of  any  kind  established  at  the  new  station,  but  respondent 
is  making  strong  efibrts  to  induce  the  parties  who  are  do- 
ing business  at  North  Side  to  move  to  said  new  place,  by 
offering  to  move  their  goods  and  buildings  free  of  charge, 
and  to  indemnify  them  against  loss  by  the  removal.  Re- 
spondent is  also  endeavoring  to  procure  the  removal  of  the 
post-office  from  North  Side  to  said  new  station.  The  re- 
lators further  state  that  there  are  large  amounts  of  freight 
that  must  be  shipped  over  respondent's  railroad  for  rela- 
tors and  other  residents  and  citizens  of  North  Side  and  vi- 
cinity; that  relator  Moore  now  has  about  four  hundred 
head  of  cattle,  and  about  five  hundred  head  of  hogs,  and 
about  twenty-five  thousand  bushels  of  com,  all  of  whidi 
he  desires  to  ship  to  market  over  respondent's  railroad,  and 
relators  Dodge  and  Starr  also  have  large  amouuts  of  stock 
and  grain  to  ship  over  said  road,  as  have  all  the  other  cit- 
izens at  and  in  the  vicinity  of  North  Side,  and  it  is  essen- 
tial to  the  business  of  the  relators  and  other  citizens  that 
large  quantities  of  freight  should  be  shipped  to  said  station, 
such  as  lumber,  lime,  coal,  agricultural  implements,  diy 
goods,  groceries,  household  goods,  stock,  and  a  great  many 
other  things  that  are  essential  to  every  community;  that 
prior  to  the  commencement  of  this  action  the  relators  and 
other  parties  equally  interested  requested  respondent  to  put 
in  a  side  track  and  give  the  necessary  and  proper  facilities 
for  doing  business  over  said  road  at  North  Side,  which  re- 
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spondeDt  utterly  refuses  to  do ;  that  by  reason  of  the  re- 
moval of  said  station,  and  the  refusal  of  respondent  to 
receive  or  discharge  freight  at  North  Side,  relators  and  a 
large  number  of  other  persons  are  prevented  from  enjoy- 
ing the  same  privileges  and  accommodations  over  respond, 
ent's  railroad  as  are  persons  at  other  points  on  the  line  of  said 
railroad,  who  are  engaged  in  the  same  business,  whereby 
they  will  be  put  to  great  expense  and  inconvenience  in  the 
transaction  of  their  business ;  that  men  of  capital  have 
since  said  town  was  laid  out  at  North  Side  come  there  for 
the  purpose  of  investing  money  and  going  into  business^ 
but  on  learning  that  the  depot  was  about  to  be  taken  away 
and  trains  to  cease  stopping  there,  they  abandoned  the  idea 
and  declined  to  invest  money  there;  that  the  trade,  com- 
mercial, and  agricultural  interests  of  that  portion  of  the 
country  that  would  be  better  accommodated  at  North  Side 
than  at  any  other  station  on  said  road  are  sufficient  to  sup- 
port a  town  of  three  or  four  hundred  inhabitants;  that 
at  the  new  station  there  is  no  depot  building,  nor  other 
place  to  store  goods  for  shipment  over  said  road,  nor  any 
one  there  to  look  after  or  care  for  goods  shipped  to  or  from 
said  station ;  that  by  reason  of  a  depot  being  located  as 
aforesaid  at  North  Side,  they  and  about  thirty  other  per- 
sons, who  purchased  land  in  the  vicinity  thereof,  were 
compelled  to  and  did  pay  a  higher  price  for  their  land  than 
they  could  have  bought  as  good  land  for  as  near  the  line  of 
said  railroad  where  there  was  no  depot,  and  that  if  said  depot 
is  not  re-established  their  land  will  be  diminished  in  value 
in  consequence  thereof  from  three  to  live  dollars  per  acre. 
^^  Relators  allege  that  the  respondent,  in  the  proper  exer- 
cise of  its  franchises,  is  bound  to  so  conduct  its  business  as 
to  accommodate  the  public  along  the  line  of  its  itoad,  and 
to  that  end  to  stop  its  train  of  cars  for  the  receipt  and  dis- 
charge of  passengers  and  freight,  and  to  build  the  neces- 
sary depots,  switches,  side  tracks,  and  stock  yards  for  the 
accommodation  of  businesek  at  centers  of  trade  and  popu- 
31 
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lation  through  which  its  line  of  road  passes,  and  that  bj 
reason  of  respondent's  refusal  to  establish  a  depot  and  to 
stop  its  trains  at  North  Side,  and  by  establishing  a  depot 
and  stopping  its  trains  at  said  new  station,  respondent  is 
discriminating  against  North  Side  and  in  favor  of  said 
new  station.  Relators  farther  state  that  about  nine- 
tenths  of  the  freight  shipped  to  and  from  the  new  station 
18  shipped  bj  or  to  the  patrons  of  North  Side,  and  has  to 
be  transported  the  three  and  one-half  miles  bj  wagon  at 
a  great  increase  of  cost  and  inconvenience ;  that  thej,  to- 
gether with  others  equally  interested  in  the  matter,  applied 
by  petition  to  the  board  of  railroad  commissioners  for  relief 
in  the  premises;  but  said  board  n^lects  and  refuses  to  grant 
any  rdief  or  to  take  any  action  whatever  in  the  matter/' 

The  defendant  now  moves  to  quash  the  petition  apon  a 
number  of  grounds,  which  in  effect  are,  that  the  petition 
does  not  state  facts  sufficient  to  entitle  the  relators  to  the 
relief  sought.  The  proper  practice  in  such  case  is  not  to 
quash  the  petition  or  affidavit  on  which  the  writ  is  sought, 
but  to  demur  for  some  of  the  causes  stated  in  the  code. 
Long  V.  Staiey  17  Neb.,  60-68.  Mandamus  is  not  a  pre- 
rogative writ  in  this  state,  but  a  remedy  given  to  the  citi- 
zen to  enable  him  to  assert  his  rights  and  obtain  justice. 
State  t?.  Lancaster  County,  13  Neb.,  223.  Com.  v.  Dennp- 
son^  24  How.,  97.  High  on  Ex.  Rem.,  §  8,  Maxw.  PL 
and  Pr.  (4th  ed.),  729.  Hence  the  ordinary  rules  of  plead- 
ing, where  there  are  no  special  provisions  of  the  statute  to 
the  contrary,  apply  to  proceedings  by  mandamus.  The 
motion  in  this  case,  however,  will  be  treated  as  a  demurrer 
that  the  facts  stated  in  the  petition  do  not  entitle  the  rela- 
tors to  the  relief  sought. 

At  the  last  session  of  the  legislature  an  act  was  passed 
^'to  provide  a  board  of  railroad  commissioners,  to  define 
their  duties,  and  to  provide  for  their  salaries,^'  etc  Comp. 
Stat,  chap.  72,  art.  Y III.  Sec.  2  of  the  act  provides  that, 
'^  said  commissioners  shall  have  the  general  supervision  of 
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all  railroads  operated  by  steam  in  this  state,  and  shall  in- 
quire into  any  neglect  or  violation  of  the .  laws  of  this 
state  by  any  railroad  corporation  doing  business  therein, 
or  by  the  officers,  agents,  or  employes  thereof;  and  shall 
also  from  time  to  time  carefully  examine  and  inspect  the 
condition  of  each  road  in  the  state,  and  equipments,  and 
the  manner  of  its  conduct  and  management  with  refer- 
ence to  the  public  safety,  interest,  and  conveniences.  When- 
ever in  the  opinion  of  the  railroad  commissioners  it  shall 
appear  that  any  railroad  corporation  fails  in  any  respect 
or  particular  to  comply  with  the  terms  of  its  charter  or 
the  laws  of  this  state,  or  whenever  in  their  judgment  any 
repairs  are  necessary  upon  its  road,  or  any  addition  to  its 
rolling  stock,  or  any  addition  or  change  of  Ua  station 
houses  or  staiionsy  or  any  change  in  mode  of  oi)erating  its 
road  or  conducting  its  business  is  reasonable  and  expedient 
in  order  to  promote  the  security,  convenience,  and  accom- 
modation of  the  public,  said  railroad  commissioners  shall 
inform  said  railroad  corporation  of  the  improvements  and 
changes  which  they  adjudge  to  be  proper,  by  notice  in 
writing,  to  be  served  by  leaving  a  copy  thereof,  properly 
certified,  with  any  station  agent,  treasurer^  superintendent, 
or  director  of  said  corporation,  and  a  report  of  such  pro- 
ceedings shall  be  included  in  the  annual  report  of  the 
commissioners  to  the  governor,  who  shall  transmit  the  same 
to  the  legislature.  Nothing  in  this  section  shall  be  construed 
as  relieving  any  railroad  corporation  from  its  present  respon- 
sibilities or  liabilities  for  damage  to  person  or  property.^' 

It  will  be  observed  that  the  statute  gives  the  board 
^'general  supervision  of  all  railroads  operated  by  steam  in 
this'  state,''  and  provides  that  when  ^^  any  addition  or  change 
of  its  station  houses  or  stations ''  *  *  in  order  to  pro- 
mote ^'the  security,  convenience,  and  accommodation  of 
the  public,''  are  required,  the  board  shall  serve  a  notice  in 
writing  on  the  corporation  of  the  improvements  and 
changes  which  they  adjvdge  to  be  proper,  etc.    Here  is  a 
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plain  and  apparently  an  adequate  remedy  at  law  that  did 
not  exist  wh^n  the  case  of  Btaie  v,  Rqmbliean  Valley  JEL 
B.  Co.,  17  Neb.,  647,  was  instituted. 

The  10th  section  of  the  act  provides  in  effect  that  a 
-complaint  under  oath  shall  be  made  to  the  board,  setting 
forth  the  grievance  complained  of.  Thereupon,  if  the 
board  upon  investigation  shall  believe  that  there  is  prob- 
able cause  for  such  complaint  they  shall  notify  the  corpo- 
ration of  the  matter  of  which  complaint  is  made  and  sug- 
gest what  action  should  be  taken  in  the  premises.  These 
provisions,  in  connection  with  section  76  of  chap.  16  of 
the  Comp.  Statutes,  empowering  the  corporation  to  estab- 
lish such  offices  and  depots  as  may  be  neceaaary  between 
the  places  of  termini  of  the  road,  would  seem  to  place  the 
location  and  diange  of  stations  very  largely  under  the 
<X)ntrol  of  the  board.  Here  is  a  special  tribunal  created 
for  the  very  purpose  of  exercising  jurisdiction  in  such 
cases,  and  its  powers  must  be  exhausted  before  this  court 
would  be  justified  in  interfering.  If,  when  a  proper  peti- 
tion is  presented  to  the  board  requesting  it  to  act  on  any 
matter  of  which  it  has  cognizance,  and  it  refuses  to  take 
action  thereon,  this  court,  upon  the  proper  application,  will 
require  it  to  proceed  and  determine  the  matter  in  contro- 
versy. The  allegations  in  the  petition  as  to  the  complaint 
presented  to  the  board  are  entirely  insufficient  to  show  that 
it  was  the  duty  of  the  board  to  act  qa  such  complaint.  If 
a  proper  complaint  is  presented  to  such  board  there  is  but 
little  doubt  that  it  will  take  the  necessary  steps  to  investi- 
gate the  case,  but  if  it  should  fail  to  do  so,  the  court  on  a 
proper  application  will  compel  it  to  act. 

As  the  petition  fails  to  show  that  the  relators  are'en- 
titled  to  the  relief  sought  at  the  hands  of  this  court  the 
writ  mu3t  be  denied. 

Wbtt  dehied* 

The  other  judges  concur. 
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Orak  D.  Thatcher  et  ax.,  appeliants,  v.  The 
County  op  Adams,  appellee. 

1.  School  Districts:  indebtedness  when  distriot  sub- 
divided. Where  a  school  district  issued  its  bonds  for  the  pur- 
pose of  borrowing  money,  and  afterwards  was  subdivided  into 
other  districts,  it  is  the  duty  of  the  taxing  o£Elcers  to  levy  taxes 
on  the  property  of  the  original  district  sufficient  to  pay  the  indebt- 
edness, but  they  have  no  power  or  authority  to  levy  such  taxes 
on  real  estate  which  had  never  constituted  a  part  of  the  district, 
nor  upon  personal  property  outside  of  such  district 

2.    :    taxes:    injunction.    Such  taxes,  if  levied,  would  be 

for  an  **  unauthorized  purpose,"  within  the  meaning  of  section 
144  of  chapter  77  of  the  Compiled  Statutes,  1885,  and  their  col- 
lection might  be  restrained,  or  the  creation  of  an  apparent  lien 
therefor  prevented,  by  an' injunction. 

3.  Mandamus.    A  writ  of  mandamus  can  only  require  an  officer, 

board,  or  court  to  perform  a  duty  which  Ihe  law  enjoins.  It 
cannot  create  or  enlarge  the  authority  of  the  person  or  officer  to 
whom  it  is  directed. 

Appeal  from  the  district  court  of  Adams  coantj. 
Heard  below  before  Morris,  J. 
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HesUr  &  MoOreary,  for  appellants. 

L.  J.  CappSj  for  appellee. 

Reese,  J. 

Plaintifis  filed  this  petition  in  the  district  court,  alleging, 
in  substance,  that  the  countj  board,  on  the  12th  day  of 
June,  1885,  ordered  a  tax  of  twenty-one  mills  to  be  levied 
upon  their  separate  property  situated  in  sections  24,  26, 
and  36,  in  town  7,  range  10,  in  Adams  county;  that  the 
indebtedness  for  the  payment  of  which  the  levy  was  made 
was  a  debt  of  school  district  No.  13  of  said  county,  but  that 
the  said  three  sections  were  never  within  said  district, 
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were  in  no  way  liable  for  its  debts^  and  that  the  county 
board  had  no  authority  to  levy  snch  tax  upon  the  property 
described.  An  injunction  is  prayed  to  restrain  the  county 
clerk  from  transcribing  the  levy  onto  the  tax  lists,  and 
thereby  casting  a  cloud  upon  the  title  of  the  real  estate  of 
plaintiffs. 

To  this  petition  a  general  demurrer  was  filed,  which  was 
sustained,  and  to  which  plaintiff  excepted  and  now  appeals, 
for  the  purpose  of  securing  a  review  of  the  decision  of  the 
district  court  in  sustaining  the  demurrer. 

The  abstract  of  the  petition  is  incomplete,  but  enough  is 
shown  from  which  we  conclude  that  the  levy  was  made  for 
the  purpose  of  raising  sufficient  funds  to  pay  certain  bonds 
issued  by  said  school  district  No.  13. 

It  is  conceded  by  defendant  that  if  the  property  de- 
scribed in  the  petition  was  not  a  part  of  school  district  No. 
18  at  the  time  the  bonds  were  issued  it  could  not  be  taxed 
to  pay  the  debt,  but  it  is  contended  that  injunction  will 
not  lie  to  restrain  the  clerk  from  transcribing  the  tax  onto 
the  tax  lists,  the  plaintiffs  having  an  adequate  remedy  at 
law  under  the  provisions  of  section  145  of  chapter  77, 
Compiled  Statutes.  It  may  be  that  a  remedy  is  given  by 
the  section  referred  to,  but  that  it  is  adeqaaJUy  we  think 
could  not  be  contended.  Section  144  of  the  same  chapter 
prohibits  the  granting  of  injunctions  to  restrain  the  collec- 
tion of  taxes,  except  in  cases  where  the  tax  has  been  levied 
for  an  '^  ill^al  or  unauthorized  purpose."  In  such  cases 
the  collection  of  a  tax  may  be  restrained  by  injunction. 
It  would  seem  to  follow,  logically,  that  if  the  collection  of 
a  tax  might  be  restrained,  then  the  same  remedy  would 
exist  to  prevent  the  creation  of  a  lien  or  cloud  upon  real 
estate,  and  the  title  thereto,  by  placing  the  tax  upon  the 
record  books  of  the  county  and  ordering  its  collection. 
Assuming  the  allegations  of  the  petition  to  be  true,  as  we 
must  when  assailed  by  a  demurrer,  the  question  presented 
is,  was  the  tax  levied  upon  the  property  of  plaintifis  so 
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levied  for  an  unauthorized  purpose  ?  We  think  it  must 
be  conceded  that  it  was.  If  the  property  was  not  liable 
for  the  debt  the  county  board  had  no  authority  to  make  it  so. 
As  well  might  the  tax  have  been  levied  upon  any  other 
property  in  the  county  as  upon  the  property  of  plaintiffs. 
The  county  board  had  no  authority  to  levy  the  tax  upon 
auy  real  estate  except  what  was  included  in  district  13  at 
the  time  the  debt  was  contracted.  The  petition^  therefore, 
stated  a  cause  of  action^  and  the  demurrer  was  improperly 
sustained. 

Counsel  have  gone  beyond  the  allegations  of  the  peti* 
tion  as  contained  in  the  abstract  and  discussed  mijother 
question^  to  which  we  will  briefly  refer. 

It  appears  by  the  records  of  this  court  that  on  the  81st 
day  of  July,  1883,  a  peremptory  writ  of  mandamus  was 
issued  to  require  a  levy  of  tax  to  be  made  upon  the  prop- 
erty within  the  district  as  constituted  at  the  time  the  bonds 
were  issued,  and  that  the  sections  above  named  were 
enumerated  as  having  been  a  part  of  said  district  at  that 
time.  No  opinion  seems  to  have  been  filed,  and  the  case 
is  not  reported.  An  examination  of  the  files  in  that  case 
shows  that  these  plaintiffs  were  not  parties  in  that  action. 

All  that  could  have  been  and  all  that  was  judicially  set- 
tled by  that  judgment  was  to  require  the  officers  of  the 
district  to  perform  a  duty  imposed  upon  them  by  law. 
Nothing  was  or  could  have  been  required  except  that  the 
officers  do  what  it  was  their  duty  to  have  done  without  the 
writ.  They  were  not  authorized  to  levy  a  tax  upon  any 
property  outside  of  the  original  boundaries  of  district  No. 
13.  The  writ  of  mandamus  could  give  no  greater  author- 
ity than  they  had  without  it  Had  it  been  made  to  appear 
to  this  court  prior  to  the  issuance  of  the  writ  that  the  land 
described  in  plaintiff's  petition,  or  any  other,  was  not  within 
the  bounds  of  district  No.  13  when  the  bonds  were  issued, 
such  lands  would  not  have  been  included.  Plaintiffs,  not 
having  been  made  parties  thereto,  are  not  bound  by  any 
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judgment  in  that  case.  While  this  question  oould  not 
legitimately  arise  upon  demurrer^  the  fact  of  a  former  ad- 
judication being  proper  matter  of  defense^  jet  in  view  of 
the  discussion  of  the  subject  by  counsel  in  their  brie&  and 
of  the  further  fact  that  the  cause  must  be  renmnded  for 
further  proceedings^  we  have  deemed  it  proper  to  say  that 
in  our  opinion  the  mandamus  could  give  no  authority  to 
levy  a  tax  upon  property  not  liable  for  the  debt,  and  that 
the  judgment  of  this  court  in  issuing  the  writ  can  in  no 
sense  be  deemed  an  adjudication  of  plaintiff's  rights,  nor 
deprive  them  of  any  remedy  which  they  would  have  bad 
in  case  the  levy  had  been  made  without  coercion  by  a  man- 
damus. If,  therefore,  the  plaintiff's  property  was  not 
within  the  boundaries  of  district  No.  13  as  it  existed  at 
the  time  the  debt  was  contracted  th^  are  entitled  to  the 
relief  prayed. 

The  decision  of  the  district  court  in  sustaining  the  de- 
murrer is  reversed,  the  demurrer  overruled,  and  the  cause 
is  remanded  for  further  proceedings. 

ReYEBSED  Aim  BEICAKDED. 

The  other  judges  concur. 


John  Saxon,  plaintipp  in  error,  v.  W.  R.  Cain, 
Administrator  of  the  Estate  op  James  Oot- 

TRELL,  deceased,  DEFENDANT  IN  ERROR. 

1.  Evidence:    presumptions.    It  is  a  rule  of  law  that  eTery  pre- 

sumption is  in  favor  of  the  correctness  of  the  decisions  of  courtB 
of  general  jurisdiction  until  the  oontrarj  is<nade  afl&rmatiTelj 
to  appear. 

2.  Administration  of  Estates :    cokfibmatiok  of  salk.  In 

proceedings  for  the  confirmation  of  a  sale  made  hy  an  admin- 
istrator upon  a  license  previous!  j  granted  it  is  the  duty  of  the 
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court  to  confirm  the  sale  and  order  the  execution  of  oonyeyances 
to  the  purchaser,  if  it  appears  that  the  sale  was  legally  made 
and  fairly  conducted,  and  that  the  sum  bid  was  not  dispropor- 
tionate to  the  value  of  the  property.  Sec.  88,  chap.  23,  Ck>mp. 
Stats. 


8.    :    WAIYEB  BY  ADMnnsTBATOB.    When  an  administrator 

makes  application  for  a  license  to  sell  real  estate,  and  a  sale  is 
awarded  to  the  extent  of  an  undivided  seven-eighths  interest, 
and  he  accepts  such  order  as  final  and  proceeds  to  sell  the  seven- 
eighths,  reports  the  sale,  and  procures  a  confirmation  thereof  by 
the  district  court,  he  thereby  waives  his  right  to  have  the  order 
reviewed  by  proceedings  in  enor. 

Error  to  the  district  court  for  Bichardson  oounfy. 
Heard  below  before  M0BRIB9  J. 

John  Saxofiy  pro  se. 

E.  W.  Thomas  and  A.  J.  Wecmr^  for  defendant  in  error. 

'RSESEfJ. 

This  was  an  application  made  to  the  judge  of  the  district 
court  by  an  administrator  for  a  license  to  sell  real  estate  of 
a  decedent  for  the  purpose  of  paying  debts  against  the 
estate. 

The  application  alleged  that  James  Cottrell^  the  de- 
ceased, died  on  the  27th  day  of  November,  1880,  in  Brown 
county,  Kansas,  being  the  owner  of  real  and  personal 
estate  both  in  Kansas  and  in  this  state;  that  he  died  in- 
testate, leaving  surviving  him  a  widow  and  a  number  of 
heirs,  whose  names  and  ages  are  given ;  that  at  the  time 
of  his  death  he  was  engaged  in  business  somewhat  exten- 
sively in  Falls  City,  in  this  state,  and  the  owner  of  real 
and  personal  property  in  Bichardson  county  of  considera- 
ble value,  and  was  largely  indebted  in  said  county ;  that 
on  the  17th  of  January,  1881,  upon  the  application  of  the 
widow,  Silas  Bomesburg,  a  son- in-law  of  deceased,  was  ap- 
pointed administrator  of  said  estate  by  the  county  court  of 
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Richardson  county^  and  took  charge  of  assets  to  the  amoant 
of  $8,023.34,  but  that  in  May,  1882,  upon  complaint  of 
one  of  his  sureties,  charging  gross  mismanagement  and 
misapplicationof  the  funds,  Eomesburg  was  removed  for 
cause,  the  charge  having  been  found  to  be  true.  In  Octo- 
ber, 1882,  the  applicant  was  appointed  administrator  to 
succeed  Romesburg,  and  entered  upon  the  discharge  of  his 
duties,  but  from  the  confused  condition  of  the  estate,  the 
litigation  in  which  he  had  been  engaged  in  trying  to  col- 
lect apparent  assets,  the  settlement  of  the  estate  had  been 
delayed  and  he  had  only  been  able  to  collect  the  sum  of 
$500,  and  that  all  the  estate  which  had  come  into  his 
hands  amounted  to  $1,126.57;  that  he  had  paid  debts 
until  the  amount  remaining  in  his  hands  was  $496 ;  that 
claims  had  been  allowed  against  the  estate  to  the  amount 
of  $3,329.92;  that  Silas  Eomesburg  had  paid  thereon  the 
sum  of  $893,  leaving  unpaid  about  $2,588.92  of  said  debts ; 
that  the  misapplication  of  the  funds  by  Komesburg  was  so 
reckless  that  the  whole  of  the  estate  which  went  into  his 
hands,  excepting  the  amount  reported  as  stated  above;  was 
lost  without  any  fault  of  the  creditors  whose  claims  had 
been  allowed,  and  the  said  Silas  Eomesburg  and  his 
sureties  on  his  bond  were  at  the  time  of  making  the  ap- 
plication absolutely  worthless,  and  any  effort  to  collect 
would  be  a  waste  of  time  and  the  money  of  the  estate; 
that  the  real  estate  was  in  the  possession  of  the  adminis- 
trator and  had  never  been  apportioned  nor  divided  among 
the  heirs,  nor  encumbered  by  them,  except  the  conveyance 
of  one-eighth  interest  by  one  to  John  Saxon.  The  real 
estate  of  the  deceased  is  described,  and  it  is  alleged  that  it 
is  necessary  to  sell  the  same  to  pay  the  debts. 

At  the  time  fixed  for  hearing  the  application,  John  Saxon, 
representing  his  one-eighth  interest,  appeared  and  de- 
murred to  the  petition.  His  demurrer  was  sustained,  and 
no  one  else  appearing  to  resist  the  application  the  order 
was  made  authorizing  the  administrator  to  sell  seven-eighths, 
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undivided,  of  this  estate.  The  applicant,  although  exoept- 
ing  to  the  order  sustaining  the  demurrer,  proceeded  to  sell 
the  interest  as  ordered.  After  sale,  and  upon  the  report  of 
the  administrator,  the  said  Saxon,  the  purchaser  of  the 
seven-eighth  interest  of  part  of  the  property  sold,  appeared 
and  sought  to  resist  the  confirmation  of  the  sale  made  to 
himself  and  other  purchasers.  The  sale  being  confirmed, 
he  allies  error. 

The  principal  contention  is,  that  the  court  had  no  juris- 
diction to  grant  the  license,  because  the  time  allowed  by 
statute  within  which  an  administrator  could  dispose  of  the 
estate  and  pay  debts  had  expired  before  the  application  was 
made. 

By  section  245  of  chapter  23  of  the  Compiled  Statutes, 
it  is  provided  that  the  county  court  may,  upon  the  applica- 
tion of  an  administrator,  extend  the  time  for  paying  debts 
so  that  the  whole  time  allowed  the  original  administrator 
shall  not  exceed  three  years.  By  section  247'  it  is  provided 
that,  when  necessary,  the  time  in  which  a  new  administrator 
can  pay  debts  and  legacies  may  be  extended  in  like  manner 
and  upon  a  like  notice  as  required  in  the  case  of  an  original 
administrator.  There  was  not  three  years  intervening  be- 
tween the  appointment  of  the  new  administrator  and  the 
application  for  the  license,  nor  even  the  filing  of  the  report 
of  the  sale  by  the  administrator.  There  is  no  bill  of  ex- 
ceptions showing  what,  if  any,  evidence  was  presented  to 
the  judge  of  the  district  court  when  the  license  was  granted, 
and  we  must  presume  the  proceedings  were  regular  and 
that  he  had  before  him  such  evidence  as  was  necessary  to 
authorize  him  to  make  the  order.  Jurisdiction  of  the  mat- 
ter in  the  county  court  had  not  been  lost  and  we  cannot 
presume  that  court  had  failed  to  discharge  its  duty  over 
which  it  is  conceded  it  had  obtained  jurisdiction.  All  pre- 
sumptions are  in  favor  of  the  regularity  of  its  proceedings 
as  well  as  of  those  of  the  district  court.  White  v.  Rourhe^ 
11  Neb.,  521.     RoM  v.  Roehl,  15  Id.,  655. 
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As  to  the  order  of  the  court  confirmiDg  the  sale,  little 
need  be  said.  Section  88  of  the  chapter  above  referred  to 
provides  that,  ''If  it  shall  appear  to  the  district  judge  that 
the  sale  was  l^ally  made  and  fairly  conducted^  and  that 
the  sum  bid  was  not  disproportionate  to  the  value  of  the 
property  sold  *  ♦  *  he  shall  make  an  order  confirm- 
ing such  sale  and  directing  conveyances  to  be  executed.'^ 
So  far  as  the  record  discloses  no  objection  was  made  to  the 
manner  in  which  the  sale  was  conducted,  and  we  presume 
none  existed. 

Defendant  in  error  has  filed  a  cross  petition  in  error, 
allying  error  in  the  district  court  in  sustaining  the  de- 
murrer of  John  Saxon  to  his  application  for  license,  so  far 
as  the  application  applied  to  the  one-eighth  interest  of 
Saxon.  Since  he  acquiesced  in  the  order  and  accepted  a 
license  to  sell,  and  did  sell  the  seven-eighths,  and  thus  ac- 
pepted  the  order  as  made,  he  cannot  now  question  the  de- 
cision of  the  court.  Hamilton  County  v.  Bailey ^  12  Neb.,  56. 

The  order  of  the  district  court  confirming  the  sale  is  af- 
firmed. 

Judgment  aocx>bdikglt. 

The  other  judges  concur. 


Chbistopheb  Tiebnan,  plaintiff  in  errob,  y.  Doran 
&  Holmes,  defendants  in  error. 

Partnership :  action  fob  ssBVicsa  When  a  firm  or  partoerahip 
is  engaged  in  bnsineBS,  and  seryicee  are  renderedlb j  them  for  an- 
other upon  request,  although  outside  of  their  regular  business, 
by  which  such  other  is  benefited  and  the  firm  is  damaged,  such 
firm  can  recover  the  amount  due  them  by  action  in  their  part- 
nership name. 
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Erbob  to  the  district  court  for  Lancaster  county.  Tried 
•below  before  Poukd,  J. 

James  E.  PhilpoU,  for  plaintiff  in  error. 

OaldweU  A  Christy^  for  defendants  in  error. 

Reese,  J. 

Defendants  in  error  instituted  this  action,  claiming  the 
«um  of  eight  dollars  as  due  them  upon  the  following  causes 
*of  action,  viz.:  Four  dollars  for  herding  and  feeding  two 
head  of  cattle  from  the  16th  of  September,  1882,  until  the 
15th  of  November  following,  and  four  dollars  for  time  ex- 
pended in  hunting  for  said  cattle,  they  having  been  taken 
•out  of  their  herd  by  plaintiff  in  error  without  their  knowl- 
edge, and  they  believing  they  had  escaped  from  the  herd 
and  strayed  away.  The  verdict  of  the  jury  in  the  district 
court  was  for  the  sum  of  four  dollars.  The  action  was 
brought  in  the  name  of  Doran  &  Holmes,  as  plaintifis. 
The  first  question  presented  is,  that  Doran  &  Holmes  was 
a  partnership  engaged  in  the  dairy  business,  but  not  in  the 
business  of  herding  cattle,  and  that  the  services  were  not 
rendered  by  the  firm  as  such  firm.  The  testimony  shows 
that  they  were  engaged  in  the  dairy  business  as  claimed  by 
plaintiff  in  error  and  were  not  engaged  in  herding  cattle. 
It  is  also  shown  that  the  herd  in  which  the  cattle  were  kept, 
as  well  as  the  pasturage  and  feed,  belonged  to  the  firm.  It 
would  therefore  follow  that  the  compensation  would  go  to  the 
firm.  But  no  question  of  this  kind  is  raised  by  the  plead- 
ings. The  answer  ^'  admits  that  plaintiff  kept  two  calves 
in  his  herd  for  about  the  period  of  forty-five  days,  that  the 
service  of  keeping  and  pasturing  the  same  were  reasonably 
worth  the  sum  of  two  dollars,''  and  pleads  payment  of  that 
sum  to  the  agent  of  defendants  in  error.  The  testimony 
.as  to  the  value  of  the  service  as  rendered  was  conflicting. 
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The  jury  oould,  and  perhaps  did,  find  that  the  pasturage 
and  feed  alone  were  worth  the  amount  named  in  the  ver- 
dict. 

The  bill  of  exceptions  in  this  case  consists  of  the  testi- 
mony of  eight  witnesses,  besides  the  parties  to  the  suit,  and 
is  contained  in  twenty-three  pages  of  the  record.  It  is  to 
be  presumed^  although  not  shown  by  the  record,  that  about 
the  same  number  of  witnesses  were  examined  on  the  trial 
before  the  justice  of  the  peace.  Yet  we  find  a  judgment 
against  plaintiff  in  error  for  $214.48  costs.  It  is  deemed 
proper  to  call  the  attention  of  counsel  to  this  very  extra- 
ordinary judgment,  with  the  suggestion  that  it  appears  to 
be  entirely  beyond  reason,  and  that  the  matter  should  be 
investigated  in  the  district  court. 

The  judgment  of  the  district  court  is  affirmed. 

JUBGMENT  AFJTIBMED. 

The  other  judges  concur. 


The  State  of  Nebraska,  ez  rel.  C.  H.  Linpbubo, 
V.  George  Gbosyenor. 

1.     Schools:    teacher's  CEBTIFICATE  GOOD  IH  ANOTHXB  OOUNTT. 

Where  the  oonnty  Buperintendent  issueB  a  oerUflcate  anthoru- 
ing  the  person  named  therein  to  teach  school  in  each  county,  the 
connty  superintendent  of  any  other  county  may  endorse  such 
certificate,  which  will  render  the  certificate  yalid  in  the  county 
where  endorsed  for  such  time  as  the  superintendent  shall  deter- 
mine, not  to  exceed  two  years  nor  longer  than  the  certificate 
was  originally  intended. 

3.      :     CEBTIFIGATE   CANNOT  BB  ATTACHED  COLLATERALLY. 

A  certificate  being  issued  or  endorsement  made  thereon  by  the 
officer  specially  authorized  to  make  the  same,  it  is  presumed 
to  be  valid;  and  in  the  absence  of  fraud  is  not  sulject  to  attack 
collaterally. 
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3.     :     BEFU8AL  OP  TBBA8UBSB  TO  PAY  TSACHEB'S  WAGES. 

Where  a  teacher  when  employed  by  the  director  and  moderator 
of  a  school  district,  and  while  teaching  snch  school,  poasessed  a 
certificate  duly  endorsed  by  the  county  superintendent,  Held^ 
That  the  treasurer  of  the  district,  in  the  absence  of  fraud,  could 
not  refuse  to  pay  a  warrant  drawn  by  the  director  and  modera" 
tor  for  the  teacher's  wages,  upon  the  ground  that  the  endorse- 
ment was  invalid. 

Error  to  the  diBirictoonrt  for  Polk  coxmty.  Tried  be- 
low before  Norval^  J. 

/.  W.  Edgerton,  for  plaintiff  in  error. 

E.  L.  King  and  O.  Jf.  McConaughyy  for  defendant  in 
error. 

Maxwell^  Ch.  J. 

The  defendant  is  treasurer  of  school  district  No.  74  of 
Hamilton  county,  and  this  action  was  brought  in  the  dis- 
trict court  of  Polk  county  to  compel  him  to  pay  an  order 
drawn  by  the  director  of  said  district  for  the  sum  of  $1 20 
in  favor  of  the  relator^  which  order  was  countersigned  by 
the  moderator.  On  the  trial  of  the  cause  judgment  was 
rendered  in  favor  of  the  defendant. 

The  testimony  tends  to  show  that  on  the  19th  of  Jan- 
uary, 1884,  the  county  superintendent  of  Polk  county  gave 
the  relator  a  second  grade  certificate  for  eight  months;  that 
on  the  9th  of  December  following  the  county  superintend- 
ent of  Hamilton  county  endorsed  said  certificate  for  a  period 
of  four  months ;  that  the  relator  presented  said  endorsed 
certificate  to  the  director  and  moderator  of  school  district 
No.  74  of  Hamilton  county,  and  was  employed  by  them 
to  teach  said  school  for  sixty  days  from  the  15th  of  De- 
cember, 1884,  for  the  sum  of  $120;  that  soon  after  the  re- 
lator commenced  teaching  the  defendant  asked  him  for  his 
certificate,  which  the  defendant  examined,  and  expressed 
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the  opinion  that  it  was  of  no  validity  after  the  19tb  of  Jan- 
uarj,  1885.  Upon  the  completion  of  the  term  of  school 
the  director  gave  the  relator  an  order  on  the  treasurer  fi>r 
the  sum  agreed  apon,  which  order  was  countersigned  hj 
the  moderator.  This  order  was  presented  to  the  defendant, 
who  paid  thereon  the  sum  of  $12.  Afterwards  he  paid 
thereon  the  sum  of  $30,  and  refused  to  pay  the  balance, 
apparently  upon  the  ground  that  the  relator  was  not  a  qual- 
ified teacher. 

The  principal  object  of  the  statute  in  requiring  teachers 
to  possess  a  certificate  authorizing  them  to  teach  school  f<v 
specified  periods,  is  to  secure  persons  of  good  moral  char- 
acter, skilled  in  the  branches  specified  in  the  statute,  and 
with  ability  to  teach.  The  statute  provides  for  a  county 
6uperintendent  for  each  county,  and  authorizes  him  to 
grant  for  his  county  certificates  to  teachers,  divided  into 
three  grades.  It  also  authorizes  such  superintendent  to 
endorse  a  certificate  in  force  in  this  state  or  any  other  state 
without  examination,  and  sudb  endorsement  will  render 
the  certificate  valid.  Ck>mp.  Stat.,  ch.  79,  subd.  VII.  If 
a  candidate  has  passed  a  satisfactory  examination  in  another 
county  or  state,  and  has  received  a  certificate  authorizing 
him  to  teach  therein,  it  is  but  reasonable  to  suppose  that 
he  will  pass  a  like  examination  in  any  other  county  or  state 
where  the  requirements  of  the  statute  are  substantially  the 
same.  It  is  not  compulsory  on  the  superintendent,  however, 
to  endorse  the  certificate  but  he  may  require  an  examination. 
Where,  however,  he  does  endorse  such  certificate  the  efiect 
is  precisely  the  same  as  if  he  had  issued  a  certificate  him- 
self, and  so  long  as  such  endorsement  remains  in  force  the 
person  endorsed  is  authorized  to  teach  the  same  as  if  a  cer- 
tificate in  due  form  had  been  issued  to  him.  And  such  en- 
dorsement during  the  time  for  which  it  was  granted  is 
valid,  unless  set  aside  for  some  of  the  causes  that  would 
authorize  the  revocation  of  a  certificate.  It  is,  in  fact,  a 
certificate  issued  by  the  officer  whose  duty  it  is  to  grant 
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the  same  upon  being  convinced  that  the  applicant  possesseB 
the  necessary  qualifications.  In  the  absence  of  fraud  a  cer- 
tificate or  endorsement  thereon  is  not  subject  to  collateral 
attack  and  can  only  be  set  aside  for  cause.  The  relator, 
therefore,  was  a  qualified  teacher  during  the  entire  period 
that  he  taught  school  in  district  No.  74,  and  was  entitled 
to  be  paid  for  his  services.  ''The  laborer  is  worthy  of  his 
hire.*' 

The  judgment  of  the  district  court  is  reversed  and  a  per- 
emptory writ  will  be  awarded  in  this  court  for  the  unpaid 
balance  and  interest  thereon. 

JUDOIIENT  ▲CXX>BDIKGIiT. 

Thb  Other  judges  concur. 


Thb  State  of  Nebraska,  ex  rel.  Thomas  Maujoy^ 
V.  Jambs  Skirving. 

1.  County  Commissioner:    besidbncb.    A  oonntj  commis- 

sioner must  continue  to  reside  in  the  district  in  and  from  which 
he  was  elected,  and  his  removal  from  the  district,  although  he 
remains  in  the  county,  vacates  the  office. 

2.     :    vacancy:    notice  of  election.     "Where  a  vacancy 

occurs  in  the  office  of  county  commissioner  more  than  thirty 
days  before  a  general  election,  it  is  to  be  filled  thereat;  and  the 
fifcilure  of  the  county  derk  to  call  attention  to  such  yacan<7  in 
the  election  notices  posted  by  hira,  where  the  iact  is  generally 
known  and  acted  on  by  the  voters  of  the  oounly,  will  not  invali- 
date the  Yotes  cast  to  fill  said  vacancy. 

Information  by  quo  warranto. 

XMUy  &  SmaU,  for  relator. 

Jame8  Skirving,  for  respondent. 
32 
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Maxwell,  Ch.  J. 

This  is  an  action  of  gfuo  warranto^  which  is  submitted 
to  the  court  on  the  following  stipulation  of  facts: 

Ist.  That  at  the  general  election  in  November,  1884, 
the  defendant  was  duly  elected  to  the  oflSce  of  county  com- 
missioner of  Holt  county,  and  when  so  elected  he  was  re- 
siding in  and  was  elected  for  the  second  commissioner's 
district  of  said  county. 

2d.  That  in  January,  1885,  at  the  time  required  by 
law,  said  defendant  gave  the  bond  and  took  the  oath  required 
by  statute,  "  and  at  once  began  to  perform  the  functions 
of  said  office  and  continued  to  so  perform  the  functions  of 
said  office,  and  did  use  said  office  and  the  functions  thereof 
until  on  or  about  the  25th  day  of  March,  1885,  when  the 
said  James  Skirving  removed  from  said  2d  commissioner's 
district  in  said  Holt  county  into  the  Sd  commissioner's 
district  in  said  Holt  county,  and  has  since  said  date  resided 
and  made  his  ])lace  of  abode  in  said  3d  commissioner's  dis- 
trict, and  has  continued  all  the  time  to  use  and  exercise 
the  functions  of  said  office,  and  does  now  exercise  the  same. 

That  on  the  14th  day  of  8eptember,  1885,  the  county 
clerk,  county  judge,  and  county  treasurer  of  Holt  county 
were  duly  notified  of  the  &cts  hereinabove  set  forth,  and 
that  it  was  claimed  from  the  existence  of  said  facts  that  a 
vacancy  existed  in  the  office  of  county  commissioner  of  said 
2d  commissioner's  district  of  said  Holt  county,  and  said 
officials  were  requested  to  fill  said  vacancy  by  appointment, 
but  failed  to  act  in  the  premises. 

3d.  Upon  the  day  of  the  holding  of  the  general  election 
for  and  in  the  state  of  Nebraska,  in  the  month  of  November, 
1885,  Thomas  Malloy,  relator,  was  a  citizen  of  the  United 
States  and  an  elector  and  resident  of  the  2d  commissioner's 
district  in  Holt  county  aforesaid,  and  then  had  and  now 
has  all  the  qualifications  required  by  law  to  hold  the  office 
of  commissioner  of  said  2d  commissioner's  district. 
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4tb.  That  about  one  month  previous  to  the  holding  of 
the  general  election  of  the  state  of  Nebraska  held  in  the 
month  of  November,  1886,  the  republican  party  in  the 
county  of  Holt,  in  the  state  of  Nebraska,  at  a  r^ular  re- 
publican convention,  nominated  Thomas  Malloy,  relator, 
as  candidate  for  the  office  of  county  commissioner  of  said 
2d  commissioner's  district  in  said  Holt  county,  to  fill  the 
so  claimed  vacancy  caused  by  the  removal  of  said  James 
Skirving  aforesaid  from  said  2d  commissioner's  district  as 
above  set  forth ;  and  two  or  three  days  thereafter  the  demo- 
cratic  party  of  the  county  of  Holt,  in  convention  assembled, 
nominated  John  Cronin  as  candidate  for  the  office  of  county 
commissioner  of  the  said  2d  commissioner's  district  of  Holt 
county,  to  fill  the  claimed  vacancy  caused  by  the  removal 
of  said  James  Skirving,  defendant,  from  said  2d  commis- 
sioner's district,  and  it  became  generally  known  through- 
out the  county  of  Holt  that  said  Thomas  Malloy  and  John 
Cronin  were  candidates  for  the  office  of  county  commissioner 
of  said  2d  commissioner's  district  upon  the  republican  and 
democratic  tickets  respectively  as  above  set  forth,  and  said 
candidates  were  voted  for  at  said  general  election  held  in 
the  month  of  November,  1886,  for  the  election  of  ofiScers 
in  the  state  of  Nebraska,  and  said  Thomas  Malloy  received 
for  the  office  of  county  commissioner  of  said  2d  commis- 
sioner's district  1,465  votes,  and  said  John  Cronin  received 
for  the  office  of  county  commissioner  for  said  2d  commis- 
sioner's district  1,276  votes,  and  F.  O.  Smith  received  for 
said  office  248  votes,  and  the  election  returns  of  said  eleo- 
tion  held  in  the  various  election  precincts  in  and  for  said 
Holt  county  were  duly  returned  to  the  county  derk  of  Holt 
county,  and  were  duly  canvassed  by  a  duly  constituted 
board  of  canvassers  of  said  Holt  county;  and  the  said 
Thomas  Malloy  was  found  to  have  received  a  majority  of 
the  votes  cast  for  the  office  of  county  commissioner  of  said 
2d  commissioner's  district,  and  afterwards,  on  the  18th  day 
of  November,  1886,  the  county  clerk  of  Holt  county  issued 
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to  said  Thomas  Malloy  a  certificate  of  his  election  to  said 
office  of  county  commissioner/^  and  afterwards,  to-wit,  on 
the  25th  day  of  November,  1886,  said  Thomas  Malloy  filed 
his  bond  as  commissioner  elect  of  said  Holt  county  to  fill 
the  vacancy  hereinabove  described,  and  said  bond  was  duly 
approved  by  said  county  judge,  and  said  Thomas  Malloy 
took  the  oath  of  office  as  commissioner  elect  in  and  for  the 
2d  commissioner's  district  of  said  Holt  county,  and  th'ere- 
after,  to-wit,  on  the  30th  day  of  November,  1885,  the  said 
Thomas  Malloy,  duly  qualified  as  commissioner  elect  of 
said  Holt  county,  did  assemble  with  Joseph  E.  West  and 
George  Bastedo,  county  commissioners  of  said  Holt  counly, 
said  James  Skirving  being  also  present  and  acting  as  com- 
missioner by  virtue  of  his  election  as  above  described,  at 
the  office  of  the  county  commissioners  of  said  Holt  county, 
in  O'Neill,  the  county  seat  of  said  Holt  county,  and  did 
there  claim  a  seat  with  said  county  commissioners  as  a  mem- 
ber of  the  board  of  county  commissioners  of  said  Holt  county, 
but  the  said  board  and  the  said  James  Skirving  did  refuse 
to  permit  said  Thomas  Malloy  to  have  a  seat  with  said 
board  and  hold  the  same,  the  said  James  Skirving  as 
claimed  by  said  Thomas  Malloy,  and  excluded  said  Thomas 
Malloy  from  said  seat,  and  prevented  said  Thomas  Malloy  ! 

from  exercising  the  functions  of  said  office  and  from  rep-  I 

resenting  said  office,  and  still  refuses  to  permit  said  Malloy  I 

to  have  a  seat  with  said  county  board  and  in  any  manner  i 

to  exercise  the  functions  of  said  office,  and  the  said  James 
Skirving  still  holds  said  seat  with  said  county  board,  and 
exercises  and  uses  the  functions  of  the  office  of  county  com- 
missioner of  the  said  2d  commissioner's  district  in  and  for 
the  said  county  of  Holt,  and  will  not  permit  the  said 
Thomas  Malloy  to  exercise  the  functions  thereof. 

5th.  That  the  county  clerk  in  the  election  notice  given 
of  the  offices  to  be  filled  at  the  general  election  held  in  Holt 
county  in  the  month  of  November,  1885,  for  the  election 
of  the  offices  to  be  filled  in  said  Holt  county,  did  not  state 
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in  said  notice  that  a  vacancy  existed  in  the  office  of  coanty 
commissioner  in  said  2d  commissioner's  district,  and  did 
not  notify  the  electors  of  said  Holt  county  that  a  candidate 
for  the  office  of  commissioner  in  said  2d  commissioner's 
district  would  be  voted  for  at  said  election. 

6th.  That  the  highest  number  of  votes  cast  for  any  of- 
fice in  said  Holt  county  at  said  general  election  was  3,124 
votes. 

There  are  other  stipulations  as  to  the  effect  of  the  agree- 
ment herein,  etc.,  to  which  it  is  unnecessary  to  refer. 

Two  questions  are  presented  by  the  record.  First.  Did 
the  removal  of  the  defendant  from  the  second  commis- 
sioner's district  vacate  the  office.  Second.  If  so,  was  the 
relator  properly  elected  to  said  office? 

In  determining  the  first  question  but  little  aid  can  be 
obtained  from  adjudged  cases.  It  is  one  that  rests  en- 
tirely upon  the  construction  to  be  given  to  the  various 
provisions  of  our  statutes  relating  to  the  subject. 

Section  63  of  chapter  18,  Compiled  Statutes,  provides 
that,  "  the  board  of  county  commissioners  shall  consist  of 
three  persons.  They  shall  have  the  qualifications  of  elec- 
tors and  shall  be  elected  in  their  respective  districts  at  the 
annual  general  election." 

Section  54:  ''Each  county  shall  be  divided  into  three 
districts,  numbered  respectively  one,  two,  and  three,  and 
shall  be  composed  of  two  or  more  voting  precincts,  com- 
prising compact  and  contiguous  territory  and  embracing 
as  near  as  may  be  possible  one-third  of  the  population  of 
the  county,  and  not  subject  to  alteration  oftener  than  once 
in  three  years,  and  one  commissioner  shall  be  elected /ro»7i 
each  of  said  districts  by  the  qualified  voters  of  the  whole 
county,  as  hereinbefore  provided.  The  district  lines  shall 
not  be  changed  at  any  session  of  the  board  unless  all  of 
the  commissioners  are  present  at  such  session." 

Section  101  of  chapter  26  provides  that,  "every  civil 
office  shall  be  vacant  upon  the  happening  of  either  of  the 
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following  events  at  any  time  before  the  expiration  of  the 
term  of  office  as  follows :  1.  The  resignation  of  the  incum- 
bent. 2.  His  death.  3.  His  removal  from  office.  4. 
The  decision  of  a  competent  tribunal  declaring  his  office 
vacant.  6.  His  ceasing  to  be  a  resident  of  the  state,  dis- 
trict, county,  township,  precinct,  or  ward  in  which  the 
duties  of  his  office  are  to  be  exercised  or  for  which  he  may 
have  been  elected,"  etc. 

The  defendant  admits  that  a  party  elected  county  com- 
missioner must  be  a  resident  of  the  district  when  the 
election  takes  place,  but  he  contends  that  as  the  duties  of 
the  office  can  be  performed  only  at  the  county  seat,  and 
are  not  to  be  performed  in  the  district  for  which  he  was 
elected,  unless  the  county  seat  is  in  that  district,  that 
therefore  a  removal  from  the  district  does  not  vacate  the 
office.  He  claims  that  the  word  '^  district,"  following  as 
It  does  the  word  '^  state,''  in  section  101  of  chapter  26,  re- 
fers to  subdivisions  larger  than  a  county  and  not  to  the 
subdivisions  of  a  county.  Webster  defines  the  word  dis- 
trict as  ^'  a  defined  portion  of  a  state  or  oity  for  Iq^lative, 
judicial,  fiscal,  or  elective  purposes."  It  may  comprise 
territory  of  greater  extent  than  a  county,  as  a  judicial  dis- 
trict, etc.,  or  may  contain  but  a  small  portion  of  the  terri- 
tory of  a  county  or  city,  as  a  school  district  A  reasonable 
construction  of  the  statute  would  seem  to  be  that  where  it 
requires  a  party  when  elected  to  be  a  resident  in  the  dis- 
trict, and  that  one  commissioner  shall  be  elected  from  each 
of  the  commissioner's  districts,  and  declares  the  effect  of 
removal  from  the  district  to  be  to  vacate  the  office,  to  hold 
this  applies  to  all  cases  where  the  officer  has  ceased  to  be 
a  resident  of  the  district  in  which  the  duties  of  his  office 
are  to  be  exercised,  or  for  which  he  may  have  been  elected. 
If  this  were  not  the  law  each  county  commissioner  upon 
being  elected  could  remove  to  the  county  seat,  and  each 
member  of  the  legislature  remove  to  the  capital  of  the 
state,  etc.     The  object  of  the  legislature  in  enacting  this 
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provision  no  doubt  was  to  secure  as  far  as  possible  to  all 
parts  of  a  county  &ir  representation  on  the  board  of  county 
commissidners,  by  the  selection  of  members  whose  residence 
and  interests  were  in  the  district  where  each  was  elected, 
and  as  they  are  required  to  reside  in  various  parts  of  the 
county  they  may  be  supposed  to  labor  for  the  best  interests 
of  the  entire  'county  and  not  for  any  particular  locality. 
The  case  is  not  materially  different  from  the  wards  of  a 
city.  Councilmen  are  chosen  from  each  of  the  wards,  who 
have  ho  power  except  as  members  of  the  council,  and  none 
of  the  duties  of  their  office  may  perhaps  be  performed  in 
the  ward  for  which  they  were  chosen,  yet  if  one  removes 
from  the  ward  where  he  was  elected  the  office  becomes 
vacant  The  act  creating  the  board  of  county  commis- 
sioners for  each  organiased  county  was  passed  in  1855-6, 
more  than  thirty  years  ago,  and  the  construction  placed 
upon  that  act  from  the  time  of  its  passage  till  now  has, 
so  fiir  as  the  writer  is  aware,  been  that  a  county  commis- 
sioner must  continue  to  reside  in  the  district  in  and  for 
which  he  was  elected,  and  that  his  removal*  therefrom 
vacated  the  office. 

We  are  referred  to  l^cUe  v.  Board  of  Buperviaors,  21 
Wis.,  449,  and  Smith  v.  State,  24  Ind.,  101,  as  holding  a 
contrary  view.  We  have  examined  those  cases  and  do  not 
think  they  are  applicable  under  our  statute.  We  there- 
fore hold  that  the  defendant  by  removing  from  the  second 
district  vacated  the  office  held  by  him  of  county  commis- 
sioner. 

2,  The  right  of  relator  to  the  office  in  question.  It 
will  be  seen  from  the  admitted  facts  that  the  relator  re- 
ceived 1,465  votes,  John  Cronin  1,276,  and  F.  O.  Smith 
248  for  said  office,  the  aggr^ate  of  which  is  2,989  votes, 
and  that  the  highest  number  of  votes  cast  for  any  office 
in  that  county  at  that  election  was  8,124.  This  shows 
that  it  was  generally  understood  in  that  county  that  a 
vacancy  existed,  and  that  the  candidates  named  were  bal- 
loted for  to  fill  said  office. 
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Section  107  of  chapter  26,  Compiled  Statutes,  provides 
thaty ''  vacancies  occurring  in  any  state,  judicial  district, 
county,  precinct,  township,  or  any  public  elective  office 
thirty  days  prior  to  any  general  election  shall  be  filled 
thereat,''  etc. 

As  from  the  agreed  statement  of  facts,  it  appears  that  the 
defendant  removed  from  the  second  district  in  March,  1885. 
Being  more  than  thirty  days  prior  to  the  election,  it  was 
the  right  and  duty  of  the  electors  of  said  county  to  fill  the 
vacancy  at  said  election,  and  the  exercise  of  this  right  does 
not  depend  on  the  notice  or  want  of  it  of  the  county  clerk. 
In  deciding  this,  however,  we  do  not  intend  to  go  beyond 
the  facts  in  this  case.  Here  it  seems  to  have  been  gener- 
ally understood  by  the  electors  of  the  county  that  a 
vacancy  existed,  and  they  sought  to  fill  said  vacancy, 
nearly  all  those  voting  at  that  .election  casting  their  ballots 
for  one  of  the  candidates  named. 

This,  we  think,  was  sufficient  to  show  that  the  election 
was  general  and  participated  in  by  all  the  electors  who 
desired  to  vote  upon  that  question.  What  the  rule  mJght 
be,  had  but  a  small  percentage  of  the  voters  participated  in 
the  election,  is  not  before  the  court. 

It  is  clear  that  the  relator  is  entitled  to  the  office  of 
county  commissioner  for  the  second  district  of  Holt  county. 
It  is  therefore  considered  that  the  defendant  be  ousted  from 
the  office  of  county  commissioner  of  the  second  district  of 
Holt  county,  and  that  the  relator  be  instated  therein. 

Judgment  Aoc^BDnrGLT. 

The  other  judges  concur. 
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Benjamin  W.  Riddle,  plaintiff  in  ebbor^  v.  Abthub 
Perry,  defendant  in  error. 

1.  Wager:    dsicakd  fbom  staksholdsb.    Where  a  wager  k 

illegal  either  party  may  daim  the  money  deposited  by  him, 
from  the  stakeholder,  even  after  the  wager  is  decided  against 
such  party,  provided  the  demand  is  made  before  the  money  is 
actually  paid  to  the  winner. 

2.    .    If  the  money  was  actnally  paid  by  the  stakeholder  to 

the  winner  before  notice  or  demand  of  the  loser  he  will  be  ex- 
onerated. 


3.    :    cbiminallaw.    Section  214of  the  criminal  code  does 

not  apply  to  a  mere  stakeholder  who  has  taken  no  part  in.  the 
illegal  transaction. 

Error  to  the  district  court  for  Saunders  countj.  Tried 
below  before  Post,  J. 

N.  H.  BeU  and  X.  C,  Burr,  for  plaintiff  in  error. 

S.  H.  Somberger  and  J.  B.  Cfilkerson,  for  defendant  in 
error. 

Maxwell,  Ch.  J. 

In  November,  1884,  the  plaintiff  brought  an  action 
against  the  defendant  in  the  district  court  of  Saunders 
county,  the  cause  of  action  being  stated  in  the  petition  as 
follows: 

'^  Plaintiff  placed  in  the  hands  of  the  defendant  the 
sum  of  $200,  which  the  defendant  was  to  hold  and  pay  to 
the  winner  of  a  certain  horse-race,  which  was  to  be  run 
by  a  horse  owned  by  this  defendant  and  one  owned  by  one 
ChoUette.  That  before  the  defendant  had  paid  over  the 
money  to  the  winner,  Chollette,  the  plaintiff  demanded  of 
the  defendant  that  he,  the  defendant,  return  the  money  to 
plaintiff.    That  the  defendant  refused  to  pay  the  money  to 
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the  plaintiff^  and  this  action  is  bronght  to  recover  the  said 
sum  of  $200  and  interest  thereon  from  the  15th  day  of 
November,  1888,  and  costs  of  suit" 

ANSWER. 

"Defendant  admits  that  he  received  the  money  from  the 
plaintiff,  to  be  paid  out  as  stated  in  the  petition,  but  says 
that  befi.re  demand  had  been  made  on  him  by  the  plaintiff 
that  he  had  paid  over  the  same  to  the  man  Chollette,  as  the 
winner  of  the  race." 

On  the  20th  day  of  May,  1885,  the  case  came  on  for 
trial  before  the  court  and  jury,  who  found,  specially,  that 
^*  the  defendant  paid  the  $200  to  Courtier  before  the  plain- 
tiff demanded  the  same  of.  the  defendant,"  and  found  gen- 
erally for  the  defendant 

After  the  evidence  was  submitted,  and  the  arguments 
made,  the  plaintiff  asked  the  court  to  instruct  the  jury  as 
follows: 

''The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  and  pleadings  the  plaintiff  and  one  J.  C.  Ck>ur- 
tier,  together  with  the  defendant,  on  or  about  the  15th  day 
of  November,  1883,  made  a  bet  of  $200  each,  upon  the 
speed  of  certain  horses,  and  the  said  plaintiff  and  the  said 
Ck>urtier  deposited  $200  each  with  the  said  defendant,  and 
that  certain  persons  were  chosen  to  judge  of  said  race,  and 
report  the  result  to  the  defendant,  as  stakeholder,  and  there- 
upon the  money  should  go  to  the  winner,  and  you  find 
from  the  evidence  and  pleadings  that  in  pursuance  of  such 
a  bet,  said  race  took  place  and  said  money  was  deposited 
with  the  defendant,  and,  as  such  stakeholder,  defendant 
has  paid  said  $200  of  the  plaintiff's  money  to  the  said 
Courtier,  then,  under  section  214  of  the  criminal  code  of 
the  statutes  of  Nebraska,  and  the  law,  the  defendant  is 
liable,  and  your  verdict  must  be  for  the  plaintiff  in  the  sum 
of  $200  and  interest  at  the  rate  of  7  per  cent  from  the  16th 
of  November,  1883. 
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'^  3d.  The  jury  are  further  instructed  that  if  you  find 
from  the  evidenoe  that  the  defendant,  knowing  that  the 
plaintiff  did  not  wish  to  carry  out  said  bet,  and  learning 
in  any  way  that  the  plaintiff  was  doing  all  he  could  to 
prevent  the  defendant  from  delivering  the  said  $200  to 
said  Courtier,  yet,  notwithstanding  such  knowledge  on  the 
part  of  the  defendant,  the  defendant  by  any  trick  or  de- 
vice (if  any  you  find  from  the  evidenoe)  wrongfully  de- 
livered said  money  to  the  said  Courtier,  against  the  wishes 
and  protest  of  the  plaintiff,  then  you  must  find  for  the 
plaintiff  in  the  sum  of  $200  and  interest  from  the  16th  day 
of  November,  1883." 

The  court  refused  to  give  the  above  insti*uctions,  and  the 
plaintiff  at  the  time  excepted  to  the  ruling. 

The  court  then  charged  the  jury  as  follows: 

''  1st.  In  this  state  all  species  of  gambling,  including 
bets,  or  wagers  on  races,  are  by  law  held  to  be  immoral  and 
void  as  against  sound  public  policy. 

^*  2d.  The  defendant's  liability  for  the  money  placed  in 
his  hands,  depends  upon  whether  or  not  he  paid  the' said 
money  over  to  Courtier  after  he  had  been  notified  by  the 
plaintiff  not  to  pay  it  to  Courtier. 

"  3d.  If  the  defendant  paid  the  money  to  Courtier  after 
notice  of  the  plaintiff  not  to  pay  it,  he  would  be  liable, 
otherwise  he  would  not. 

^'4th.  If  you  find  for  the  plaintiff  his  measure  of  dam- 
ages will  be  $200  and  7  per  cent  interest  from  the  time  de- 
mand was  made  for  said  money. 

*'In  addition  to  your  general  verdict  you  will  answer  the 
following  question  in  writing : 

''  Did  the  defendant  pay  the  $200  before  plaintiff  notified 
him  not  to  pay  it,  or  afterward?" 

The  following  instruction  was  given  to  the  jury  at  the 
request  of  the  plaintiff: 

"  2d.  You  are  further  instructed  that  if  you  find  from 
the  evidence  that  the  plaintiff  demanded  the  ,$200  de- 
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posited  by  him^  of  the  defendant,  before  the  defendant  paid 
it  over  to  J.  G.  Courtier,  or  if  the  jury  find  from  the  evi- 
dence that  said  plaintiff  had  forbidden  the  defendant  pay- 
ing said  $200  to  said  J.  G.  Courtier  before  he  had  paid 
the  said  money  to  him,  and  the  defendant,  notwithstand- 
ing said  demand  and  such  prohibition  of  the  plaintiff,  sub- 
sequent thereto  and  before  the  commencement  of  thi» 
action,  paid  said  $200  to  the  said  Courtier,  then  you  must 
find  for  the  plaintiff  in  the  sum  of  $200  and  interest  from 
the  15th  day  of  November,  1883." 

Section  214  of  the  criminal  code  is  as  follows:  *'If 
any  person  shall  play  at  any  game  whatever,  for  any  sum 
of  money  or  other  property  of  any  value,  or  shall  make  any 
bet  or  wager  for  any  sum  of  money  or  other  property  of 
value,  every  such  person  shall  be  fined  in  any  sum  not  ex- 
ceeding one  hundred  dollars  or  be  imprisoned  in  the  county 
jail  not  more  than  three  months;  Provided  further^  That 
if  any  person  shall  lose  any  money  or  property  of  any 
value  at  any  game  whatsoever,  or  on  any  bet  or  wager, 
such  person  may  recover  the  money  or  property  so  lost  of 
either  or  all  of  the  persons  playing  at  the  game  at  which 
said  money  or  property  was  lost,  or  from  the  person  or 
persons  with  whom  said  bet  or  wager  was  had." 

It  will  be  observed  that  this  section  does  not  apply  to  a 
mere  stakeholder  who  has  taken  no  part  in  the  unlawful 
transaction  at  which  the  money  was  lost.  The  plaintiff 
must  recover,  if  at  all,  therefore,  under  the  common  law. 
None  of  the  evidence  is  preserved  in  the  abstract,  so  that 
the  only  question  that  can  be  considered  is,  whether  or  not« 
under  the  issue,  the  court  erred  in  giving  and  refusing  the 
instructions  above  set  out 

At  common  law,  where  the  wager  is  ill^al,  either  party 
may  claim  the  money  deposited  by  him  from  the  stake- 
holder, even  after  the  wager  is  decided  against  such  party, 
if  the  demand  is  made  before  the  money  is  actually  paid 
over.     If;  however,  the  stakeholder  has  paid  the  money 
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over  to  the  winner  before  notice  or  demand  upon  him  by 
the  loser^  he  is  exonerated  and  no  action  will  lie  against 
him  by  the  loser  to  recover  the  same.  Perkins  v.  Eoion^ 
5  N.  H.,  162.  HovDsm  v.  Hancock,  8  T.  R.,  575.  McCain 
turn  V.  OcuUyy  8  Johns.^  147.  Livingston  v.  Wootan,  1  Nott 
■&  Mc,  178.  JJofe  V.  Sherwood,  40  Conn.,  332,  S.  C,  16 
Am.  R.,  37.     Davenport  v.  Davies,  1  M.  &  W.,  570. 

Ab  the  special  findings  of  the  jury  show  that  the  money 
was  paid  before  a  demand  was  made  by  the  loser  he  is  not, 
therefore,  entitled  to  recover,  and  there  is  no  error  in  the 
instructions  given  and  refused.    The  judgment  is  affirmed. 

JUDQMBNT  AFFIBMED. 

OoBB,  J.,  concurs. 

Reesb,  J.,  having  been  of  counsel  below,  took  no  part 
in  the  decision. 


JuuuB  Meyer,  PLAnrnFF  in  error,  v.  David  Wilkie, 

DEFENDANT  IN  ERROR. 

Trial :  vbbdiot  sustained.  The  verdict  of  a  Jniy  ivill  not  be  set 
aside  unless  it  is  clearly  wiong;  and  where  thereis  a  conflict 
in  the  evidence  aod  it  is  nearly  equally  balanced  the  verdict 
will  not  be  disturbed. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Wakeley,  J. 

Charles  Ogden,  for  plaintiff  in  error. 

E.  W.  Simercd  and  W.  A.  Bedicky  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  December,  1882,  the  plaintiff  in  error  drew  a  check 
for  $176  on  the  Merchants  National  Bank  of  Omaha,  pay- 
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able  to  the  defendant  or  his  order,  and  delivered  the  same 
to  the  defendant.  The  check  was  presented  for  payment, 
and  by  direction  of  the  plaintiff  refused.  An  action  was 
thereapon  brought  against  the  drawer,  to  which  he  an- 
swered admitting  the  drawing  of  the  check,  but  allied 
that  prior  to  the  date  thereof  he  and  the  defendant  entered 
into  a  verbal  contract  whereby,  in  consideration  of  $175, 
the  defendant  was  to  construct  a  skating  rink,  to  be  water 
tight,  at  the  corner  of  9th  and  Famam  street,  Omaha;  that 
after  said  rink  was  completed  it  was  flooded  with  water, 
but  the  water  escaped ;  that  said  rink  was  improperly  and 
unskillfuUy  constructed  and  would  not  hold  water,  and 
was  useless  to  the  plaintiff;  that  by  reason  of  the  unskill- 
ful workmanship  it  was  impossible  for  the  plaintiff  to  use 
the  grounds,  which  were  leased  at  large  expense  by  reason 
of  being  connected  with  water  pipes,  hydrant,  etc.  Where- 
fore the  plaintiff  in  error  claimed  damages  in  the  sum  of 
$200.    The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  (defendant  in  error)  for  $175. 

The  principal  error  relied  upon  in  this  court  is,  that  the 
verdict  is  against  the  weight  of  evidence.  The  testimony 
tends  to  show  the  rink  in  question  was  to  be  flooded  with 
water,  which  in  the  winter  time,  when  frozen,  was  to  be  used 
as  a  skating  rink ;  that  there  was  a  place  of  considerable 
depth,  called  *^  a  swimming  hole''  in  the  evidence,  near  the 
middle  of  the  floor ;  that  the  leak  was  in  this  swimming 
hole.  The  principal  question  is,  whether  it  was  part  of  the 
defendant  in  error's  contract  to  make  this  swimming  hole 
water  tight.  If  this  was  a  part  of  the  contract  the  plain- 
tiff in  error  is  entitled  at  least  to  damages  for  the  failure 
to  complete  the  contract.  If  it  was  not  a  part  of  the  con- 
tract then  the  defendant  in  error  has  complied  with  the 
terms  of  the  contract  and  is  entitled  to  the  full  contract 
price.  Upon  these  questions  there  is  a  direct  conflict  of 
evidence,  and  it  is  so  nearly  balanced  that  it  is  impossible 
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for  this  court  to  interfere.  The  case  was  one  proper  to 
submit  to  a  jury,  and  the  verdict  will  not  be  disturbed 
unless  it  was  clearly  wrong,  which  it  is  not.  The  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


Charles  H.  Lipscomb,  plaintiff  in  ebbob,  y.  Claba 
A.  Lyon,  defendant  in  ebbob. 

1.  Husband  and  Wife.   In  a  case  involving  transactions  between 

hnsband  and  wife  in  relation  to  her  separate  estate,  inherited 
from  her  father,  the  same  principles  of  law  apply  as  are  applica- 
ble to  dealings  between  strangers;  bnt  where  the  e£fect  of  snch 
dealings  is  to  deprive  creditors  of  their  opportnniiy  to  subject 
the  property  of  the  husband  to  the  payment  of  their  claims, 
the  facts  involved  in  such  transactions  will  be  viewed  with  sus- 
picion, and  proof  of  their  bona  fides  required. 

2.  Instructions  considered,  and  ffeldj  Properly  given  and  refused. 

3.  Witnesses.    A  witness  who  has  taken  memoranda  of  fads,  at 

or  about  the  time  of  their  occurrence,  and  who  knows  that  soeh 
memoranda  is  correct,  may  hold  such  memoranda  in  his  hand 
and  testify  to  the  facta,  as  facts,  although  he  at  the  time  admits 
that,  even  with  the  aid  of  the  memoranda,  he  does  not  remem- 
ber the  occurrence  of  the  facts. 

4.  Evidence:    sspobteb's  notes.    The  report  of  the  short-hand 

reporter  of  a  district  court  of  the  testimony  of  a  witness  examined 
in  such  court  is  not  admissible  as  evidence  in  a  fhture  action 
between  the  same  parties,  as  documentary  or  independent  evi- 
dence. 

Ebbob  to  the  district  court  for  Jefferson  county.    Tried 
below  before  Mobbis,  J. 

C  B.  Letton  and  W.  0.  Hambdy  for  plaintiff  in  error, 
cited :   Wake  v.  Oriffiny  9  Neb.,  47.     OUy  Bank  v;  HamUr 
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Urn,  34  N.  J.  Eq.,  162.  Besaon  v.  Hveland,  26  Id.,  471, 
Baboock  V.  Eoldery  24  N.  Y.,  623.  Halsey  v.  Sinsebaugh, 
16  N.  Y.,  485.  StaU  v,  HanneU,  64  Vt,  83.  Hender- 
ehoU  V.  Henry,  19  N.  W.  B.,  666, 

B.  8.  Baker  and  W.  jET.  Snell,  for  defendant  in  errory 
oited:  Hill  v.  Boioman,  36  Mich.,  191.  Miller  v.  Ehrhy, 
74  111.,  242.  Bump.  Fraud  Con.,  §§  44, 183.  Montidh  v. 
Box,  4  Neb.,  170.  1  Greenleaf  Evidence,  §§  436,  487. 
Id.,  §§  90,  227.     People  v.  Elyea,  14  Gal.,  146. 

OOBB,  J. 

This  was  an  action  of  replevin  brought  in  the  court 
below  by  Clara  A.  Lyon,  plaintiff,  against  Charles  H. 
Lipscomb,  defendant,  for  the  possession  of  a  certain  stock 
of  saddlery,  harness,  etc.,  of  the  allied  value  of  $600, 
which,  as  she  allied  in  her  petition,  the  said  defendant 
had,  in  his  capacity  of  sheriff  of  Jefferson  county,  seized 
and  carried  away  by  virtue  of  certain  writs  of  attachment 
against  the  property  of  W.  A.  Lyon.  The  defendant  an- 
swered, admitting  that  he  was  sheriff  of  said  county  ;  that 
he  had  taken  said  goods  by  virtue  of  certain  writs  of  at- 
tachment in  his  hands  against  the  property  of  W.  A. 
Lyon ;  '^  and  further  alleging  that  tlie  only  right  and  tide 
of  the  said  Clara  A.  Lyon  claimed  by  her  in  or  to  said 
property  arose  by  virtue  of  a  pretended  contract  of  sale 
entered  into  on  or  about  September  6th,  1888,  by  TT.  A. 
Lyon  and  said  Clara  A.  Lyon,  his  wife;  that  at  the  time 
said  pretended  sale  was  made,  said  W.  A.  Lyon  was  wholly 
insolvent,  of  which  fact  said  Clara  A.  Lyon  had  full  no- 
tice and  knowledge;  that  no  consideration  was  paid  by  her 
on  said  pretended  sale  of  said  goods ;  that  said  pretended 
sale  was  made  and  entered  into  by  said  W.  A.  Lyon  and 
Clara  A.  Lyon  with  the  intent  and  sole  purpose  of  hin- 
dering an4  delaying  the  creditors  of  said  W.  A.  Lyon ; 


JANUARY  TERM,  1886.  513 

Lipscomb  v.  Lyon. 

and  that  the  same  was  not  a  bona  fide  sale  of  said  prop- 
erty ;  that  she  well  knew  at  the  time  said  pretended  sale 
w^  made  that  the  same  was  for  the  purpose  aforesaid ; 
that  no  change  of  possession  of  said  goods  ever  took  place; 
and  that  at  the  time  said  Lipscomb^  as  such  sheriff^  levied 
upon  said  goods  and  chattels,  they  were  the  property,  and 
in  the  possession  of  said  W.  A.  Lyon,"  etc.  There  was  a 
reply  in  and  by  which  the  plaintiff  denied  all  of  the  mate- 
rial allegations  of  new  matter  set  up  in  the  said  answer. 

There  was  a  trial  to  a  jury  with  a  verdict  and  judg^ 
ment  for  the  plaintiff.  The  defendant  brings  the  cause  to 
this  court  on  error,  and  assigns  the  following  errors : 

**  1st.    The  verdict  is  not  sustained  by  sufficient  evidence. 

"  2d.     The  verdict  is  contrary  to  law. 

^*  3d.  The  verdict  is  contrary  to  the  fourth,  fifth,  and 
sixth  instructions  of  the  court 

'^  4th.  The  court  erred  in  refusing  to  give  the  second  and 
sixth  instructions  asked  by  plaintiff  in  ^error. 

''5th.  The  court  erred  in  giving  the  first,  second,  and 
third  instructions  asked  by  defendant  in  error  and  excepted 
to  by  this  plaintiff. 

^'6th.  The  court  erred  in  excluding  a  certified  copy  by 
court  reporter  of  questions  numbered  from  1  to  10,  inclu- 
sive, and  answers  thereto  of  the  evidence  of  Clara  A.  Lyon 
given  on  a  former  trial  of  this  cause  in  which  she  testified 
that  at  the  commencement  of  this  action  she  was  not  the 
owner  of  the  property  in  controversy. 

"  7th.  That  the  verdict  is  contrary  to  the  evidence,  and 
given  through  prejudice  or  sympathy. 

"  8th.  The  court  erred  in  allowing  defendant  in  error  to 
read  in  evidence  those  parts  of  the  deposition  of  A.  L 
Lyon  objected  to  by  this  plaintiff. 

''  9tb.  There  was  error  of  law  occurring  at  the  trial  ex- 
cepted to  by  plaintiff  in  error. 

''  10th.   The  court  erred  in  excluding  evidence  offered  by 
plaintiff  in  error." 
33 
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These  assign  men  ts  will  be  examined  in  convenient 
groups  rather  than  in  detail. 

Grouping  the  Ist^  2d^  and  3d  assignments  together,  I 
here  copy  the  4th,  5th,  and  6th  instructions  given  by  the 
court  on  its  own  motion,  the  same  being  the  basis  of  the 
3d  assignment:  ' 

"  Fourth.  The  statute  provides  that '  every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  possession,  or 
under  his  control,  and  every  assignment  of  goods  and 
chattels  by  way  of  mortgage  or  security,  or  upon  any  con- 
dition whatever,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold,  mortgaged, 
or  assigned,  shall  be  presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subsequent  pur^ 
chasers  in  good  faith,  and  shall  be  conclusive  evidence  of 
fraud)  unless  it  shall  be  made  to  appear  on  the  part  of  the 
persons  claiming  under  such  sale  or  assignment,  that  the 
same  was  made  in  good  faith,  and  without  any  intent  to 
defraud  such  creditors  or  purchasers.' 

"  FifQi,  The  court  instructs  the  jury  as  a  matter  of  law, 
that  any  sale  or  conveyance  of  personal  property  to  be 
valid  as  against  the  creditors  of  the  seller,  must  be  accom- 
panied and  followed  by  a  change  in  the  possession  of  such 
property,  from  the  seller  to  the  purchaser,  so  fiir  as  the 
situation  of  parties  and  the  character  of  the  property  will 
reasonably  admit  of  a  change  of  possession. 

''  Sixth.  Transactions  between  husband  and  wife  in  re- 
lation to  the  transfer  or  sale  of  property  from  one  to  the 
other,  by  reason  of  which  creditors  are  prevented  from 
collecting  their  just  dues,  should  be  scrutinized  very  closely, 
and  the  bona  fides  of  such  transactions  should  be  estab- 
lished beyond  question." 

There  was  evidence  tending  to  prove  that  the  plaintiff 
intermarried  with  Worthy  A.  Lyon  in  the  state  of  Illi- 
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nois  in  1879;  that  at  that  time  the  said  Worthy  A.  Lyon 
was  entirely  destitute  of  capital  or  means;  that  in  the 
month  of  February,  1880,  the  said  Worthy  A.  Lyon,  be- 
ing engaged  working  for  his  father,  and  being  desirous  of 
engaging  in  business  for  himself,  and  his  wife  having  about 
that  time  received  from  her  guardians  a  sum  of  money, 
he  loaned  of  her  the  sum  of  twenty-four  hundred  dollars, 

*  with  the  agreement  that  he  was  to  go  out  West  and  look 
up  a  place  of  business,  and  repay  her  in  property  as  soon 
as  he  could  make  it  out  of  his  business ;  diat  this  money 
was  advanced  to  the  said  Worthy  A.  Lyon  only  as  a  loan, 
and  not  as  his  money  or  as  a  gift ;  that  no  part  of  said 
money  had  ever  been  paid  to  the  plaintiff  until  on  or  about 
the  8d  day  of  September,  1888,  when  the  said  Worthy  A. 
Lyon  conveyed  to  her  the  stock  of  goods  in  question  to 
apply  on  said  loan  of  money  at  the  sum*  of  (800,  and  tlie 

.  house  and  lot  in  which  they  lived  and  he  did  business,  at 
the  sum  of  $1,000.  This  was  done  before  the  levy  of  the 
attachments  by  the  defendant.  The  evidence  of  the  imme- 
diate delivery  of  the  goods  by  Worthy  A.  Lyon  to  the 
plaintiff,  and  of  the  sale  being  followed  by  an  actual  and 
continued  change  of  possession  of  the  goods  is  not  shown 
in  the  abstract  sufficiently  to  dispense  with  proof  of  good 
faith  on  the  part  of  the  plaintiff;  but  this,  I  think,  she 
has  sufficiently  supplied.     Whatever  may  formerly  have  ^v 

been  the  case,  under  the  present  state  of  our  statutes  and  'V, 

decisions  there  is  no  legal  reason  why  a  wife  may  not  be- 
come the  creditor  of  her  husband,  nor  being  such,  why 
she  may  not  be  preferred  by  him  over  other  creditors.  It 
is  true  that  courts  will  look  with  scrutiny,  if  not  with  sus- 
picion, upon  all  sales  or  transfers  of:^&ojerty  of  a  debtor 
in  failing  circumstances  to  memberf^*  of  his  c/wn  family ; 
but,  if  upon  such  examination  they  af«  found  to  be' honest 
and  based  upon  sufficient  consideration,  they  will  be  up- 
held. I  therefore  think  that  the  verdict  is  sustained  by 
sufficient  evi^denoe,  and  that  it  follows  the  instructions 
above  quoted. 
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The  following  are  the  second  and  sixth  instructions 
prayed  bj  plaintiff  in  error,  the  alleged  refusal  to  give 
which  constitutes  the  fourth  assignment  of  error: 

"  Second.  The  jury  are  instructed  that  every  sale  of  prop- 
erty made  by  the  parties  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  in,  the  collection  of  debts  is  fraud- 
ulent and  void  as  to  such  creditors,  eyen  though  made  for  a 
valuable  consideration. 

^^  Sixth.  If  you  find  from  the  evidence  that  Clara  A. 
Lyon  permitted  her  husband  to  use  her  money  in  his  busi- 
ness for  a  long  period  of  time,  without  any  evidence  of  in- 
debtedness having  passed  between  the  parties,  she  is  not 
such  a  creditor  of  his  that  she  may  be  preferred  to  other 
creditors  in  the  distribution  or  appropriation  of  his  prop- 
erty, and  any  such  appropriation,  whether  by  sale  or  other- 
wise, whereby  other  creditors  are  hindered,  delayed,  or 
defrauded  in  the  collection  of  their  just  claims,  is  fraudu- 
lent and  void  as  against  such  creditors/'  Sixth  refused. 
Plaintiff  excepts. 

According  to  the  abstract  the  first  of  the  above  instruc- 
tions, to-wit,  the  one  marked  Second,  was  given;  it  will, 
therefore,  not  be  further  considered.  The  sixth  instruction, 
which  was  refused,  and  such  refusal  duly  excepted  to  by 
plaintiff  in  error,  was,  as  I  think,  properly  refused.  It 
seeks  to  recognize  a  difference,  both  in  law  and  in  fact, 
between  bona  fide  debts  owing  by  a  husband  to  his  wife 
and  those  owing  to  other  creditors.  We  have  seen  that 
there  is  no  difference  in  law,  yet  that,  owing  to  the  facili- 
ties as  well  as  the  temptations  afforded  and  stimulated  by 
the  family  relation  for  fraudulent  concealments  and  trans- 
fers of  property  '^^  ^ses  of  business  disaster,  the  law  has 
laid  the  du*'^^  J^^st  dujurts  and  juries  to  examine  with  jeal- 
ous rar  bona  fides  ^  into  the  facts  of  a  case  where  it  is 
Bed  beyond  queqj^g  family  relation  has  been  used  as  tlie 
There  was  ev^J^'er  for  fraudulent  transfers  of  property, 
carried  v^n^  of  pretended  debts  from  one  member  of 
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the  family  to  another,  or  otherwise;  but  when  the  facts 
have  been  scrutinized  and  found,  the  same  principles  of 
law  apply  to  dealings  between  husband,  and  wife  as  to 
those  between  strangers. 

The  following  are  the  first,  second,  and  third  instruc- 
tions given  by  the  court  at  the  request  of  the  plaintiff  in 
the  court  below,  upon  which  the  fifth  assignment  of  error 
is  based: 

''  FirsL  A  husband  indebted  to  his  wife  may  prefer  her 
to  his  other  creditors,  and  make  a  valid  appropriation  of 
his  property  to  pay  her  claim,  even  though  he  is  thereby 
deprived  of  the  means  to  pay  other  debts. 

"  Second.  If  you  find  W.  A.  Lyon  was  indebted  to 
plaintiff,  she  had  a  right  to  take  as  payment  on  her  claim 
against  W.  A.  Lyon  the  goods  in  question,  if  done  in  good 
faith,  though  others  are  thereby  deprived  of  all  means  of 
obtaining  satisfaction  for  their  equally  meritorious  claims. 

"  Third.  You  are  further  instructed  that  if  you  find 
that  W.  A.  Lyon  sold  the  goods  replevied  to  plaintiff, 
although  the  sale  may  have  had  the  effect  to  hinder  and 
delay  his  creditors  in  the  collection  of  their  debts,  this  fact 
alone  will  not  render  the  sale  fraudulent  or  void;  a  debtor, 
however  insolvent,  may  lawfully  sell  his  property,  if  it  is 
done  with  a  bona  fide  intention  of  applying  the  proceeds 
in  the  discharge  of  any  legal  liability." 

These  instructions  announce  the  same  general  principles 
that  we  have  been  discussing,  and  what  we  have  said  need 
not  be  repeated. 

As  applicable  as  well  to  the  fifth  as  to  the  fourth  assign- 
ment of  error,  I  have  carefully  read  the  Nebraska  cases  cited 
by  counsel  for  plaintiff  in  error,and  find  that  neither  of  them 
sustain  the  proposition  to  which  they  are»n  >],  as  applicable 
to  the  case  at  bar.  In  the  case  of  Autt^  stock  6ih^rmeyery 
6  Neb.,  260,  the  most  that  was  claimed  fhe  answered,  ^  ihe 
wife,  beside  that  she  had  received  a  deed  w  >^-  ^;% 

her  husband,  was  that  it  had  been  purchaserour  own  u]^  %^\^ 


% 


O  'V.  '^ 
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money,  a  part  of  which  was  received  for  lands  in  Wiscon- 
sin belonging  to  her^  and  a  part  for  lands  also  in  Wiscon- 
sin belonging  to  himself,  and  which  money  he  had  used 
and  deposited  as  his  own,  without  any  promise  on  his  part 
to  account  to  her  for  that  part  which  was  derived  from  her 
proi)erty,  and  there  was  no  evidence  to  show^  so  far  as  can 
be  gathered  from  the  report,  what  part  or  proportion  of 
the  money  paid  for  the  land  was  derived  from  the  sale  of 
the  wife's  property.  The  court,  in  the  opinion,  say :  ^^But, 
in  our  opinion,  the  proof  fails  to  establish  the  fact  that  the 
money  with  which  this  land  was  purchased  was  derived 
from  the  sale  of  lands  belonging  to  the  wife/'  In  the  case 
of  Wake  V.  Oriffin,  9  Neb.,  47,  the  court  decided — ^I  qnote 
from  the  syllabus:  '^In  an  alleged  sale  of  goods  by  the 
husband  to  his  wife,  the  only  consideration  was  a  pretended 
loan  of  money  by  the  wife  to  him  some  five  or  six  years 
before,  which  he  had  ever  since  used  in  his  business  and 
treated  as  his  own.  There  was  no  emdenoe  of  any  agree- 
meat  or  understanding  aJt  the  time  he  took  the  money ^  nor 
any  recognition  by  him  ai  any  time  thai  he  was  to  repay  it; 
Held,  That  the  wife  had  no  l^al  claim  against  her  hus- 
band for  the  money,  nor  would  she  be  permitted,  through 
a  voluntary  sale,  nominally  in  repayment  of  that  money, 
to  appropriate  his  property  to  the  exclusion  of  the  dainis 
of  bona  fide  creditors.'^  I  have  italicized  parts  of  the  above 
quotation  as  a  method  of  pointing  out  the  essential  differ- 
ence between  that  case  and  the  one  at  bar.  The  other  two 
oases  cited  are  cases  where  the  wife  claimed  certain  lands 
as  having  been  purchased  with  her  money,  although  the 
titles  were  taken  in  the  name  of  the  husband,  and  the 
turning  point  in  each  of  said  cases  was  that  the  wife  had 
suffered  the  tit*^  ju^  the  lands  to  remain  in  the  husband  for 
a  length  ^q^^i  MA^^  under  a  state  of  circumstances  that 
led  beyond  qup^'^y  ^^  ^^*^®-  ^  ^7  opinion,  the  law  of 
°^here  was  ev^^^^^  ^^^  ^  against  the  defendant  in  error 
Ifmarried^'  oa^- 
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The  sixth  error  assigned  is,  that  '^  the  court  erred  in  ex- 
cluding a  certified  copy  by  court  reporter  of  questions  from 
one  to  ten  inclusive,  and  answers  thereto,  of  the  evidence 
of  Clara  A.  Lyon,  given  on  a  former  trial  of  this  cause, 
in  which  she  testified  that  at  the  commencement  of  this 
action  she  was  not  the  owner  of  the  property  in  contro- 
versy/' I  do  not  think  that  this  point  is  presented  in  the 
record  in  a  manner  to  be  available  to  the  plaintiff  in  error. 
The  following  is  so  much  of  the  abstract  as  purports  to 
present  this  point: 

''  8.  A.  Searle  (page  58)  testified  as  follows:  'I  am  the 
court  reporter  of  the  5th  Judicial  District  of  Nebraska ;  I 
was  present  on  the  former  trial  of  this  case,  at  the  last  term 
of  this  court ;  I  heard  the  evidence  on  that  trial,  and  made 
a  short-hand  report  of  the  same  as  such  court  reporter ; 
my  record  of  the  evidence  included  the  evidence  of  Clara 
A.  Lyon/ 

^'  The  witness  was  then  asked  the  following  questions, 
with  the  objections  thereto  and  the  rulings  thereon,  to-wit: 

'^  Q.  Mr.  Searle,  you  may  state  whether  the  questions 
and  answers  as  reported  in%hat  document  (indicating  a 
certified  transcript  of  Clara  A.  Lyon's  evidence)  was  a 
part  of  the  testimony  on  that  trial? 

*'  The  defendant  in  error  objected  to  the  question  for  the 
reason  that  they  were  not  the  questions  and  answers  that 
were  asked  for  impeachment  purposes,  which  objection  was 
sustained  by  the  court,  and  plaintiff  in  error  excepted  to 
the  ruling  of  the  court. 

*'  Q.  You  may  state  whether  Mrs.  Clara  A.  Lyon,  the 
plaintiff,  on  the  trial  of  this  action  at  the  last  term  of  this 
.  court,  in  answer  to  the  question  asked  her  by  Mr.  Baker, 
whether  at  the  time  this  suit  in  replevin  was  commenced 
she  was  the  owner  of  this  property,  this  stock  of  goods,  at 
the  time  she  commenced  the  replevin,  she  answered,  'No, 
sir.' 

'^  Direction  by  the  court:  'Speak  from  your  own  mem- 
ory.' 
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**  A.  (Page  59.)  I  cannot  give  a  verbatim  report  from 
my  memory  independent  from  the  notes,  and  thei*e  is  not 
a  reporter  in  the  world  that  can.  I  can  testify  that  I 
know  that  report  and  the  record  of  what  she  testified  to 
to  be  correct,  and  that  she  made  the  statements  therein  con- 
tained (including  a  record  of  the  testimony). 

"  Plaintiff  in  error  presents  the  reporter's  certified  state- 
ment and  record  (referred  to  and  identified  by  the  witness 
Searle)  of  the  evidence  of  Clara  A.  Lyon,  given  on  the 
former  trial  of  this  case  at  the  last  term  of  this  court, 
which  said  statement  and  record  had  the  following  heading, 
to- wit:     (Page  — ) 

<^  In  district  court  of  fifth  judicial  district,  held  within 
and  for  the  county  of  Jefferson  and  state  of  Nebraska. 

**  Abstract  of  evidence  of  Clara  A.  Lyon  offered  and 
received  in  evidence  on  the  trial  at  September  term  of  said 
court  for  the  year  1S84,  to>wit:  September  24th,  1884,  in 
the  case  of  Clara  A.  Lyon  vs.  C.  H.  Lipscomb. 

''  Among  other  questions  and  answers  contained  in  said 
abstract  of  testimony  was  the  following  question,  pro- 
pounded by  Mr.  Baker,  witlf  the  answer  thereto,  to-wit: 

''Q.  1.  At  the  time  this  suit  in  replevin  was  com- 
menced were  you  the  owner  of  this  property,  of  this  stock 
of  goods,  at  the  time  you  commenced  the  replevin  ? 

**  A.     No,  sir. 

'^  Plaintiff  in  error  offered  in  evidence  that  part  of  said 
certified  record  of  said  testimony  containing  said  question 
and  the  answer  thereto,  to  the  introduction  of  which  the 
defendant  in  error  objected  for  the  reason  that  it  is  incom- 
petent, which  objection  was  sustained .  by  the  court,  and 
the  phiintiff's  in  error  exception  noted  to  the  ruling  of  the 
court 

'^  Plaintiff  in  error  then  offered  in  evidence  the  questions 
numbered  from  2  to  10,  inclusive,  and  the  answers  thereto, 
ta  the  introduction  of  which  the  defendant  in  error  ob- 
jected for  the  reason  that  the  same  were  incompetent. 
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which  objection  was  sustained  by  the  court,  and  plaintiff'a 
in  error  exception  noted  to  the  ruling. 

**Said  abstract  and  record  of  evidence  had  attached 
thereto  the  certificate  of  the  reporter  as  follows,  to-wit: 

^^  State  of  Nebraska,  Fifth  Judicial  District,  ss.  I 
here  certify  that  the  above  and  foregoing  is  a  true  and  cor* 
rect  statement,  record,  and  transcript  of  the  testimony  of 
Clara  A.  Lyon,  and  that  it  contains  all  the  testimony  of 
said  witness  given  by  her  to  the  court  and  jury  on  the 
trial  of  said  cause,  wherein  said  Clara  A.  Lyon  was  plain- 
tiff and  C.  H.  Lipscomb  was  defendant,  trial  whereof  was 
had  at  the  September  term  of  said  district  court,  held 
within  and  for  the  county  of  Jefferson,  state  of  Nebraska, 
for  the  year  a.d.  1884,  to- wit:  On  the  24th  day  of  Sep- 
tember, 1884. 

^'  In  witness  whereof  I  have  hereunto  set  my  hand  in 
said  district,  this  14th  day  of  April,  1885. 

'*  (Signed)  S.  A.  Sbaulb, 

"  Ct  Repfr,  6th  Did.'' 

It  is  not  stated  in  the  abstract  with  sufficient  clearness 
whether  the  plaintiff  in  error  offered  the  witness  Searle 
to  testify  to  facts  by  the  aid  of  his  notes,  taken  by  him  as 
reporter  of  the  court,  as  memoranda  to  refresh  his  mem- 
ory or  merely  to  authenticate  the  notes  certified  by  him, 
and  then  offered  the  notes  as  documentary  evidence.  If 
the  former,  the  evidence  ought  to  have  been  received, 
although  the  witness  admitted  that  even  with  the  aid  of 
the  memoranda  he  did  not  remember  the  facts,  yet  that 
he  knew  that  he  took  the  testimony  down  correctly  at  the 
time.  If  the  latter,  it  was  correctly  excluded.  Memo- 
randa taken  down  by  a  witness  at  or  about  the  time  of  the 
occurrence  of  the  events  to  which  they  refer  may  be  used 
as  an  aid  to  the  memory  of  the  witness,  but  not  as  a  sub- 
stitute for  such  memory.  Such  is  the  substance  of  the 
rule  as  laid  down  in  the  New  York  cases  cited  by  counsel 
for  plaintiff  in  error.     My  understanding  of  this  rule  is. 
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that  a  witness  who  has  taken  memoranda  of  an  occarrcnoe 
at  or  about  the  time  of  its  taking  place,  for  instance, 
taken  down  the  testimony  of  a  witness  in  a  lawsnit,  and 
who  knows  thatsnch  memoranda  is  correct,  maj  hold  such 
memoranda  in  his  hand  and  testify  to  the  facts  as  facts, 
although  at  the  same  time  he  admits  that  even  with  the 
aid  of  the  memoranda  he  does  not  remember  the  occur- 
rence of  the  facts.  But  that  with  no  amount  of  testifying 
or  certifying  to  the  correctness  of  the  notes  or  memoranda 
can  the  paper  be  introduced  to  show  and  stand  for  itself  as 
independent  or  documentary  evidence. 

Under  repeated  decisions  of  this  court,  in  order  for  the 
plaintiff  in  error  to  avail  himself  of  the  error  of  the  court 
in  rejecting  the  evidence  of  the  witness  S.  A.  Searle  he 
must  have  made  an  offer  of  the  testimony,  clearly  indi- 
cating what  he  expected  to  prove  by  the  witness  in  response 
to  the  question  or  questions  propounded  to  him  and  ruled 
out  by  the  court.  In  this  connection  it  will  be  observed 
that  the  plaintiff  in  error  does  not  assign  as  error  the  re- 
jection of  the  testimony  of  the  witness  Bearle. 

It  may  be  admitted  to  be  the  law — it  undoubtedly  is  ia 
New  York — ^that  where  a  witness  has  been  examined  at  a 
hearing  before  a  coroner  or  committing  magistrate  his  tes- 
timony taken  down  in  writing,  read  by  or  to  him,  and 
subscribed  by  him  as  correct,  and  the  witness  is  again 
sworn  upon  the  trial  of  the  cause  in  the  trial  court,  his 
testimony  on  the  examination  may  be  read  to  contradict 
his  testimony  on  the  trial,  and  that  without  laying  a  foun- 
dation for  impeachment  There  is  a  wide  difference,  how- 
ever, between  the  case  above  supposed,  and  where  the 
reporter's  notes  of  the  testimony  has  never  been  even  trans^ 
lated  from  the  reporter's  private  cipher,  much  less  read 
to,  approved,  and  signed  by  the  witness. 

The  8th  assignment  of  error,  and  the  last  which  I 
deem  it  necessary  to  mention,  is,  that  'Hhe  court  erred  in 
allowing  defendant  in   error  to  read   in  evidence  those 
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parts  of  the  deposition  of  A.  I.  Lyons  objected  to  by  this 
plaintiff." 

I  have  examined  the  abstract  in  vain  for  the  ground  of 
this  assignment.  The  testimony  of  A.  I.  Lyons  is  there 
quoted  quite  briefly,  but  not  a  word  about  an  objection  to 
die  reading  of  any  part  of  his  deposition  or  of  any  rulbg 
thereon. 

I  do  not  find  any  reversible  error  in  the  abstract  of  the 
record  presented,  and  so  the  judgment  of  the  district  court 
must  be  affirmed. 

JxroaHENT  AFFIBMED. 

The  other  judges  concur. 


Chablxs  E.  Bowman,  tuhstisv  in  erbob,  v.  The 
State  of  Nebbaska,  defendant  in  ebbob. 

Oriminal  Law :  nw  tbial:  bbmabxs  by  coubt.  The  defend- 
ant was  arraigned  npon  an  indictment  for  a  statatorj  felon j, 
whereupon  his  connael  presented  a  motion  for  a  continuance  of 
said  cause;  and  in  support  thereof  presented  and  read  the  affida- 
Tit  of  the  prisoner,  in  which  he  swore  that  he  could  not  safely 
proceed  to  trial  at  the  then  present  term  of  the  court  for  the 
want  of  certain  material  witnesses,  among  the  rest,  Calvin  Bow- 
man, the  father  of  the  prisoner.  Whereupon  the  court,  or  judge 
thereof  upon  the  bench,  in  the  presence  of  certain  of  the  regular 
panel  of  petit  jurymen,  some  of  whom  afterwards  sat  in  the  trial 
of  the  cause,  said,  stated,  and  declared  that  said  affidAvit  was 
false;  that  defendant's  father  had  told  him  that  he  would  have 
nothing  to  do  with  the  defendant;  that  defendant  had  committed 
peijury,  and  that  a  grand  jury  would  be  called  to  investigate 
the  same,    ffeid,  Error  and  a  new  trial  awarded. 

Ebbob  to  the  district  court  of  Harlan  county.    Tried 
below  before  Gaslin,  J. 
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John  Dawson^  for  plaintiff  in  error. 

WiUiam  Leese,  Attorney  Generaly  and  W.  8.  Morion,  for 
the  state. 

Cobb,  J. 

The  plaintiff  in  error  was  indicted  at  the  May,  1886, term 
of  the  district  court  of  Red  Willow  county^  for  the  crime* 
of  dealing,  playing,  and  practicing  a  certain  game  with  cards, 
said  game  being  then  and  there  dealt,  played,  and  practiced 
the  same  and  in  such  manner  as  the  confidence  game  and 
swindle  known  as  three  card  roonte,  etc.  Upon  his  plea 
of  not  guilty  to  said  indictment,  he  was,  at  the  adjourned 
term  of  said  court  in  the  month  of  June  following,  tried 
to  a  jury,  which  found  him  guilty;  and  upon  the  overruling 
by  the  court  of  his  motion  for  a  new  trial  he  was  sentenced 
to  a  term  of  three  years  in  the  penitentiary.  He  brings 
the  cause  to  this  court  on  error. 

There  are  nine  errors  assigned,  but  it  is  deemed  unnec- 
essary to  set  them  out  at  length  here,  as  we  think  the  case 
turns  on  the  first  and  ninth  assignments,  which  are  as  fol* 
lows : 

"1.  The  court  erred  in  overruling  the  plaintiff's  chal- 
lenge to  the  jurors  Thomas  Clark  and  Thomas  Cott" 

''  9.  The  court  erred  in  stating  that  this  plaintiff  (in 
error)  had  perjured  himself  in  the  presence  and  hearing  of 
some  of  the  jurors  in  said  cause.'' 

It  appears  from  the  affidavits  of  the  defendant,  plaintiff 
in  error,  and  one  of  his  counsel,  that  at  the  term  of  the 
court  at  which  the  indictment  was  found,  and  at  which  the 
regular  panel  of  petit  jurors  who  tried  the  cause  were  in 
attendance,  and  on  or  about  the  16th  day  of  May,  1885, 
it  being  one  of  the  days  of  the  regular  May  term  of  said 
court,  a  jury  was  called  and  placed  in  the  jury  box  for  the 
purpose  of  hearing  the  said  cause,  and  giving  a  verdict  in 
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the  same;  and  amoDg  said  jurors  were  Thomas  Clark  and 
Thomas  Colt,  who  sat  as  jurymen  upon  the  trial  of  said 
•cause  when  it  was  tried  on  the  22d  day  of  June  of  said 
year;  that  upon  the  occasion  first  aforesaid,  and  in  the 
presence  and  hearing  of  the  said  first  mentioned  jurymen, 
especially  the  said  Thomas  Clark  and  Thomas  Cott,  the 
defendant,  plaintiff  in  error,  caused  to  be  read  a  motion 
which  was  presented  and  filed  in  his  behalf  for  a  continu- 
ance, supported  by  an  affidavit  for  want  of  material  wit- 
nesses^ that  among  the  witnesses  whom  said  defendant 
stated  in  his  said  affidavit  to  be  material  to  his  defense,  and 
whose  attendance  could  not  be  procured  at  the  said  term  of 
<x)urt,  was  Calvin  Bowman,  the  father  of  the  defendant; 
•that  upon  the  reading  of  the  said  affidavit,  the  court,  or 
perhaps  more  correctly  speaking  the  presiding  judge  of 
said  courtf  then  sitting  upon  the  bench,  in  open  court,  in 
an  excited  manner,  said  that  said  affidavit  was  false;  that 
-defendant's  father  had  told  him  that  he  would  have  nothing 
to  do  with  him,  the  defendant;  that  defendant  had  com- 
mitted perjury  and  that  a  grand  jury  would  be  called  to 
investigate  the  same  on  the  22d  day  of  the  following  month ; 
that  these  remarJcs  of  the  court  were  made  in  the  presence 
and  hearing  of  the  said  jurors,-  Thomas  Clark  and  Thomas 
Cott,  who  afterwards,  against  objection  and  challenge  for 
cause  of  the  said  defendant,  were  permitted  to  sit  as  jurors 
4ipon  the  trial  of  said  cause. 

It  also  appears  from  the  bill  of  exceptions  that  upon 
selecting  the  jury  for  the  trial  of  this  case  both  of  the 
«aid  jurymen,  Thomas  Clark  and  Thomas  Cott,  were  sworn 
and  examined  on  their  eoir  dire.  They  each  testified  that 
they  were  present,  heard,  and  still  remembered  the  re- 
marks of  the  court  or  presiding  judge  hereinbefore  set 
out ;  but  each  denied  any  knowledge  of  the  guilt  or  in- 
•nocenoe  of  the  .accused,  having  formed  or  expressed  any 
opinion  of  his  guilt  or  innocence,  or  having  any  bias  or 
{Prejudice  for  or  against  him.     They  were  both  challenged 
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for  cause  hj  couDsel  for  th&  defeDdant,  which  challenge 
was  in  both  cases  overruled  by  the  court.  The  said  jury- 
men were  both  sworn  and  sat  in  die  case.  It  also  appears 
that  in  selecting  the  said  jury  the  said  defendant  used  and 
exhausted  all  the  peremptory  challenges  allowed  him  by 
statute. 

There  was  no  error  on  the  part  of  the  court  in  over- 
ruling the  challenge  in  the  case  of  either  of  the  said  jurors. 
Tested  by  the  rule  laid  down  in  section  468  of  the  crimi- 
nal'Code,  there  was*  no  ground  for  challenge  for  cause  in 
the  case  of  either  of  them.  It  by  no  means  follows  that 
it  was  proper  or  justifiable  on  the  part  of  the  court  to 
make  the  remarks  of  and  concerning  the  prisoner  about  to 
be  placed  upon  trial,  in  the  presence  and  hearing  of  jury- 
men, either  already  drawn  or  liable  to  be  drawn  as  jury- 
men in  the  case,  as  set  out  in  the  bill  of  exceptions  as 
aforesaid.  Indeed,  it  adds  to  the  danger  and  impropriety 
of  the  use  of  such  expressions  by  the  court,  that  the  mis- 
chief liable  to  flow  from  them  is  an  insidious  one,  the 
remedy  for  which  is  not  provided  by  statute  or  the  rules 
of  practice.  Both  of  these  jurymen  testified  on  the  voir 
dire  that  they  had  not  either  formed  or  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused  of  the  crime 
of  which  he  stood  charged ;  but  they  did  not  state,  nor 
could  they  be  properly  asked  on  the  voir  dire^  that  they  did 
not  agree  with  the  court  that  he  was  a  perjurer,  or  that 
his  father  had  presumably  become  so  disgusted  with  his 
conduct  that  he  abandoned  him  to  his  fate  and  would  have 
nothing  more  to  do  with  him.  The  sole  object  for  which 
men  are  selected  and  called  to  serve  on  juries  is  that  the 
truth  may  be  ascertained  and  declared  upon  the  points  in 
dispute  between  the  parties.  This  truth  must  be  asoer^ 
tained,  not  from  the  previous  knowledge  or  wisdom  of  the 
jurymen,  but  from  the  testimony  of  sworn  witnesses,  and 
the  examination  of  documents  duly  authenticated  and  pro- 
duced under  forms  of  procedure  and  the  control  of  the 
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court.  For  this  purpose  it  is  of  the  first  importance  that 
each  jurymaD  should  enter  the  box  as  near  as  possible  free 
of  previously  acquired  knowledge,  or  of  that  which  he 
believes  to  be,  but  which  may  or  may  not  be,  knowledge 
of  the  facts  of  the  case.  Also,  as  free  as  possible  of  either 
knowledge  or  opinions  of  collateral  facts  calculated  to 
either  stimulate  or  retard  the  mind  in  the  reception  of 
either  evidence  or  argument  favorable  to  one  party  or  the 
other  to  the  controversy. 

It  is  true,  and  it  is  a  truth  greatly  to  the  credit  of  the 
people,  that  there  is  no  officer  or  person,  however  high  in 
the  state  or  nation,  who  possesses  the  respect  of  or  influ- 
ence over  all  classes  of  the  people  equal  to  the  district 
judge.  When  upon  the  bench  he  represents  the  majesty 
and  the  power  of  the  law  and  of  the  state  directly  to  the 
people.  This  condition,  doubtless,  depends  in  a  great  de- 
gree upon  that  principle  in  our  judicial  system  which,  in 
the  great  majority  of  cases,  makes  the  jury  the  sole  judges 
and  arbiters  of  matters  of  disputed  fact  between  the. par- 
ties, leaving  to  the  judge  or  court  the  serene  field  of  the 
application  of  these  facts,  when  found,  to  the  principles  of 
law  by  which  they  should  be  governed.  Yet,  while  such 
is  the  case,  it  is  a  truth  which  has  been  often  remarked 
with  admiration  and  wonder,  that  the  people,  and  especially 
jurors,  almost  always  possess  the  most  implicit  confidence 
in  the  power  and  prescience  of  the  trial  judge  to  properly 
weigh  and  apply  the  evidence  and  understand  the  facts  in 
the  case. 

Such  being  the  high  regard  of  the  people,  and  especially 
of  the  juryman,  for  the  trial  judge,  can  it  be  conceived 
that,  upon  the  arraignment  of  a  prisoner  for  a  felony,  and 
his  presenting  his  affidavit  for  a  continuance,  the  court  may 
solemnly  declare  that  the  prisoner  has  added  corrupt  peijury 
to  the  crime  for  which  he  is  already  indicted,  and  threaten 
to  have  a  grand  jury  in  attendance  for  the  purpose  of  in- 
dicting him  for  such  peijury,  without  such  declaration  of 


19    fi»l 
28    2M 


628      SUPREME  COURT  OF  NEBRASKA, 

Crow  y.  Bowen. 


the  court  prejudicing  the  defendant  in  the  minds  of  the 
jurors  present  and  hearing  such  declarations?  I  think  not 
It  may  be  granted  that  such  declaration  or  expression  of 
the  court  did  not  cause  the  future  juror  to  form  or  express 
tin  opinion  as  to  the  guilt  or  innocence  of  the  accused,  but 
it  did  prevent  him  from  entering  the  jury  box  with  his 
mind  a  tabiUa  rasa  so  fiur  as  the  guilt  or  innocence  of  the 
prisoner  was  concerned,  whether  he  was  himself  aware  of 
what  had  been  written  thereon  or  not. 

I  come  to  the  conclusion,  therefore,  that  it  was  error  on 
<the  part  of  the  court  to  make  in  the  presence  of  jurors  of 
the  r^ular  panel  the  declarations  and  statements  in  r^ard 
4o  the  defendant  which  he  is  shown  to  have  made.  The 
judgment  of  the  district  court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  law. 

Reversed  and  bem Ain>ED. 

The  other  judges  concur. 


WiiiUAM  S.  Crow,  piiAiNnPF  in  error,  v.  Adna  H. 
Bowen,  defendant  in  error. 

<3onnty  Coarts :  jubisdiotion.  Ck>nnl7  oaurte  have  no  jute- 
diction  to  hear  and  determine  actions  bronght  against  officen 
for  the  penalty  imposed  bj  section  34,  chapter  28,  Compiled 
Statates  of  1885,  for  taking  Ulegal  fees. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Morris,  J. 

John  if.  Bagan,  for  plaintiff  in  error. 

.Adna  H,  Bowen,  pro  Be. 
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Reese,  J. 

The  only  question  presented  for  decision  in  this  case  is, 
whether  or  not  the  county  court  has  jurisdiction  in  an  ac- 
tion against  an  officer  for  the  penalty  provided  by  section 
34  of  chapter  28  of  the  Compiled  Statutes  of  1885.  This 
section  is  as  follows: 

"  If  any  officer  whatever,  whose  fees  are  hereinbefore 
expressed  and  limited,  shall  take  greater  fees  than  are  so 
hereinbefore  limited  and  expressed,  for  any  service  to  be 
done  by  him  in  his  office,  or  if  any  such  officer  shall  charge 
or  demand  and  take  any  of  the  fees  hereinbefore  ascer- 
tained and  limited,  where  the  business  for  such  fees  are 
chargeable  shall  not  be  actually  done  and  performed,  such 
officer  shall  forfeit  and  pay  to  the  party  injured  fifty  dol- 
lars, to  be  recovered  as  debts  of  the  same  amount  are  re- 
coverable by  law/' 

It  is  provided  by  section  2  of  chapter  20,  Id.,  that  county 
jndge3  shall  not  have  jurisdiction  ''in  any  action  against 
officers  for  misconduct  in  office,  except  where  like  proceed- 
ings can  be  had  before  justices  of  the  peace."  The  excep- 
tion referred  to  is  contained  in  the  ninth  subdivision  of 
section  906  of  the  civil  code,  which  gives  to  justices  of  the 
peace  jurisdiction  "to  proceed  against  constables  failing  to 
make  return,  making  false  return,  or  failing  to  pay  over 
money  collected  on  execution  issued  by  such  justice."  It 
therefore  appears  that  by  these  sections  neither  the  county 
court  nor  justices  of  the  peace  (under  the  provisions  of  sec- 
tion 907  of  the  civil  code)  have  any  jurisdiction  in  actions 
against  officers  for  misconduct  in  office,  and  if  the  facts  al- 
leged constitute  misconduct  in  office  then  this  action  cannot 
be  maintained,  unless  the  jurisdiction  is  given  by  the  last 
clause  of  section  34  above  quoted,  which  is,  "  to  be  recov- 
ered as  debts  of  the  same  amount  are  recoverable  by  law." 

To  our  mind  this  does  not  give  the  jurisdiction.  It 
34 


530      SUPREME  COURT  OF  NEBRASKA, 

h  . 

I  Clay  ▼,  Tyson. 

'  simply  provides  the  manner  in  which  such  actions  may  be 

|i  prosecated.     The  jurisdiction  or  power  to  hear  such  cases 

*  is  withheld  by  the  law  giving  county  courts  jurisdiction  in 

civil  cases,  and  there  is  nothing  in  section  34  which  confers 
it.     That  the  collection  of  exorbitant  and  illegal  fees  by  an 
''  officer  by  virtue  of  his  office  is  ^^  misconduct  in  office,''  is 

self-evident,  and,  as  we  understand  it,  is  conceded  by  de- 
fendant in  error;  his  only  contention  being,  that  the  clause 
f  quoted  from  section  84  confers  the  jurisdiction. 

I  As  this  action  was  instituted  in  the  county  oourt,  it  fol- 

!  lows  that  it  was  without  jurisdiction,  and  that  the  decision 

I  f  of  the  county  judge  dismissing  the  case  was  correct     The 

I  judgment  of  the  district  court  reversing  the  decision  of  the 

I  county  court  is  reversed  and  the  cause  is  dismissed. 


Judgment  aooobdinolt. 
The  other  judges  concur. 


19  sao 
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1 19  5301     WiujAM  L.  Clay,  plaiktiff  is  ebbob,  y.  Jaheb  H. 
\m_^\  Tybon,  defendant  in  ebbob. 

1.  Statute  of  Frauds:    pbomisx  to  pay  dbbt  of  avoihxe: 

OOKSIDBBATION.  A  petition  which  alleges  that  A  was  indebted 
to  the  plaintifi;  and  that  B  reoeiyed  from  A  a  large  amount  of 
personal  property,  and  in  consideration  thereof  agreed  to  paj 
the  debt  to  plaintiff,  and  that  B  promised  the  plaintiff;  who  wm 
aboat  commencing  suit,  that  he  would  pay  the  debt,  and  that 
if  plaintiff  would  forbear  soing  until  he  ooald  seU  the  property 
he  would  pay  him,  and  that  in  consideration  of  such  promise 
plaintiff  did  forbear  until  after  the  property  was  sold,  but  that 
B  then 'refused  payment,  states  a  cause  of  action,  and  Ofne  which 
is  not  within  the  statute  of  frauds. 

2.  Evidence:    attobnet  and  client:    pbiyilbokd  oommuhi- 

GATIONS.  Where  an  attorney  is  employed  for  a  particular  pur- 
pose, and  before  such  employment  he  informs  his  client  that 
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he  has  been  employed  against  him  in  a  case  not  connected  with 
the  employment,  and  with  ftill  knowledge  of  snch  ftct  the  em- 
ployment is  made  for  the  poipose  required,  the  relation  of 
attorney  and  client  does  not  exist  so  far  as  the  pnipoae  of  the 
first  employment  is  concerned,  and  statements  made  to  the 
attorney  with  reference  to  any  fact  in  dispute  in  thecontroTersy 
in  which  the  first  employment  is  made  is  not  a  pririleged  com- 
monication. 
3.  Error :  bsvxbsal  of  jitix^mxnt.  A  Judgment  will  not  be 
rcTersed  for  errors  committed  on  the  trial  of  a  canae  which  are 
not  pngadicial  to  the  party  complaining. 

Error  to  the  district  oourt  for  Tork  comily.  Tried 
below  before  Norval,  J. 

Sedgwick  &  Power y  for  plaintiff  in  error. 

FraiMe  &  Harlanj  for  defendant  in  error, 

Reebe,  J. 

By  the  petition  filed  in  the  district  court  by  defendant 
in  error,  it  was  alleged  sabstantially,  that  plaintiff  in  error 
(defendant  below)  was  the  lather  of  one  Seth  H.  day,  who, 
before  the  time  of  making  the  allied  promises^  was  a  citi- 
zen of  York  county.  That  the  said  Seth  was  indebted  to 
defendant  in  error  (plaintiff  below)  in  the  sum  of  $200, 
evidenced  by  two  promissory  notes  of  Seth  of  $100  each, 
both  of  which  were  due.  That  Seth  was  the  owner  of  a 
large  amount  of  personal  property  in  York  county.  That 
said  property  was  transferred  to  plaintiff  in  error  by  said 
Seth,  in  consideration  of  which  the  plaintiff  in  error  agreed 
with  the  said  Seth  to  pay  to  defendant  in  error  the  amount 
due  from  Seth,  and  that  afterwards,  and  while  in  possession 
of  said  personal  property,  the  plaintiff,  in  consideration  of  the 
promises,  and  the  further  consideration  that  defendant  in 
error,  at  the  request  of  plaintiff  in  error,  would  forbear  to 
briug  suit  on  his  said  claim  until  plaintiff  in  error  oould 
sell  the  property  received  from  his  son,  he  promised  and 
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agreed  with  defendant  in  error  that  he  would  pay  the  in- 
debtedness. It  is  further  alleged  that  the  property  of  the 
son  had  been  sold,  but  that  plaintiff  in  error  refused  to 
piake  the  payment  as  promised.  The  answer  admits  the 
indebtedness  of  the  son  and  the  relationship  alleged  to  ex- 
ist between  them,  but  denies  all  the  other  allegations  of  the 
petition.  Judgment  was  rendered  in  favor  of  defendant 
in  error  for  the  amount  claimed.  Plaintiff  in  error  brings 
the  cause  into  this  court  by  proceedings  in  error.  The 
first  contention  is,  that  the  petition  does  not  state  facts  sa£- 
fieient  to  constitute  a  cause  of  action.  It  will  be  seen  tliat 
two  agreements  are  alleged  in  the  petition,  one  that  of 
plaintiff  in  error  with  his  son,  that,  in  consideration  of  the 
transfer  of  the  property  to  him,  he  would  pay  the  debt  due 
defendant  in  error,  followed  by  the  promise  to  defendant 
in  error  that,  in  consideration  of  his  forbearance  to  sue  the 
son,  he  would  pay  the  debt.  It  is  insisted  these  contracts 
are  within  the  statute  of  frauds.  We  think  not  The 
agreement  alleged  to  have  been  made  with  the  son  was  a 
new  and  independent  contract,  based  upon  a  valuable  con- 
sideration, by  which  plaintiff  in  error  created  a  new  debt, 
which  he  agreed  to  pay — ^not  to  the  son,  his  original  cred- 
itor— but  to  defendant  in  error.  When  the  promise  was 
made  to  defendant  in  error^  and  accepted  by  him,  it  then 
became  a  debt  due  from  plaintiff  in  error  to  defendant  in 
error,  and  was  not  within  the  statute  of  frauds.  Morrii^on 
V,  Hogue^  49  Iowa,  574.  Ellwood  v.  Monk^  6  Wend., 
235.  Lawrence  v.  Fox,  20  N.  Y.,  268.  Clopper  v.  Poland, 
12  Neb.,  69.  Farley  v.  Cleveland,  4  Cowen,  432.  FUsr 
gerald  v,  Morriasey,  14  Neb.,  198.  Roniberg  v.  Hughes, 
18  Neb.,  579. 

It  is  insisted  that  the  court  erred  in  overruling  the  ob- 
jections of  plaintiff  in  error  to  the  testimony  of  Greorge  B. 
France,  a  witness  for  defendant  in  error.  This  objection 
was  based  upon  the  assumption  that  Mr.  France  was  the 
attorney  for  plaintiff  in  error  at  the  time  the  statements 
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were  said  to  have  been  made.  As  to  whether  or  not  the 
relation  of  attorney  and  client  existed  between  Mr.  France 
and  plaintiff  in  error  to  such  an  extent  as  to  protect  plain- 
tiff in  error  from  thie  repetition  of  his  statements  was,  un- 
der the  circumstances^  a  question  of  fact^  upon  which  the 
trial  court  had  to  pass.  It  was  conceded  that  the  firm  of 
France  &  Harlan  had  been  employed  to  transact  for  plain- 
tiff in  error  certain  business  growing  out  of  the  dealings  of 
Seth  Clay  in  York  county,  but  Mr.  France  testified  that 
at  the  time  of  th^  employment  by  plaintiff  in  error  he 
informed  him  that  they  had  been  retained  by  certain'  cred- 
itors, naming  them,  and  among  whom  were  defendant  in 
error,  and  that  plaintiff  in  error  expressed  himself  satisfied^ 
saying  there  would  be  no  trouble  about  that,  etc.  If  that 
was  true,  and  of  that  the  court  was  the  judge,  there  was  no 
impropriety  in  allowing  the  witness  to  testify.  From  the 
testimony  of  the  witness  it  further  appears  that  the  em- 
ployment of  the  firm  by  plaintiff  in  error  was  not  for  the 
purpose  of  litigation,  either  for  the  prosecution  or  defense 
of  cases,  but  for  the  purpose  of  closing  up  the  business  and 
accounts  of  Seth  Clay.  After  hearing  the  testimony  upon 
the  question  presented,  the  court  decided  that  the  relation 
of  attorney  and  client  did  not  exist  with  reference  to  the 
matters  involved  in  this  case,  and  we  cannot  say  there  was 
error  in  the  decision.  We  do  not  wish  to  be  understood 
as  approving  the  practice  of  attorneys  taking  the  witness 
stand  and  testifying  in  causes  op  trial,  for  we  think  it  is 
one  not  to  be  favored  to  any  extent,  yet  a  case  occasionally 
arises  where  it  is  too  late  for  an  attorney  to  withdraw  from 
a  case  without  manifest  injury  to  his  client,  and  where  his 
testimony  is  absolutely  essential  to  the  due  administration 
of  justice.  In  such  cases  the  only  proper  course  seems  to 
be  for  the  attorney  to  take  the  witness  stand. 

A  letter  from  plaintiff  in  error  to  Mr.  France  was  re- 
ceived in  evidence  over  the  objections  of  plaintiff  in  errror. 
This  ruling  of  the  court  is  assigned  for  error.     For  the 
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purpose  of  this  inquiry  it  may  be  conoeded  that  at  the 
time  of  writing  the  letter  plaintiff  in  error  understood  that 
Mr.  France  was  his  attorney,  and  that  the  letter  was  written 
in  confidence;  yet  we  cannot  hold  that  its  admission  was 
reversible  error.  It  consists  principally  in  a  denial  of  the 
contract  upon  which  the  suit  was  based,  and,  in  substance, 
a  claim  that  he  only  promised  defendant  in  error  to  pay 
the  value  of  the  property  for  which  the  notes  were  given, 
which  he  said  would  be  from  $125  to  $150,  and  that  only 
after  he  had  sold  his  land  in  Nebraska,  which  he  had  not 
yet  done,  and  therefore  he  owed  plaintiff  in  error  nothing. 
If  there  was  error  in  its  admission  it  was  clearly  without 
prejudice. 

The  testimony  in  the  case  was  in  some  important  respects 
quite  unsatisfactory',  yet  we  cannot  say  there  was  such  a 
want  of  evidence  as  to  require  a  reversal  of  the  case.  It 
was  tried  to  the  court  without  a  jury.  The  findings  of 
fact  are  entitled  to  the  same  weight  as  if  found  by  a  jury. 

The  judgment  is  therefore  affirmed. 

JUDaifENT  AFFHtMED. 

The  other  judges  ooncur. 


Joel  E.  Morrill,  plaintipp  in  error,  v.  Jambs  M, 
Tegarden,  defendant  in  error. 

1.  Malpractice:    PErrnoN.     Action  for  damages  for  alleged  mal- 

practice; x)etition  examined  and  held  to  state  a  cause  of  actioii. 

2.  Evidence:    hypothetical  questionh:    experts.    If  hypo- 

tfaetical  questions  are  resorted  to  in  the  examination  of  expert 
witnesses,  tbej  mnst  be  so  finmed  as  to  fairlj  reflect  facts,  either 
admitted  or  proved  by  other  witnesses.  O^Hara  o.  WdU^  14 
Neb.,  403.     When  this  is  done  it  will  be  sufficient. 
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3.  Trial:  yebdiot  sustained.  The  Jnron  are  the  triers  of  &ct 
in  a  cause  tried  to  them,  and  their  decision  upon  conflicting  tes- 
timonj  cannot  be  set  aside  unless  dearly  wrong.  Under  thia 
rule  it  is  held  that  the  evidence  is  sufficient  to  sustain  the  verdict. 

Ebbor  to  the  district  oourt  of  Merrick  countj.  Tried 
below  before  Post,  J. 

A.  Ewing  and  J.  W.  Bparksj  for  plaintiff  in  error. 

A.  L.  BeinoM  and  John  Patterson^  for  defendant  in 
error. 

Seese,  J. 

At  the  commencement  of  the  trial  of  this  cause  in  the 
district  court  plaintiff  in  error  objected  to  the  introduction 
of  any  testimony,  for  the  reason  that  the  petition  was  in- 
sufficient and  did  not  state  a  cause  of  action.  The  objec- 
tion was  overruled,  to  which  plaintiff  in  error  excepted, 
and  now  assigns  said  ruling  as  error. 

The  action  was  for  damages  resulting  from  alleged  mal- 
practice in  reducing  and  treating  a  fractured  limb.  The 
petition  alleges  the  fracture,  employment  of  plaintiff  in 
error  (defendant  below),  the  undertaking  on  his  part,  the 
carelessness,  negligence,  and  unskillfulness  complained  of 
in  reducing,  binding  up,  dressing,  and  caring  for  the  injury, 
by  reason  of  which  it  was  alleged  defendant  in  error  has 
nearly  lost  the  use  of  said  limb  and  is  rendered  unfit  and 
unable  to  follow  his  lawful  business,  besides  the  extra  ex- 
pense incurred  as  special  damages,  etc.,  the  whole  damages 
being  laid  at  $3,000.  This  petition  substantially  follows 
the  forms  and  precedents  given  by  Nash — see  Pleading  and 
Practice,  527 — and  is  in  harmony  with  other  forms  given 
by  writers  upon  pleading  and  practice  under  the  code,  and 
no  doubt  states  a  cause  of  action.  See  also  Bates'  Pleading 
and  Parties,  656;  Estes'  Pleadings,  §  1876;  Maxweirs 
Pleading,  4th  ed.,  303. 
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The  objection  to  the  evidence  is  in  the  nature  of  a  de- 
murrer to  the  petition,  Curtiss  v.  CuUerj  7  Neb.,  318, 
and  of  course  admits  all  allegations  of  fact  \?hich  are  well 
pleaded.  Therefore,  if  a  demurrer  to  the  petition  could 
not  have  been  sustained  it  is  clear  there  was  no  error  in 
the  ruling  of  the  trial  court.  Many  objections  to  the  peti- 
tion are  contained  in  the  brief  of  plaintiff  in  error,  and  it 
abounds  with  suggestions  of  imperfections,  such  as  that 
the  petition  does  not  show  that  the  leg  was  stiff,  sore, 
crooked,  or  what  was  the  matter  with  it,  and  that  it  is  not 
alleged  in  what  way  plaintiff  in  error  was  negligent  or 
unskillful,  whether  the  limb  was  bound  too  tightly  or  too 
loosely,  or  that  it  was  dressed  too  often  or  not  often 
enough,  etc.  All  the  foregoing  is  included  in  the  allega- 
tion that  the  plaintiff  in  error  so  negligently  and  unskill- 
fuUy  reduced,  bound  up,  attended,  etc.,  the  said  fracture 
that  the  said  plaintiff— defendant  in  error — ^by  reason  of 
such  unskillfulness  and  negligence  had  nearly  lost  the  use 
of  his  leg,  and  has  been  rendered  unable  to  follow  his 
business,  etc.  Had  the  allegations  suggested  by  plaintiff 
in  error  been  necessary  a  motion  for  a  more  specific  state- 
ment of  the  cause  of  action  under  section  125  of  the  civil 
code  might  have  been  sustained,  but  as  plaintiff  in  error 
answered  to  the  merits  without  requiring  such  amendment 
his  objection  for  that  reason  must  be  taken  as  waived. 

The  next  point  presented  for  decision  is,  that  the  court 
erred  in  allowing  defendant  in  error  to  propound  a  hypo- 
thetical question  to  his  witnesses  which,  it  is  claimed,  did 
not  reflect  all  the  facts  established  by  the  witnesses,  under 
the  rule  laid  down  in  (yHara  t?.  TTdfe,  14  Neb.,  403.  The 
question  is  a  very  long  one,  and,  so  far  as  we  are  able  to 
discover  by  a  careful  reading  of  the  testimony  given  in 
support  of  the  theory  of  defendant  in  error,  covers  all  the 
essential  parts  of  the  case.  The  plaintiff  in  error  fails  to 
point  out  any  material  discrepancy,  and  we  are  unable  to 
find  any. 
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The  third  and  last  contention  of  plaintiff  in  error  is,  that 
the  verdict  "  is  not  supported  by  the  testimony  and  is  con- 
trary to  law."  For  the  purpose  of  deciding  this  question 
it  has  been  necessary  for  us  to  carefully  examine  all  the 
testimony  introduced  in  the  case,  and  we  have  done  so. 
Each  of  the  seven  reasons  assigned  by  plaintiff  in  error  in 
support  of  this  contention,  if  viewed  from  the  standpoint 
of  the  truthfulness  of  the  testimony  of  plaintiff  in  error 
and  his  witnesses,  is  unquestionably  good  and  the  verdict 
would  have  to  be  set  aside.  And  it  is  fair  to  say  that  ia 
some  respects  the  stronger  reason  seems  to  sustain  the  view 
contended  for  by  them.  But  if  we  adopt  the  theory  of 
fact  presented  by  defendant  in  error  and  his  witnesses,  as 
the  jury  must  have  done,  then  the  view  of  the  plaintiff  in 
error  cannot  be  adopted  and  the  verdict  of  the  jury  must 
be  allowed  to  stand.  The  jurors  are  the  triers  of  fact  and 
their  verdict  cannot  be  molested  unless  clearly  wrong. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Samuel  R.  Jacoby,  plaintiff  in  error,  v.  Robert 
Mitchell  and  Henry  Broadwater,  defendants 
in  error. 

1.  Bill  of  Exceptions.  AffidaTlts  used  as  eyidenoe  upon  the 
hearing  of  a  motion  in  the  district  court  will  not  he  considered 
in  the  supreme  court  unless  preserved  as  a  part  of  the  record 
by  a  hill  of  exceptions,  and  when  such  papers  are  improperly 
attached  to  the  record  they  will,  upon  motion,  be  stricken  from 
the  files.     Graves  v,  Scouille,  17  Neb.,  593. 

8.  Appeal:  NONSUIT.  Where  an  appeal  is  taken  to  the  district 
court  from  the  judgment  of  a  justice  of  the  peace,  and  the 
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plaintiff  failB  to  prosecate  his  appeal  by  filing  his  petitioii 
within  the  time  required  by  law,  and  no  excuse  is  shown  which 
would  justify  the  delay,  it  is  not  error  for  the  district  oourt^  on 
motion  and  notice  to  the  plaintiff,  to  nonsuit  the  plaintiff  and 
render  judgment  as  provided  in  sections  1010-11  of  the  civil 
code. 

8.  Motion:  fbaotiob.  When  a  motion  is  argued  and  submitted 
to  a  court  for  a  decision  thereon,  it  is  the  duty  of  the  court  to  de- 
cide the  same  upon  the  record  as  it  existed  at  that  time,  unless 
the  submission  is  set  aside  or  it  is  brought  to  the  knowledge  of 
the  court  that  a  party  desires  to  be  heard  upon  a  different  con- 
dition of  the  record.  Any  papers  filed  after  the  submiasion 
without  leave  of  the  court  or  the  knowledge  of  the  judge  will 
not  be  considered  in  reviewing  such  decision. 

Error  to  the  district  court  of  Lancaster  coonij.    Tried 
below  before  Pound,  J, 

L.  C.  BuTTf  for  plaintiff  in  error. 
FoQsworthy  &  Son,  for  defendants  in  enror. 
J. 


Defendants  in  error  file  motion  to  strike  certain  affida- 
vits from  the  paper  in  this  cause,  for  the  reason  that  they 
are  not  made  a  part  of  the  bill  of  exceptions  and  preserved 
in  the  record  thereby.  As  it  is  well  settled  in  this  court 
that  affidavits  purporting  to  have  been  used  as  evidence  on 
the  hearing  in  the  district  court,  to  be  available  here,  must 
be  preserved  by  a  bill  of  exceptions  making  them  a  part  of 
the  record,  and  this  has  not  been  done,  the  motion  is  sus- 
tained.    Graves  o.  SooviUej  17  Neb.,  693. 

The  original  action  was  instituted  before  a  justice  of  the 
peace  by  plaintiff  in  error.  The  trial  resulted  in  favor  of 
defendant.  Plaintiff  in  error  appealed  to  the  district  court, 
filing  his  transcript  on  the  29th  day  of  October,  1883,  dur- 
ing the  term  of  said  court,  and  the  cause  was  placed  upon 
the  docket  by  the  clerk. 
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On  the  25th  day  of  February,  1884,  and  during  the 
February  term  of  said  court,  the  defendant  filed  a  motion 
for  non-suit  and  judgmept  under  the  provisions  of  sections 
101011  of  the  civil  code.  The  motion  was  sustained  and 
judgment  was  rendered  accordingly.  Plaintiff  alleges  er- 
ror in  this  ruling  of  the  court.  As  the  time  for  filing  the 
petition  had  expired,  and  no  excuse  for  the  neglect  was 
shown,  the  decision  of  the  court  was  correct.  Had  any 
good  reason  for  the  delay  existed,  it  was  the  duty  of  plain- 
tiff to  have  presented  the  same  to  the  coart  and  then  any 
abuse  of  discretion,  if  any  existed,  could  have  been  cor- 
rected, but  as  no  such  showing  was  made  there  could  be  no 
discretion  in  the  matter. 

The  motion  was  argued  and  submitted  to  the  court  on 
the  7th  day  of  March,  1884.  After  the  submission,  but 
before  the  final  ruling  was  made,  plaintiff  filed  his  petition 
and  an  afiidavit  of  one  of  his  counsel,  but  they  were  filed 
without  leave  of  court  and  without  the  knowledge  of  the 
presiding  judge,  and  were  not  considered  by  him  when 
passing  on  the  motion.  This  could  not  aid  plaintiff  in  any 
respect  The  district  court  could  not  do  otherwise  than 
decide  the  case  as  presented  to  him,  and  when  so  presented 
and  submitted  he  had  the  right,  and  it  was  his  duty,  to  de- 
cide upon  the  merits  as  presented  by  the  record  at  that 
time,  notwithstanding  the  fact  that  the  decision  may  have 
been  made  some  days  afterwards,  unless  some  action  was 
taken  by  plaintiff  to  set  aside  the  submission  or  in  some 
way  bring  to  the  knowledge  of  the  court  his  desire  to  be 
heard  upon  a  different  condition  of  the  record  from  that 
upon  which  the  submission  was  made.  It  would  be  an 
anomaly  to  hold  that  after  a  cause  was  submitted  to  a  court 
for  its  decision  that  the  judge  should  examine  the  files  and 
records  of  the  case  immediately  before  his  decision,  for  the 
purpose  of  ascertaining  whether  or  not  the  parties  had  filed, 
without  his  knowledge  or  consent,  anything  which  would 
change  the  legal  aspect  of  the  case.     Common  fairness  to 
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the  court,  if  no  other  reason,  would  condemn  such  a  prop- 
osition. 

The  judgment  of  the  district  court  is  affirmed. 

JUDQICENT  AFFIBHED^ 

The  other  judges  concur. 


Dewey  &  Stone,  plaintiffs  in  erbor,  v.  C.  S.  Patnk 

&  Co.,  defend ANIB  IN  EBBOR. 

Landlord  and  Tenant.  A  leased  certain  real  estate  to  B  for  the 
term  of  two  years,  B  agreeing  to  pay  therefor  the  sum  of  nine 
hundred  and  sixty  dollars  in  installments  of  forty  dollars  on  the- 
first  day  of  each  month  daring  the  term,  which  extended  fiom 
January  1st,  1880,  to  Janoary  Ist,  1882.  The  lease  was  in  writ- 
ing. On  the  12th  of  October,  1880.  the  lessee,  for  valne,  and  with 
the  consent  of  the  lessor,  transferred  his  lease  by  parol  to  C 
who  took  possession  thereunder  and  held  until  the  9th  of  March,. 
1881,  paying  rent  to  A  according  to  the  terms  of  the  lease,  wheik 
he  vacated  and  refused  to  pay  rent  for  the  remainder  of  the 
year  and  term;  Heldy  C  was  liable  for  the  rent  whether  he  ooca- 
pied  the  premises  or  not. 

Erbob  to  the  district  court  of  Adams  county.  Tried 
below  before  Morris,  J. 

Dilworth,  Smith  &  DUworthj  for  plaintiffs  in  error. 

Batty  &  RagaUy  for  defendants  in  error. 

Reese,  J. 

Defendants  in  error  executed  to  Mazon  Brothers  a  writ- 
ten lease  to  certain  property  for  the  term  of  two  years,  be* 
ginning  January  1st,  1880,  and  terminating  January  1st, 
1882,  for  the  sum  of  nine  hundred  and  sixty  dollars,  to 
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he  paid  in  installments  of  forty  dollars  each  on  the  first 
•day  of  each  month  during  the  term.  The  lessees  took 
possession  and  held  until  October  12th,  1880.  No  objec- 
tion is  made  to  this  lease,  nor  is  its  efficacy  questioned. 
Maxon  was  engaged  in  business  as  a  furniture  dealer.  On 
the  last  named  date  they  sold  their  stock  of  goods  to  plain- 
tiffs in  error,  who  took  possession  of  the  leased  property 
^a  store  building)  and  occupied  it  until  the  9th  day  of 
March,  1881,  when  they  vacated  it  and  refused  to  pay 
rent  after  that  date.  This  action  was  brought  to  collect 
the  rent  from  that  time  until  the  termination  of  the  lease, 
"defendants  in  error  alleging  in  their  petition  that  Maxon 
Bros,  assigned  the  lease  to  plaintiff  in  error  as  a  part  of 
the  consideration  for  the  goods,  who  went  into  possession 
of  the  premises  under  and  by  virtue  of  the  assignment, 
•and  continued  their  occupancy  thereunder  until  the  said 
l^th  day  of  March,  and  that  they  afterwards  refused  to 
carry  out  their  contract  in  that  behalf.  The  answer  is  a 
general  denial. 

It  is  insisted  by  plaintifis  in  error  that  they  did  not 
agree  to  accept  an  assignment,  and  carry  out  the  terms  of 
the  lease,  and  that  the  verdict  upon  that  question  is  not 
supported  by  the  evidence.  Upon  this  part  of  the  case  it 
is  sufficient  to  say  that  the  testimony  is  quite  contradictory, 
but  this  question  of  fact  was  necessarily  determined  against 
plaintiff  in  error  by  the  jury,  and  there  is  sufficient  to  sus- 
tain the  verdict  as  to  the  existence  of  the  agreement. 

No  written  assignnuint  of  the  lease  was  made,  and  the 
real  and  controlling  question  in  this  case  is,  whether  or  not 
the  parol  contract  or  agreement  between  Maxons  and  plain- 
tifife  in  error  and  agreed  to  by  defendants  in  error,  followed 
by  possession  thereunder,  is  sufficient  to  take  the  case  out 
K)f  the  statute  of  frauds,  as  declared  by  section  5,  chapter 
^2,  Compiled  Statutes  1885,  which  is  as  follows: 

"  Every  contract  for  the  leasing  for  a  longer  period  than 
^ne  year,  or  for  the  sale  of  any  lands,  or  any  interest  in 
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Isaidsy  shall  be  void  unless  the  contract,  or  some  note  or 
memorandum  thereof,  be  in  writing,  and  signed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made.'' 

For  the  purposes  of  this  inquiry  we  must  assume  that 
the  verdict  of  the  jury  is  correct,  and  that  the  agreement 
between  the  parties  was  made  as  testified  to  by  the  wit- 
nesses of  defendants  in  error,  and  that  plaintiffi  in  error 
took  poBsession  of  the  property,  occupied  it,  and  paid  rent 
therefor  under  and  by  virtue  of  the  contract.  This  being 
true  we  think  their  liability  follows,  and  the  judgment  is 
correct.  It  has  been  substantially  the  uniform  holding  of 
courts  that  a  part  performance  of  a  contract  of  purchase, 
such  as  taking  and  holding  possession  thereunder,  will  take 
a  case  out  of  the  statute,  and  that  the  vendor  cannot  be 
heard  to  set  up  the  statute  in  bar  of  the  recovery  of  the 
vendee  in  possession.  Wood  on  Frauds,  §§  448,  490,  and 
cases  there  cited.  Seed  on  the  Statute  of  Frauds,  §  578, 
and  cases  cited  in  note  (x).  We  are  unable  to  see  any 
distinction  in  the  application  of  the  rule,  and,  in  fact,  it 
has  be^  applied  to  cases  of  the  kind  before  us.  In  the 
Earl  of  Aylesford's  case,  cited  in  Eoberts  on  Frauds,  there 
was  a  parol  agreement  for  a  lease  of  twenty-one  years, 
upon  which  the  lessee  entered  and  enjoyed  for  six  years. 
A  bill  was  brought  to  oblige  the  lessee  to  execute  his 
counterpart  of  the  contract  for  the  residue  of  the  term. 
The  lessee  pleaded  the  statute  of  frauds.  The  plea  was 
overruled  because  the  agreement  had  been  part  performed. 
See  also  Grant  v.  Bamsey,  7  0.  S.,»167.  Reed  on  Statute 
of  Frauds,  §  582,  and  cases  cited  in  notes  (e)  and  (f). 
Bigelow  on  Fraud,  §  2,  chap.  10. 

In  some  states  it  is  held  that  where  a  tenant  goes  into 
possession  under  a  contract  running  for  a  longer  time  than 
that  allowed  by  statute,  he  thereby  becomes  a  tenant  from 
year  to  year,  that  being,  as  in  this  state,  the  longest  term 
allowed  for  a  parol  lease.  See  Kopliiz  v,  OusUwus,  48 
Wis.,  48.     Schuyler  v.  Leggdtj  2  Cowen,  660.     People  v. 
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Rickert,  8  Id.,  226.  Lockwood  v.  Locktoood,  22  Conn.^ 
426.  Lounsbery  v.  Snyder,  31  N.  T.,  614.  See  also,  1 
Washburn  on  JEleal  Estate  (4  ed.),  614.  2  Reed  on  Statute 
of  Frauds,  §  810.  If  the  principle  is  applicable  to  the  cas 
at  bar  (a  question  which  we  do  not  decide),  it  is  dear  that 
even  then  plaintiffs  in  error,  having  &iled  to  surrender  at 
the  end  of  the  first  year,  and  having  entered  upon  the 
second,  would  be  liable  for  the  rent  of  th^  remainder  of 
that  year.  IHedhoffv.  Smith,  13  Neb.,  6. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibked. 

The  other  judges  concur. 


William  Young,  plaintiff  in'  error,  v.  Elijah 
filley  £t  al.,  defendants  in  error. 

1.  Sale :  wasbanty  :  damaoxs.  In  an  action  for  damages  for 
a  breach  of  warranty  or  frandnlent  representations  as  to  the 
quality  of  personal  property  sold,  where  there  is  no  reedasioin 
of  the  contract,  the  measure  of  damages  is  the  difference  be- 
tween the  Talae  of  the  property  as  it  actually  was  and  wha4 
woold  have  been  its  yalne  had  it  been  as  represented  at  the 
time  the  representation  or  warranty  was  made. 

%  Allegata  et  Probata.  The  allegations  of  the  petition  and 
the  proof  must  agree. 

Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Broady,  J. 

E.  0.  KreUinger  and  Bush  &  Ridcardsj  for  plaintiff  in 
error. 

HazleU  &  Bates  and  Z.  W,  Colby,  for  defendants  in  er- 
ror. 
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Beese^  J. 

On  the  trial  of  this  canse  in  the  district  oonrt  plaintiff 
in  error  objected  to  the  introduction  of  any  testimony  by 
the  defendant  in  error  for  the  reason  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
objection  was  overruled  and  this  ruling  is  assigned  for  error. 

The  action  is  one  for  damages  resulting  frbm  fraudulent 
representation's  and  breach  of  warranty  as  to  the  quality 
of  a  certain  field  of  standing  corn  sold  by  plaintiff  in 
«rror  to  defendants  in  error.  The  allegations  of  the  peti- 
tion are  substantially  that  plaintiff  (defendant  in  error) 
purchased  the  com,  and  that  defendant  (plaintiff  in  error) 
to  induce  the  plaintiff  to  purchase  the  same  falsely  repre- 
sented that  the  corn  would  yield  thirty  bushels  to  the  acre, 
and  that  there  was  a  good  stand  which  had  been  well  cul- 
tivated and  was  good  corn.  That  defendant  in  error,  re- 
lying upon  such  statement,  purchased  said  com  and  paid 
therefor  the  sum  of  $180.  It  is  further  alleged  that  the 
•corn  "  will*'  not  yield  thirty  bushels  to  the  acre,  nor  '* is" 
it  a  good  stand  of  corn,  nor  'Ms"  it  clean  as  represented 
by  defendant  (plaintiff  in  error),  but  that  the  whole  num- 
ber of  said  acres  ''will"  not  produce  over  one  hundred 
and  twenty-five  bushels  of  corn,  and  ''is"  exceedingly  thin 
on  the  ground  and  of  ap  inferior  quality,  and  "is"  not 
good  corn,  and  that  plaintiff  in  error  knew  the  representa- 
tions to  be  false  when  he  made  them,  etc.  The  contract 
is  alleged  to  have  been  made  on  the  firat  day  of  October, 
1881.  The  petition  was  verified  on  the  26th  day  of  the 
same  month  and  filed  on  the  3d  of  May,  1882.  In 
respect  to  the  time  at  which  the  defects  in  the  corn  existed 
it  must  be  conceded  that  the  petition  is  unskillfuUy  and 
carelessly  drawn.  In  order  to  recover  it  must  appear  that 
the  condition  of  the  corn  was  not  as  represented  at  the 
time  the  representations  were  made.  While  it  might  be 
that  a  new  trial  would  not  be  granted  for  this  defect  alone. 
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since  the  objection  was  not  made  before  trial^  jet  such 
pleading  should  not  be  encouraged,  and  as  a  new  trial  may 
be  had  the  petition  should  be  amended  in  this  particular 
before  such  trial  is  had  upon  such  terms  as  the  district 
court  may  order. 

It  is  insisted  by  defendant  in  error  that  the  petiti<Mi 
^lieges  both  a  breach  of  warranty  and  fraud,  and  for  the 
purpose  of  the  case  we  will  assume  that  such  is  the  &ct. 
In  either  case  where  there  is  no  allegation  of  a  rescission 
of  the  contract  the  measure  of  damages  is  the  difference 
between  the  value  of  the  corn  as  it  really  was  at  that  time 
and  what  it  would  have  been  worth  had  it  been  as  repre- 
sented. Field  on  Damages,  §  272,  d  seq.  Long  v.  Clapp, 
15  Neb.,  420.     Oiffert  v.  West,  33  Wis.,  617. 

The  court  so  instructed  the  jury,  upon  the  request  of 
plaintiff  in  error.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  defendants  in  error  for  $136.92. 
There  was  no  evidence  introduced  showing  the  real  value 
of  the  corn  at  the  time  of  the  purchase  and  payment  of 
the  price.  There  was  therefore  a  want  of  evidence  upon 
which  to  base  the  verdict,  and  the  motion  for  a  new  trial 
should  have  been  sustained. 

The  defendants  in  error  seem  to  have  tried  the  case  upon 
the  theory  that  the  measure  of  damages  was  the  amount 
of  the  price  paid,  with  interest,  and  with  that  view  intro- 
duced testimony  tending  to  prove  that  they  did  not  gather 
any  of  the  crop,  but  this  is  at  variance  with  the  allc^tions 
of  the  petition.  There  is  no  allegation  that  the  corn  was 
worthless,  and  since  defendants  in  error  have  not  rescinded 
the  contract  they  can  only  recover  damages  under  the  rule 
above  stated,  if  anything. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Bevebsed  and  bemanded. 


The  other  judges  concur. 
86 
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ChABLES  W.  LeIOHTON  and  HeNBT  BsOWNy  PLAINTIFFB 
IN  EBBOBy  v.  MaBTHA  E,  StUABT,  DEFENDANT  IN 


1.  Husband  and  Wife:  sepabats  pbofbbty  of  wife.  The 
property  of  a  married  woman,  which  is  her  several  and  separate 
property,  is  not  liable  to  levy  and  sale  for  the  satisfaction  of  the 
debts  of  her  husband.  Therefore  the  purchaser  of  her  property 
at  snch  sale  would  acquire  no  title  by  such  purchase,  and  would 
not  be  entitled  to  the  possession  of  the  property  as  against  the 
owner  or  one  holding  a  title  and  claiming  under  her. 

8.  Chattel  Mortgage :  descbiption  of  pbopebtt.  a  chattel 
mortgage  may  be  Toid  as  against  the  bona  fide  creditors  of  or 
purchasers  from  the  mortgagor  for  defective  description  of  the 
property  mortgaged  and  yet  good  as  between  the  immediate 
parties  to  the  mortgage:  Especially  where  the  property  in- 
cluded in  the  mortgage  is  identified  by  them. 

8.    :   .    As  between  the  mortgagor  and  mortgagee  of 

personal  chattels,  a  specific  and  particular  description  of  the 
several  articles  mortgaged,  from  which  to  identify  them  from 
other  like  articles  of  the  mortgagor  in  the  same  collection,  is 
not  essential  to  the  validity  of  the  mortgage. 

4.  See  acQudicata:  A  previous  ruling  by  the  appellate  court 
upon  a  point  distinctly  made  may  be  only  authority  in  other 
cases,  to  be  followed  or  affirmed  or  to  be  modified  or  overruled 
according  to  its  intrinsic  merits  ;  but  in  the  case  in  which  it  is 
made  it  is  more  than  authority ;  it  is  a  final  adjudication,  from 
the  consequences  of  which  the  eourt  cannot  depart  nor  the 
parties  release  themselves.    Hiatt  v.  Brooks,  17  Neb.,  33. 

Ebbob  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Mitchell.,  J. 

J.  R.  Webster  J  for  pkintifis  in  error. 

Ryan  Bros,  and  A,  J.  Savryer^  for  defendant  in  error. 

Beese,  J. 

This  wfts  an  action  in  replevin  instituted  by  defendant 
in  error^  claiming  the  possession  of  the  property  in  dispute 
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as  the  mortgagee  of  W.  W.  House  and  Zeruah  C.  House, 
and  alleging  upon  belief  that  the  property  in  dispute  prior 
to  the  execution  of  the  mortgage  was  the  separate  and  in- 
dividual- property  of  said  Zeruah  C.  House.  The  cause 
has  been  before  this  court  twice  before^  and  is  reported  in 
10  Neb.,  at  page  224,  and  in  14  Id.,  at  page  37. 

The  last  trial  was  had  before  John  H.  Ames,  Esq.,  ref- 
eree, who  reported  his  findings  of  fact  and  conclusions  of 
law,  and  upon  which  judgment  was  rendered  in  &vor  of 
defendant  in  error.  The  findings  of  the  referee  are  as  fol- 
lows: 

FINDINGS  OF  FACT. 

'<  1.  That  on  and  prior  to  the  30th  day  of  October,  1876, 
one  Zeruah  C.  House  was  the  owner,  as  of  her  own  separate 
property  and  estate,  of  about  sixty-two  or  sixty-three  hogs, 
of  what  weight,  size,  or  particular  description  the  evidence 
does  not  disclose. 

^'2.  That  on  the  said  80th  day  of  October,  1876,  the 
said  Zeruah  C.  House  joined  with  her  husband,  W.  W. 
House,  in  the  execution  of  a  certain  chattel  mortgage  to 
the  plaintiff,  Martha  E.  Stuart,  in  consideration  of  which 
the  plaintiff  at  that  time  loaned  and  advanced  to  the  said 
W.  W.  House,  in  good  &ith  and  reliance  upon  the  security 
of  said  mortgagee,  the  sum  of  $490.50,  to  become  due  by 
the  terms  of  the  mortgage  at  the  expiration  of  three  months 
from  its  date.  That  L.  C.  Burr,  afterwards  and  now  em- 
ployed by  the  defendants  Leighton  and  firown  as  one  of  their 
attorneys  as  hereinafter  mentioned,  was  present  at  the  time 
of  the  delivery  of  said  mortgage  and  the  advancement  of 
said  money,  representing  one  L.  E.  Kennard.  That  the  said 
mortgage  was  duly  signed  by  both  of  the  said  mortgagors, 
but  was  acknowledged  by  said  W.  W.  House  only,  and 
was  filed  for  record  in  the  clerk's  office  of  Lancaster  county, 
that  being  the  county  of  the  residence  of  the  mortgagors 
and  of  the  situation  of  the  property  in  the  mortgage  de- 
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bribed,  on  the  6th  day  of  November^  1876^  and  was  duly 
refiled  in  said  office  on  the  3d  of  November,  1877. 

'^  3.  That  said  mortgage,  besides  describing  other  personal 
property,  contained  the  following  description  and  no  other 
as  to  hogs:  ^ Sixty  hogs  that  will  average  176  pounds 
each.' 

.  "4.  That  on  the  25th  day  of  October,  1877,  the  said  W. 
W.  and  Zeruah  C.  House  executed  a  mortgage  to  the  de- 
fendant Alexander,  to  secure  the  sum  of  $60  upon  certain 
brood  sows  not  in  controversy  in  this  action. 

''  6.  That  on  the  6th  day  of  December,  1877,  the  defend- 
ants Leighton  and  Brown  caused  two  executions  to  be 
sued  out  of  the  county  court  of  Lancaster  county  upon 
two  judgments  therein  recovered  by  said  defendants  against 
the  said  W.  W.  House,  to  be  levied  upon  the  hogs  described 
in  the  petition,  together  with  twenty-three  other  hogs,  all 
the  separate  and  several  property  of  the  said  Zeruah  C. 
House,  and  then  in  her  possession  at  her  residence  in  said 
county,  where  all  the  hogs  mentioned  in  this  report  were 
and  had  been  kept,  and  that  immediately  before  the  mak- 
ing of  such  levy  said  Zeruah  C.  House  told  L.  C.  Burr, 
who  was  present  and  personally  directed  the  same  on  be- 
half of  said  defendants,  that  all  the  hogs  levied  upon  were 
her  separate  property  as  aforesaid ;  that  the  hogs  so  levied 
upon  were  at  the  time  of  the  levy  of  about  the  weight  of 
from  160  to  176  pounds  each,  but  of  what  age  or  other 
particular  description  the  evidence  does  not  disclose.  There 
were  in  all  at  the  time  and  place  aforesaid,  202  hogs  of 
varying  ages,  weights,  and  descriptions;  except  some  five 
or  six  brood  sows,  the  hogs  were  not  definitely  s^r^ted 
into  separate  masses  or  herds. 

^^6.  That  Mr.  L.  C.  Burr  was  first  employed  by  the  de- 
fendants Leighton  and  Brown  with  reference  to  the  col- 
lection of  their  demands  from  the  said  W.  W.  House  not 
earlier  than  the  6th  day  of  October,  1877. 

'^7.  That  the  hogs  so  levied  upon  were  at  and  after  the 
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date  of  the  levy  considered  and  treated  by  the  plaintiff 
and  the  said  Zeruah  C.  House  as  being  a  part  of  the  hogs 
intended  by  the  phrase  in  the  plaintiff's  mortgage  **  sixty 
hogs  that  will  average  176  pounds  each/' 

''8.  That  on  the  12th  day  of  Decembor,  1877,  the  said 
Zeruah  C.  House  began  a  proceeding  before  George  K. 
Amory,  then  one  of  the  justices  of  the  peace  of  said  county, 
for  the  purpose  of  trying  the  right  of  properly  to  the  hogs 
levied  upon,  which  she  claimed  in  said  proceeding  to  be- 
long to  her;  and  that  such  proceedings  were  thereupon  had 
that  on  the  17th  day  of  December,  upon  a  trial  before  said 
justice  and  a  jury,  in  which  the  said  defendants  Lelghton 
and  Brown  participated, it  was  found  and  adjudged  that  the 
right  of  property  in  said  hogs  was  in  the  said  Zeruah  C. 
House,  and  that  said  findings  and  judgment  have  never 
been  impeached  by  said  defendants,  by  appeal,  petition  in 
error,  or  otherwise.  And  said  justice  thereupon  issued  an 
ordel*  to  the  constable  directing  him  to  return  said  hogs  to 
said  Zeruah  C.  House. 

^^9.  That  notwithstanding  the  finding  and  judgment 
mentioned  in  the  last  preceding  paragraph,  the  constabre 
by  whom  the  executions  were  levied  as  afi^resaid,  at  the 
instance  of  the  said  Leighton  and  Brown,  and  upon  their 
executing  to  him  a  bond  of  indemnity  for  so  doing,  pro- 
ceeded to  advertise  the  hogs  mentioned  in  the  petition  in 
this  action  for  sale  pursuant  to  said  levy  and  so  sold  the 
same  on  the  18th  day  of  December,  1 877,  to  the  said  Leigh- 
ton  and  Brown,  "  subject  to  a  certain  mortgage  to  one  Wil- 
liam Alexander  for  $60,"  for  the  simi  in  the  aggregate  of 
$168.76. 

"\0.  That  at  the  date  of  the  said  execution  sales  the 
amount  due  upon  the  judgments  upon  which  they  were  is- 
sued was  $180,  and  at  that  date  the  value  of  the  thirty- 
four  hogs  sold  was  $297.60. 

'^11.  At  or  prior  to  the  levy  of  said  executions,  neither 
the  defendants  Leighton  and  Brown  nor  said  L.  C.  Bnrr 
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had  auy  actual  notice  of  the  plaintiffi'  mortgage  other  than 
as  hereinbefore  stated. 

^'12.  That  on  the  19th  daj  of  December,  1877,  the 
thirty-four  hogs  mentioned  in  the  petition  were  taken  fix>m 
the  defendants  Leighton  and  Brown  by  the  sheriff  upon 
the  writ  of  replevin  issued  in  this  action  and  delivered  to 
the  plaintiff,  who  has  ever  since  retained  and  now  retains 
the  same. 

^U3.  That  at  the  banning  of  this  action  the  plaintifi' 
mortgage  was  subsisting,  unpaid,  and  unsatisfied.'' 

OONCLUBIONS  OP  LAW. 

^'1.  That  the  allusion  in  plaintiff's  mortgage  to  **  sixty 
hogs  that  will  average  176  pounds  each  "  is  too  indefinite 
and  uncertain  to  serve  as  a  description  imputing  notice 
from  the  record  of  the  mortgage  or  otherwise  to  the  de- 
fendants Leighton  and  Brown  that  the  hogs  in  controversy 
or  any  particular  hogs  were  intended  to  be  conveyed  thereby 
or  charged  with  the  Hen  thereof. 

"  2.  That  the  knowledge  of  L.  C.  Burr  of  the  existence  of 
the  plaintiff's  mortgage,  acquired  more  than  a  year  before 
his  employment  by  the  defendants  Leighton  and  Brown, 
did  not  impute  knowledge  or  notice  of  such  mortgage  to 
said  defendants  at  or  after  such  employment  at  a  date  more 
than  nine  months  subsequent  to  that  at  which  such  mort- 
gage, by  its  terms,  became  due. 

'^  3;  That  such  mortgage,  notwithstanding  its  indefinite 
description  as  to  the  hogs  in  controversy,  was  capable  of 
being  treated  and  regarded  as  a  sufficient  description  of 
them  by  designation,  after  its  execution,  as  between  the 
plaintiff  and  the  said  Zeruah  C.  House,  the  owner  of  them, 
and  as  against  the  creditors  of  Willis  W.  House,  her  hus- 
band, and  were  trespassers,  and  whether  so  treated  before 
or  after  the  levy  of  the  executions  in  favor  of  the  defend- 
ants Leighton  and  Brown  was  sufficient  as  against  them. 

"4.  That  the  right  of  possession  and  the  right  of  prop- 
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erty  to  the  hogs  in  controversy  was  at  the  beginning  of 
this  action  in  the  plaintiff,  and  that  she  has  been  damaged 
by  the  wrongful  detention  thereof  by  the  defendants  in  the 
sum  of  one  dollar. 

^^6.  That  the  plaintiff  is  entitled  to  a  judgment  for  the 
possession  of  the  hogs  described  in  the  petition,  and  for 
damages  for  the  wrongful  detention  thereof  by  the  defend- 
ants in  the  sum  of  one  dollar  and  for  the  costs  of  this  ac- 
tion." 

Upon  the  filing  of  the  report  of  the  referee  plaintifis  in 
error  excepted  thereto  upon  the  grounds:  Firsts  To  the 
third  conclusion  of  law  because  the  same  was  contrary  to 
the  law  upon  the  facts  found,  and  because  the  referee  upon 
the  facts  found  should  have  found  as  conclusion  of  law 
that  the  mortgage  was  void  and  of  no  effect  as  against  the 
plaintifis  in  error. 

Secondy  To  the  4th  conclusion .  of  law  because  the  same 
was  .contrary  to  law  upon  the  facts  found,  and  that  the 
referee  should  have  found  that  the  right  of  property  and 
of  possession  of  the  property  in  dispute  was  in  plaintiffs  in 
error. 

Third,  The  general  objection  to  the  6th  conclusion  of 
law  because  it  was  contrary  to  law  upon  the  facts  found, 
and  the  judgment  should  be  in  favor  of  plaintiffs. in  error. 

The  exceptions  concluded  with  a  motion  for  judgment 
in  &vor  of  plaintiffs  in  error. 

These  exceptions  being  overruled  by  the  district  court^ 
plaintiff  in  error  moved  for  a  new  trial,  assigning  as  ground 
therefor,  that  judgment  was  contrary  to  law  and  the  facts 
found.  That  the  judgment,  upon  the  facts  found,  should 
be  rendered  in  favor  of  plaintifis  in  error. 

This  motion  being  overruled,  plaintiffs  in  error  all^ 
error,  and  seek  a  review  in  this  court. 

By  the  forgoing  it  will  be  seen  that  no  complaint  is  made 
by  plaintifis  in  error  as  to  the  findings  of  fact  by  the  ref- 
eree.    The  question  presented  is,  whether  or  not  the  facts 
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as  found  to  exist  by  the  referee,  and  which  must  be  here 
taken  as  correct,  will  support  his  conclusions  of  law. 

For  the  purpose  of  arriving  at  what  we  conceive  to  be 
the  essential  part  of  this  case,  it  may  be  noted  that  the 
referee  finds  that  the  property  in  dispute  was  *' the  separate 
and  several  property  of  the  said  Zeruah  C.  House/'  and 
that  immediately  before  the  levy  she  notified  plaintiffs  in 
error  of  that  fact.  Taking  this  finding  as  true,  which  we 
must,  it  is  clear  that  the  property  was  not  subject  to  levy 
for  the  satisfaction  of  the  debts  of  W.  W.  House,  her  hus- 
band. That  being  true,  plaintiffs  in  error  could  acquire  no 
title  by  their  purchase,  therefore  they  were  not  entitled  to 
the  possession  of  the  property  as  against  Mrs.  House^  nor 
any  one  holding  a  title  and  claiming  under  her.  Was  the 
mortgage  void  as  against  a  third  party,  without  notice, 
claiming  under  or  by  virtue  of  the  title  of  Mrs.  House? 
Yes;  but  as  against  Mrs.  House,  no;  for  the  referee  finds 
that  the  hogs  in  question  *^were,  at  and  after  the  date  of 
the  levy,  considered  and  treated  by  the  plaintiff  and  the 
said  Zeruah  C.  House  as  being  a  part  of  Ae  hogs''  induded 
in  the  mortgage.  As  between  Mrs.  House  and  defendant 
in  error  there  was  no  dispute.  As  between  the  immediate 
partis  to  the  mortgage  a  specific  and  particular  descrip- 
tion of  the  several  articles  mortgaged,  to  identify  them  from 
other  like  articles  of  the  mortgagor,  is  not  necessary.  Chtt 
V.  Orajfy  37  N.  H.,  428.  Herman  on  Chattel  Mortgages, 
74.  At  least  not  to  the  same  extent  as  where  the  rights  of 
bona  fide  creditors  of  or  purchasers  from  the  liiortgagor 
are  involved.  The  mortgage  being  good  as  between  Mrs. 
House  and  defendant  in  error,  it  would  follow  that  as 
against  a  trespasser  the  defendant  in  error  could  assert  her 
rights  to  the  full  extent  of  the  mortgage  as  fully  as  Mrs. 
House  could  assert  her  ownership. 

In  the  opinion  in  this  case,  14  Neb.,  37,  at  page  38-9, 
Chief  Justice  MaxweUj  uses  the  following  language: 
'^  The  plaintiff  claims  tiie  property  upon  two  grounds,  either 
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of  which  being  found  in  her  favor  will  entitle  her  to  re- 
cover: Ist  That  Mrs.  House  was  the  owner  of  the  prop- 
erty levied  upon,  and  therefore  it  was  not  liable  for  the 
debts  of  her  husband/'  The  referee  finds,  and  plaintiffs  in 
error  concede,  the  finding  to  be  correct,  that  ^^Mrs.  House 
was  the  owner  of  the  property/'  In  Hiatt  v.  Brooh,!  7  Neb. , 
83,  S.  C,  22  N.  W.  Kep.,  73,  it  was  held,  and  I  think  cor- 
rectly, that,  "  A  previous  ruling  by  the  appellate  court  upon 
a  point  distinctly  made,  *  *  *  is  a  final  adjudication, 
from  the  consequences  of  which  the  court  cannot  depart 
nor  the  parties  relieve  themselves/'  While  it  is  believed 
by  the  writer  that  this  principle  is  applicable  here,  yet, 
without  such  application,  I  have  no  doubt  that  the  con- 
dnsions  of  law  as  stated  by  the  referee  are  fully  sustained 
by  his  findings  of  fiiots. 
The  judgment  of  the  district  court  is  aflSrmed. 

JUDOMENT  AFFIBICED* 

The  other  judges  concur. 
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28    741 

I  19    66S 

A.  V.  Cole  bt  al.,  plaintipfb  in  erbob,  v.  Wiixiam   l.'*Q-Ig 
Kerr,  defendant  in  error.  57  m 

W    487 
57    4K8 

Chattel  Mortgage:    desobiftiok  of  pbopbbtt:    futubb  pbo-    IT^i 
DUCTS.    A  chattel  mortgage  executed,  deUvered,  and  properly    '  ^  771 
recorded,  March  30, 1882,  and  purporting  to  oonTey  '^one  sorrel    I  61  774[ 
mule  seven  years  old,  one  brown  mule  six  years  old,     *     *       |~I9~"653| 
forty  acres  of  wheat,  thirty  acres  of  oats,  now  growing,  seventy-    1,^  828[ 
five  acres  of  corn,  to  be  planted,  fifty  acres  of  broom-corn,  to  be 
planted,  tended,  and  delivered  in  Jnniata.    The  above  described 
chattels  are  now  in  my  possession,  on  section  1,  town  7,  range 
11  W.,  Adams  county,  Nebraska,  and  are  owned  by  me,  and 
free  from  all  incumbrance  in  all  respects;"  ffdd^  To  convey  no 
title  to  or  lien  upon  the  crop  or  field  of  com  raised  by  the  mort- 
gagor on  the  section  of  land  above  described,  and  levied  upon  as 
t}^  property  of  said  mortgagor  Nov.  25, 1882,  as  against  a  judg- 
ment creditor  of  said  mortgagor. 
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Error  to  the  district  court  for  Adams  oountj.     Tried 
below  before  Morris,  J. 

Dilworthj  Smith  &  Dilworth,  for  plaintifis  in  error. 

RagaUy  McDonald  &  ShaU&nberger^  for  defendant  in 
error. 

Cobb,  J. 

It  appears  from  the  bill  of  exceptions  that  plaintiff  in 
error  Cole  obtained  a  judgment  in  a  justice's  court  against 
one  John  Hildebrand,  upon  which  he  caused  an  execution 
to  issue,  and  placed  it  in  the  hands  of  plaintiff  in  error 
Moreland,  who  was  a  constable  of  the  county,  and  who 
levied  the  same  upon  a  quantity  of  com  raised  by  said 
Hildebrand  on  section  1,  in  township  7  north,  of  range  11 
west,  in  the  year  1882.  That  thereupon  the  defendant  in 
error  Willium  Kerr  brought  an  action  in  the  county  court 
of  Adams  county  against  Cole  and  Moreland  for  the  value 
of  said  corn,  claiming  the  same  by  and  under  a  chattel 
mortgage  executed  by  said  John  Hildebrand  to  him,  a 
copy  of  which  is  set  out  in  the  bill  of  particulars. 

The  said  Cole  and  Moreland  appeared  in  said  action  and 
answered  thereto,  and  by  their  said  answer  put  in  issue  all 
of  the  facts  necessary  to  be  considered  in  the  disposition  of 
the  case.  A  trial  was  had  in  said  county  court,  with  a 
judgment  for  the  plaintiff.  The  defendants  appealed  to 
the  district  court,  and  by  stipulation  went  to  trial  in  that 
court  on  the  same  issue  as  in  the  county  court. 

The  cause  was  tried  to  the  court,  a  jury  being  waived, 
which  found  for  the  plaintiff  in  the  sum  of  fifty-eight  dol- 
lars and  sixty  cents. 

The  cause  is  brought  to  this  court  on  error  by  the  de- 
fendants, and  the  sole  question  presented  is,  did  the  plain- 
tiff, by  virtue  of  the  execution  and  delivery  to  him  #f  the 
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chattel  mortgage  by  Hildebrand  and  its  filing  in  accord- 
ance with  the  statute,  obtain  a  lien  on  the  com  taken  in  exe- 
cution by  the  defendants  which  he  can  enforce  against  them? 

I  copy  from  the  mortgage  as  attached  to  the  bill  of  par- 
ticulars the  whole  description  of  the  property  mortgaged. 
**  The  following  goods,  chattels,  and  property,  to-wit :  One 
sorrel  mule,  7  years  old ;  one  brown  mule,  6  years  old ; ' 
one  gray  horse,  8  years  old ;  three  cows  with  their  calves; 
one  white,  7  years  old ;  one  red  cow,  9  years  old ;  one 
black  and  white  cow,  3  years  old;  25  shoats,  average 
weight  65  pounds;  two  sets  double  harness,  two  lumber 
wagons,  one-half  interest  in  Lewis  header,  three  plows, 
two  harrows,  two  cultivators,  one  combined  reaper  and 
mower,  one  grain  drill,  one  seeder,  one  sulky  rake,  40 
acres  of  wheat,  80  acres  of  oats,  now  growing,  75  acres 
of  corn,  to  be  planted,  50  acres  of  broom-cOrn,  to  be  planted, 
tended,  and  delivered  in  Juniata.  The  above-described 
chattels  are  now  in  my  possession  on  section  1,  township 
7,  range  11  w.,  Adams  county,  Nebraska,  and  are  owned 
by  me  and  free  from  incumbrance  in  all  respects.''  This 
mortgage  bears  date  the  30th  day  of  March,  so  that  even 
did  it  not  speak  of  the  75  acres  of  com  as  yet  to  be 
planted,  the  court  would  take  notice  that  in  this  climate 
Indian  corn,  the  species  of  grain  evidently  intended,  could 
not  have  been  successfully  planted  at  the  time  of  the  exe- 
cution of  the  mortgage. 

There  is,  to  say  the  least  of  it,  great  confusion  of  the 
authorities  on  the  point  being  considered,  but  afler  a  care- 
ful examination  of  those  cited  on  either  side  in  this  case  I 
have  reached  the  conclusion  that  as  ^  question  of  law  the 
lien  of  a  chattel  mortgage  of  a  crop  of  corn  not  planted 
at  the  time  of  its  execution  and  delivery  will  not  attach 
to  the  corn  when  it  comes  into  existence  until  it  is  seized 
by  the  mortgagee,  or  until,  in  the  language  of  a  member 
of  the  court  in  the  case  of  Holroyd  v,  Marshall^  10  H.  of 
L.  Cases,  191,  "a  new  intervening  act."     Until  then  it 
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remains  a  mere  license,  and  until  acted  upon  it  conveya 
neither  a  lien  nor  a  right  of  properly  which  the  mortgagee 
can  assert  against  a  purchaser  or  execution  creditor  of  the 
mortgagor. 

Presumptions  as  it  may  seem  to  say  so^  I  cannot  agree 
to  the  proposition  stated  by  Lord  Hobart  in  the  case  cited 
by  counsel  for  defendant  in  error^  that  the  owner  of  the 
kud,  though  he  had  not  the  future  crop  ^^  actually  in  vieWy 
nor  certain^  yet  he  had  it  potentially/'  While  it  is  true^ 
as  he  adds^  that  ^^  the  land  is  the  mother  and  root  of  all 
fruits/'  the  word  potentially^  as  defined  by  Craig,  meana 
''in  possibility,  not  in  act,  not  positively;  in  efiBca<7,  not 
in  actuality/'  With  this  definition  in  view  it  cannot  be 
said  that  the  mere  ownership  or  possession  of  the  soil  car- 
ries with  it  the  production  of  crops  potentially.  Soil  alone 
does  not  produce  crops  of  com  in  this  degenerate  age,  if 
it  ever  did.  It  now  requires  in  addition  to  soil,  seed  and 
labor,  both  of  man  and  beast  So  that  the  proposition 
that  a  sale  or  mortgage  of  a  crop  of  com  not  yet  planted 
carries  with  it  a  property  in  or  lien  upon  such  crop,  to 
attach  and  come  into  efficacy  without  '*a  new  intervening 
act,"  upon  the  crops  coming  into  existence,  carries  with  it 
the  proposition  that  a  man  may  mortgage  his  labor  to  be 
performed-— something  which  I  never;heard  contended  for 
in  this  country,  but  which  is  a  right  which,  under  the  name 
of  peonage,  is  recognized  in  our  sister  republic  to  the  south 
of  us. 

The  true  distinction,  I  think,  ia  that  indicated  in  1 
Sheppard's  Touchstone,  241,  in  the  enumeration  of  things 
which  pass  by  grant,  to- wit:  ''Leases  for  years,  be  they 
present  or  future,  wardships  of  tenants  in  eapUa,  or  by 
knight's  service,  trees,  oxen,  horses,  plate,  household  stufl^ 
and  the  like.  Also  trees,  grass,  and  corn  growing  and 
standing  upon  the  ground,  fruit  upon  the  trees,  wool  upon 
the  sheep's  back  is  grantable."  Doubtless  the  fruit  on  the 
trees,  the  grass  in  the  meadow,  and  wool  on  the  sheep's 
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back  may  be  granted  withoat  regard  to  the  state  of  their 
growth  or  perfection^  because  in  the  due  coarse  of  time 
nature  without  the  necessary  assistance  of  new  forces  will 
in  the  one  case  develop  fruit,  etc.  But,  as  we  have 
already  seen,  the  mere  soil,  except  with  the  assistance  of 
other  elements  and  forces,  in  the  latitude  of  Nebraska  will 
not  develop  crops  of  corn.  2.  Again,  even  were  the  posi- 
tion taken  by  counsel  for  defendant  in  error  correct  as  a 
-question  of  law,  the  mortgage  under  consideration  would 
be  void  for  the  want  of  such  description  of  the  com  as 
would  make  the  record  notice  to  a  creditor.  By  reference 
to  the  language  of  the  mortgage  it  will  be  seen  that  the 
chattels  therein  described,  the  mules,  cows,  wagons,  etc., 
are,  with  other  matters  of  description,  described  as  being 
then  in  the  possession  of  the  mortgagor,  on  section  1, 
town  7,  range  11  west,  Adams  county,  Nebraska.  But 
■surely  this  description  can  in  no  sense  apply  to  the  com. 
The  only  words  of  qualification  or  description  which  can 
be  held  to  apply  to  the  76  acres  of  com  are  that  it  is  to 
be  planted.  The  40  acres  of  wheat  and  30  acres  of  oats 
are  described  as  being  '^  now  growing,"  and  the  60  acres  of 
broom-corn  as  **  to  be  planted,  tended,  and  delivered  in 
Juniata."  The  words  *Ho  be  planted/'  when  used  in  the 
month  of  March,  1882,  would  apply  equally  to  all  crops 
of  corn  which  might  thereafter  be  found  in  Adams  county. 
Being  planted  is  a  condition  through  which  all  fields  of 
oom  in  existence  may  be  presumed  to  have  passed.  So 
that  the  record  of  the  mortgage  conveyed  no  notice  of  the 
lien  or  claim  of  lien  of  the  mortgagee  to  or  upon  the  corn 
levied  upon  by  the  plaintiff  in  error. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  dismissed. 

Judgment  AOooRDiNaLT. 

The  other  judges  concur. 
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E.  D.  Webster,  plaintiff  in  ebbob,  v.  J.  T.  Wbay 

DEFENDANT  IN  EBBOB. 

1.  Principal  and  Agent:  AorsoFAOENTsmNDiNO:  svidkkck. 
In  an  action  against  a  third  person  on  a  simple  non-negotiable 
contract,  it  being  alleged  in  the  petition  that  one  of  the  parties 
to  the  contract  acted  as  the  agent  of  the  defendant  in  making 
said  contract,  although  he  did  not  sign  the  same  as  agent  or 
name  the  defendant  as  his  principal,  evidence  will  be  reoeiyed 
to  show  that  snch  nominal  party  to  the  contract  was  antfaoriaed 
to  make  the  same  for  the  defendant,  that  he  in  fiict  did  make  the 
same  for  him,  and  upon  snch  proof  the  defendant  will  be  held. 

.2. :    NEGOTIABLE  IN8TBUMBNT8.    No  party  can  be  charged 

as  principal  nppn  a  negotiable  note  or  bill  of  exchange  unless  his 
name  is  thereon  disclosed. 

3.     :    BANK  OFFICEBS.    An  exception  to  this  rule  arises  in  a 

case  where  ofScers  or  clerks  in  banking  houses,  or  other  persons 
who  are  permitted  to  act  as  such,  receive  money  or  securities  over 
the  bank  counter  and  issue  therefor  drafts,  bills,  or  negotiable 
certificates  of  deposit.  In  all  such  cases  the  banking  house  is 
ultimately  liable,  although  such  draft,  bill, or  certificate  may  be 
signed  by  such  ofiloer,  derk,  or  person  without  disclosing  the 
name  of  the  banking  house. 

Rehearing  of  case  reported  17  Neb.,  579. 

Margudiy  Deweese  &  Hall,  for  plaintiff  in  error,  cited: 
Daniels  Neg.  Iiistr.,  §§  803,  806.  Stackpoh  v.  Arnold, 
11  Mass.,  27.  Bradlee  v,  Boston  Glasa  Manufactory,  16 
Pick.,  347.  Webb  v.  Mouro,  1  Greene  (Iowa),  281.  Penix 
V.  Stanton,  10  Wend.,  271.  Arnold  v.  Sprague,  34  Vt, 
409.     Boss  V.  (ySrim,  12  Gray,  481. 

J.  Byron  Jennings,  for  defendant  in  error,  cited :  Hop- 
kins V.  Lacouture,  4  La.,  65.  Story  on  Agency,  §§  254, 
258.  Commercial  Bank  V.  TTarrcn,  15  N.Y.,  577.  Hunt- 
ington  r.  Knox^  7  Gush.,  371.  Mechanic's  Bank  v.  Bank 
of  Col.,  6  Wheat.,  326.  Fulier  v.  Hooper,  3  Gray,  334. 
Nicholl  V.  Burke,  78  N.  Y.,  581. 
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Cobb,  J. 

This  cause  came  before  this  ooart  at  the  Janimrj  term, 
1885,  on  error  to  the  distriot  coart  for  Hitchcock  county. 
The  judgment  of  the  district  court  was  affirmed  and  the 
opinion  of  the  court  published  in  the  17th  volume  of  our 
reports,  at  page  579.  •  Subsequently  a  rehearing  was  allowed 
and  the  cause  reargued  at  the  present  term. 

For  a  statement  of  the  case  reference  is  made  to  the  orig- 
inal opinion,  with  this  correction :  The  several  causes  of 
action  contained  in  the  plaintiff's  amended  petition  are 
there  described  as  contracts,  whereas,  in  point  of  fact,  the 
first  and  third  of  said  causes  of  action  were  negotiable 
promissory  notes,  which  are  set  out  and  copied  in  the  said 
amended  petition. 

The  point  upon  which  the  rehearing  was  allowed,  and 
upon  which  we  think  the  case  turns,  is,  that  while  in  the 
case  of  contracts  generally,  where  one  of  the  persons  execut- 
ing the  same  executes  it  in  his  own  name,  without  disclos- 
ing his  principal,  or  his  own  character  as  an  agent,  if  in 
point  of  fact  he  was  acting  as  the  agent  of  another  party, 
such  other  party  will  be  held  to  be  the  real  party  to  the 
contract,  yet  that  this  rule  does  not.  apply  to  n^otiable 
promissory  notes. 

This  question  was  ably  argued  at  the  bar  as  well  as  by 
exhaustive  briefs  by  counsel  on  either  side. 

An  examination  of  the  authorities  cited  by  counsel,  with 
others  referred  to  therein,  led  us  all  at  the  consultation  to 
the  conclusion  that  the  above  proposition  as  to  both  its 
branches  expresses  the  law  correctly.  Being  about  to  enter 
upon  a  collation  of  authorities  upon  the  point  of  the  non- 
liability of  an  unnamed  principal  upon  n^otiable  paper, 
my  attention  was  attracted  to  a  citation  on  page  284, 1 
Daniel  on  Negotiable  Ins.,  to  an  article  in  the  Albany 
Law  Jour.,  vol.  XIII.,  No.  19,  May  6, 1876,  p.  323.     This 
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article  I  find  so  exhaustive  of  the  subject  that  I  will  con- 
tent myself  by  giving  the  conclusions  of  the  writer  and 
the  authorities  by  him  cited.  Says  our  author:  ^^  But  as  to 
bills  of  exchange  and  promissory  notes,  it  has  been  long 
settled  that  he  who  lakes  negotiable  paper  corUrada  vnth  him 
whoj  on  Uefaoef  is  a  party  thereto  and  vnth  no  other  person. 
By  Lord  Abinger  and  Parks,  9  Mees.  and  Welsh.,  92,  96. 
BylesonBilIs,37.  Story  on  Bills,  §  76.  Edwards  on  Bills, 
^0.  Heuce,  evidence  is  not  admissible  to  charge  any  other 
person  thereon,  upon  the  grouuds  of  his  having  been  the 
<x>-  partner  or  principal  of  the  party  named .  Metcalf  on  Con- 
tracts,  108.  Draper  v.  Maes.  Steam  Heating  Co.,  6  Allen, 
*340.  The  rule  is  general,  if  not  universal,  that  neither  the 
l^al  liability  of  an  unnamed  principal  to  be  sued,  nor  his 
l^al  right  to  sue  on  a  n^otiable  instrument  can  be  shown 
by  parol  evidence  {Fuller  v.  Hooper^  8  Gray,  334,  per  Met- 
calf, J.),  even  as  between  the  immediate  parties  to  the  trans- 
adion;  and  although  an  agency  is  disclosed  upon  the  fiice 
of  the  instrument,  where  the  word  ^  agent 'or  sometbiiig 
equivalent  is  added  to  the  signature  of  the  party  signing 
the  instrument  (see  cases  below),  the  rule  excluding  all 
parol  evidence  to  charge  an  unnamed  principal  as  a  party 
to  negotiable  paper  is  not  placed  upon  the  ground  thai 
such  evidence  would  contradict  or  alter  the  instrument, 
but  this  exception  to  the  general  rule  which  governs  other 
parol  (or  unsealed)  agreements  is  derived  from  the  nature  of 
negotiable  paper ^  which,  being  made  for  the  purpose  of  be- 
ing transferred  from  hand  to  hand,  and  of  giving  to  every 
successive  holder  as  strong  a  claim  upon  the  maker  as  the 
original  payee  had,  must  iudicate  on  its  face  who  the  maker 
is;  for  any  additional  liability  of  the  principal  not  expressed 
in  the  form  of  such  a  note  or  bill  would  not  be  negotiable. 
Barlow  v.  Congregational  Society ^  8  Allen,  460.  As  be- 
tween the  unnamed  principal  and  a  subsequent  holder,  the 
reason  for  the  rule  in  question  seems  perfectly  dear  and 
satisfactory;  but  as  between  the  immediate  parties  to  the 
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transaction,  does  the  reason  for  its  application  exist?  For 
example,  an  agent  purchases  goods,  discloses  the  name  o^ 
his  principal,  and  having  express  authority  gives  the  vendor 
a  negotiable  promissory  note  for  the  price,  signing  it  with 
his  own  name  alone,  without  any  addition,  or,  let  us  say, 
with  the  addition  of  the  word  ^ agent'  to  his  signature. 
In  such  a  case  it  is  held  that  the  payee  cannot  recover 
against  the  principal  upon  the  instrument,  because  it  is 
negotiable  and  his  name  is  not  disclosed  upon  it ;  but  what 
material  difference  does  it  make  whether  the  instrument  is 
negotiable  when  it  has  not  been  negotiated. 

'^  But  it  must  be  confessed  that  the  weight  of  authority, 
if  not  of  reason,  is  in  favor  of  the  rule  excluding  all  parol 
evidence,  even  as  between  the  immediate  parties  to  the 
transaction.  It  is  held  that,  although  the  party  executing 
the  instrument  describes  himself  as  ^ agent,'  yet,  if  the 
name  of  the  principal  is  not  disclosed  upon  the  face  of  it, 
all  evidence  dehors  the  instrument,  for  the  purpose  of  hold- 
ing him  thereon,  is  to  be  excluded.  It  is  wholly  immate- 
rial, therefore,  that  the  agent  had  full  authority  to  make 
it  in  behalf  of  his  principal;  that  the  consideration  was 
exclusively  received  for  his  benefit;  that  the  plaintiff^ 
knew  the  agent's  principal,  and  accepted  the  note  as  the 
promise  of  the  principal.  Williams  v.  RobbinSy  16  Gray, 
77.  Slawsoii  V.  Loring^  5  Allen,  340.  See  also  Stackpole 
V.  Arnold,  11  Mass.,  27.  Brovm  v,  Parker^  7  Allen,  337. 
Bedford  Com,  Ins.  Co.  t?..  Covell,  8  Mete.,  442.  Bass  v. 
O'Brien,  12  Gray,  477.  Pentz  v.  Stanton,  10  Wend.,  271. 
Thurston  v.  Mauro,  1  Greene  (Iowa),  231.  Kenyon  v, 
Williams,  19  Ind.,  45.  Andei^lon  v,  Shoup,  17  Ohio  S,, 
125.  Taber  v.  Cannon,  8  Mete,  466.  East  R.  R.  Co.  v. 
Benedict,  5  Gray,  561.  Bank  of  America  v.  Hooper,  lb., 
567.  De  WiU  v.  WaUon,  5  Seld.,  571.  And  Tucker  Manf. 
Co.  V.  Fairbanks,  98  Mass.,  101." 

No  fault  can  be  found  with  the  opinion  and  decision  of 
the  court,  so  far  as  the  second  and  fourth  causes  of  action 
36 
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are  concerned.  But  in  regard  to  the  first  and  third  caiues 
of  action  we  failed  to  distinguish  between  simple  oontracts 
in  general  and  n^otiable  paper. 

Upon  reargument  and  reconsideration  of  the  authori- 
ties, we  reach  the  conclusion  that  the  district  court  erred  in 
admitting  evidence  on  the  trial  introduced  by  the  plaintiff 
for  the  purpose  of  showing  that  T.  B.  Webster  executed 
and  delivered  the  promissory  notes  set  out  in  the  first  and 
third  causes  of  action  in  the  amended  petition  of  the  plain- 
tiff in  said  court  as  the  agent  or  partner  of  E.  D.  Webster, 
and  in  holding  said  E.  D.  Webster  thereon. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Reversed  Ain>  bjsmjlnded. 
The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  Jerome  Cook  and 
Joseph  Van  Volin,  v.  William  S.  Bloom,  Treas- 
urer. 

School  District  Money.  Money  can  be  drawn  from  tb«  treMoiy 
of  a  school  district  only  by  orders  on  the  treasoier  signed  by 
the  director  and  countersigned  by  the  moderator. 

Original  application  for  mandamus. 

John  M.  Ro/gan  and  D.  W.  Barker ^  for  relator. 

Ca^e  &  MoNeny,  for  respondent. 

Maxwell^  Ch.  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant  to  pay  a  certain  school  order  of  which  the  fol^ 
lowing  is  a  copj : 
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"$3,000.00. 

"  State  op  Nebbaska,  1 

NucKOLUB  County,  January  15th,  1886.  J 
"Treasurer  of  school  district  No.  11,  of  Nuckolls 
county,  Nebraska:  Pay  to  the  order  of  assignees  of  J. 
T,  Donahoo,  Messrs.  Cook  and  Van  Volin,  the  sum  of 
time  thousand  dollars,  as  per  contract,  out  of  any  money 
in  your  Imids  belonging  to  the  fund  for  building. 

"George  Brown,  8wjpi.  ArekUeci. 
**CrBO.  F.  CoLTON,  Director, 
"Countersigned, 
"G.  L.  Day,  Moderator.'' 

The  facts  in  the  case,  as  they  appear  fronti  tlie  record, 
are  briefly  these:  That  on  the  19th  of  August,  1886,  one 
James  T.  Donahoo  entered  into  a  contract  with  the  proper 
officers  of  school  district  eleven,  of  Nuckolls  county,  to 
erect  a  school  building  in  said  district  according  to  certain 
plans  and  specifications  prepared  by  an  architect;  that  said 
work  was  to  be  completed  according  to  the  plans  and  speci- 
fications, and  to  the  satisfaction  of  the  architect  The 
price  to  be  paid  said  Donahoo  was  $11,800,  to  be  paid  as 
follows :  Two  thousand  dollars  when  the  basement  was 
completed,  and  the  first  floor  joists  laid ;  $2,000  when  the 
first  story  was  erected,  and  the  second  floor  joists  laid;  $3,- 
000  when  the  building  was  enclosed,  and  the  roof  put  on, 
and  the  remainder,  being  $4,800,  when  the  building  was 
completed  and  accepted.  To  secure  the  performance  of 
the  contract  Donahoo  gave  a  bond  to  the  district  in  the 
sum  of  $16,000,  with  the  relators  bb  sureties.  Donahoo 
completed  the  basement  and  the  first  story,  and  laid  the 
joists  for  the  second  floor,  all  of  such  work  being  done  to 
the  satisfaction  of  the  architect,  and  obtained  warrants  on 
the  defendant  for  $4,000,  which  were  paid.  Donahoo 
then  went  to  his  sureties  and  stated  to  them  that  he  was 
unable  to  complete  the  contract,  and  thereupon  the  sureties 
took  an  assignment  of  the  contract  to  themselves,  and  with 
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the  assent  of  the  school  board  entered  upon  the  completion 
of  the  building,  and  on  enclosing  the  same  and  patting  on 
the  roof  the  warrant  in  question  was  drawn  on  the  defend- 
ant, who  refused  to  pay  the  same,  principally  on  the 
ground  that  Donahoo  had  drawn  his  personal  orders  to  an 
amount  in  excess  of  $2,600  on  said  fund,  which  orders 
had  been  paid.  The  following  is  a  copy  of  one  of  the 
orders : 

"  $1,000.  Citizen's  Bank,  ) 

Superior,  Neb.,  Oct  15th,  1885.  J 
''At  sight  pay  to  the  order  of  Citizen's  Bank  one  thou- 
sand dollars,  with  exchange,  value  received,  and  charge 
same  to  account  of 

'* Jab.  T.  Donahoo. 
«  To  W.  8.  Bloom,  Treasurer  8.  D.  No.  11,  Superior,  NA." 

The  question  presented  is,  does  the  payment  of  these  per- 
sonal drafts  to  Donahoo  constitute  any  defense  to  this  ac- 
tion? We  think  not.  The  contract  provides  the  terms 
and  conditions  on  which  the  contractor  was  to  be  paid  and 
the  treasurer  has  not  the  power  to  change  the  same.  If 
he  pays  out  money  upon  the  personal  obligations  of  a  party 
he  does  so  at  his  peril. 

Sec.  16,  subdivision  4,  chap.  79,  Comp.  St,  provides  that, 
the  director  ''shall  draw  and  sign  all  orders  upon  the 
treasurer  for  all  moneys  to  be  dUburaed  hy  the  diahnct,  and 
all  warrants  upon  the  county  treasurer  for  moneys  raised 
for  district  purposes,  or  apportioned  to  the  district  by  the 
oounty  superintendent,  and  present  the  same  to  the  moder- 
ator to  be  countersigned  by  him,  and  no  warrant  shall  be 
issued  until  so  countersigned.  No  warrant  shall  be  coun- 
tersigned by  the  moderator  until  the  amount  for  which  the 
warrant  is  drawn  is  written  upon  its  face.  The  moderator 
«hall  keep  a  record  in  a  book  furnished  by  the  district  of 
the  amount,  date,  purpose  for  which  drawn,  and  name  of 
person  to  whom  issued  of  each  warrant  countersigned  by 
him."     . 
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Section  6  of  the  same  subdivision  and  chapter  provides 
that^  **  It  shall  be  the  duty  of  the  treasurer  of  each  district 
to  apply  for  and  receive  from  the  county  treasuner  all  school 
moneys  apportioned  to  the  district  or  collected  for  the  same 
by  said  county  treasurer,  upon  order  of  the  director,  cotm- 
tersigned  by  the  moderator,  and  to  pay  over  on  the  order 
of  the  director,  countersigned  by  the  moderator  of  such 
district,  all  moneys  received  by  him/' 

These  provisions  are  decisive  of  this  case,  and  the  pay- 
ment by  the  defendant  of  Donahoo's  drafts  is  no  defense 
to  this  action.  And  as  it  appears  that  there  are  sufficient 
funds  in  the  hands  of  the  treasurer  belonging  to  the  dis- 
trict to  pay  the  order  in  question  a  peremptory  writ  will 
issue  as  prayed. 

Since  the  opinion  in  this  case  was  prepared,  the  attorneys 
for  the  defendant  have  called  the  attention  of  the  court  to 
section  11,  subdivision  3,  chap.  79,  Comp.  St,  which  pro- 
vides that  certain  disputed  matters  shall  be  referred  to  the 
county  superintendent,  who,  if  necessary,  shall  apply  for  a 
mandamus.  This,  however,  will  not  prevent  a  party  in 
a  proper  case  from  bringing  an  action  in  his  own  name. 
We  are  also  referred  to  School  District  v.  CoUins,  16  Kan., 
406,  which  we  do  not  think  applicable  to  the  facts  in  this 
case. 

Whit  awabded. 
The  other  judges  concur. 
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I  ir  ^     Lbonabd   Mobse,   plaintipf,   v.  The   County  op 
~}^"^\  Hitchoock  amd  William  H.  Trites,  Tbeasubeb^ 

DEFENDANTS. 

1.  Counties :    attached  tebbitobt:    taxss.    Where  an  niior- 

ganlised  county  is  attached  to  an  organized  one  for  electioii, 
judicial,  and  revenue  purposes,  and  the  proper  officers  of  the  or 
ganized  oonntj  levy  taxes  upon  the  property  in  the  unorganized 
one,  and  prior  to  the  time  such  taxes  become  due  the  unorgan* 
ized  county  becomes  organized  by  the  election  and  qualification 
of  the  proper  officers,  such  taxes  are  to  be  paid  to  the  treasurer 
of  the  new  county.  F,^E.4t  Mo.  V,  M,  Co.  v,  Qmnly  ofBrown^ 
26  N.  W.  R.,  194,  adhered  to. 

2.    :    NEW  covJXTUsa:    records.    It  is  the  duty  of  the  clerk 

of  the  new  county  to  take  or  procure  a  transcript  of  all  deeds, 
mortgages,  judgments,  and  liens  of  every  description  upon  real 
or  personal  property  lying  and  being  in  the  newly  organized 
county. 

3.  Estoppel.    Plea  of  former  abjudication,  Eddf  Not  sustained. 

4.  Counties:    mandamus.     A  mere' tax  payer  cannot,  in  the  first 

instance  at  least,  institute  proceedings  against  the  county  derk 
of  the  county  to  which  the  new  county  was  attached  to  compel 
him  to  furnish  a  transcript  of  deeds,  mortgages,  judgments,  etc 
8laU  V.  Sovereign,  17  Neb.,  173. 

Original  application  for  injunction  in  proceedings  re- 
lating to  the  revenue. 

Oeorge  W.  Doanej  for  plaintiff. 

/.  Byron  Jennings,  for  defendants. 

Maxwell,  Ch.  J. 

This  is  an  action  to  restrain  the  treasurer  of  Hitchcock 
county  from  selling  certain  real  estate  of  the  plaintiff  in 
Dundy  county  for  taxes  levied  by  the  authorities  of  Hitch- 
cock county  before  Dundy  county  was  organized,  and  to 
compel  the  authorities  of  Hitchcock  county  to  permit  the 
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clerk  of  Dundy  oounty  to  copy  the  tax  books,  etc.,  of  Hitch- 
cock county  for  the  year  1884,  so  &r  as  they  relate  to 
property  within  the  limits  of  Dundy  county,  or  fiirnish  a 
transcript  thereof  to  said  clerk. 

The  conceded  &cts  are  substantially  as  follows:  The 
plaintiff  is  a  resident  of  and  elector  of  Dundy  county ;  the 
county  of  Hitchcock,  in  the  year  1884,  had  been  duly  or- 
ganized for  a  number  of  years,  and  Dundy  county  had  been, 
and  on  the  1 1  th  day  of  June,  1884,  was,  attached  to  Hitch- 
cock county  for  election,  judicial,  and  revenue  purposes. 
On  the  day  last  named  the  county  commissioners  of  Hitch- 
cock county  levied  taxes  for  that  year  upon  all  the  taxable 
property  in  Hitchcock  and  Dandy  counties.  A  few  days 
after  said  taxes  were  levied  the  county  of  Dundy  was  duly 
organized  by  the  election  and  qualifying  of  the  proper 
county  officers,  and  it  thereupon  became  and  now  is  one  of 
the  organized  counties  of  .the  state.  The  plaintiff  at  that 
time  was  the  owner  of  the  north-west  quarter  of  section 
twenty-five,  township  one  north,  of  range  thirty-eight  west, 
in  Dundy  county,  and  on  or  about  the  6th  day  of  August, 
1885,  paid  to  the  treasurer  of  Dundy  county  the  taxes  due 
on  said  land  for  the  year  1884,  which  taxes  the  treasurer 
of  Hitchcock  county  also  claims,  and  unless  restrained 
will  sell  the  land  in  question  to  satisfy  the  same. 

The  first  question  presented,  viz.,  the  right  of  the  new 
county  when  organized  to  collect  taxes  levied  by  the  county 
to  which  it  was  attached  for  election,  judicial,  and  revenue 
purposes,  was  decided  by  this  court  in  F.,  E.  &  Mo.  V.  R, 
Co.  V.  County  of  Brovm,  26  N.  W.  E.,  194;  and  it  was 
held  that  when  the  new  county  was  organized  by  the  elec- 
tion and  qualifying  of  its  officers,  it  became  to  all  intents 
and  purposes  one  of  the  counties  of  the  state,  and  all 
county  business  must  thereafter  be  transacted  with  its 
ofiicers.  This,  we  think,  is  a  correct  interpretation  of  the 
statute.  Why  elect  county  officers  and  require  them  to 
give  bonds  if  the  duties  of  such  offices  are  still  to  be  per- 
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formed  in  whole  or  in  part  by  the  officers  of  the  connty  to 
which  it  was  attached?  The  county  clerk  of  the  new 
county  is  required  to  procure  from  the  proper  officers  of 
the  county  to  which  it  was  attached  ''a  transcript  of  all 
deeds,  mortgages,  judgments,  and  liena  of  every  description 
upon  real  or  personal  property  lying  and  being  in  such 
newly  organized  county,  and  cause  the  same  to  be  recorded 
in  the  proper  offices  of  his  own  county/*  This  language 
is  certainly  broad  enough  to  include  tax  liens.  The  records 
are  transcribed  for  the  express  purpose  of  being  used  in 
the  new  county,  and  the  taxes  due  on  the  property  in  the 
new  county  are  to  be  paid  to  its  treasurer  to  enable  it  to 
meet  legitimate  demands.  We  adhere,  therefore,  to  the  de- 
cision in  F.,  E,  &  Mo.  F.  jB.  Co.  v.  County  of  Broum,  and 
the  defendant  has  no  authority  to  sell  the  plaintiff's  land 
for  the  taxes  in  question.  And  as  this  action  relates  to  the 
revenue  the  court  has  original  jurisdiction,  and  the  injunc- 
tion will  be  granted  as  prayed. 

2.  That  the  defendant  be  permitted  to  copy  from  the 
records  of  Hitchcock  county  all  deeds,  mortgages,  judg- 
ments, and  lienis  of  every  description  upon  real  or  personal 
property  lying  and  being  in  Dundy  county.  The  right  to 
take  such  copies  is  expressly  conferred  by  statute,  and  in 
a  proper  proceeding  this  court  would  compel  a  compliance 
with  the  law.  Such  an  action,  however,  must  be  insti- 
tuted by  the  county  clerk.  The  statute  expressly  enjoins 
this  duty  upon  him.  It  is  claimed  that  the  clerk  of  Dundy 
county  did  institute  proceedings  against  the  county  clerk 
of  Hitchcock  county  to  obtain  a  transcript  as  required  by 
law,  and  that  on  the  hearing  in  the  district  court  judg^ 
ment  was  rendered  in  favor  of  the  defendant  and  the  ac- 
tion dismissed,  and  this  judgment  is  now  pleaded  as  a 
former  adjudication.  Whether  the  public  can  be  debarred 
of  a  plain  right  given  by  statute  we  need  not  now  stop  to 
enquire,  as  we  find  on  examining  the  record  that  the  connty 
clerk  of  Dundy  county  demanded  of  the  clerk  of  Hitch- 
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oock  county  a  transcript  of  all  matters  in  said  county  which 
affected  property  in  Dundy  county.  This  the  court  refused 
to  compel,  probably  for  the  reason  that  the  clerk  of  Dundy 
county  had  an  adequate  remedy  at  law — the  right  to  take 
such  transcript  himself.  -  The  judgment^  therefore,  is  not  a 
prior  adjudication  of  the  same  matter.  A  mere  ta^  payer, 
however,  cannot,  in  the  first  instance  at  least,  institute  pro- 
ceedings to  compel  the  clerk  of  Hitchcock  county  to  com- 
ply with  the  statute.  State  v.  Sovereigriy  17  Neb.,  173. 
The  second  ground  upon  which  relief  is  sought  must  there- 
fore be  decided  adversely  to  the  plaintiff. 

JUBQMENT  AGCX>BDINOLT. 

The  other  judges  concur. 


t  19    S09 

Jaheb  L.  Caudwell,  platntipp  in  ebbob,  v.  The        •-— ^, 

I  10    560' 

dry  OP  Lincoln,  defendant  in  ebbob.  Ifw   43 

1.  llunioipal  Corporations :  ocxtupation  tax.  While  cities 
of  the  second  date  haying  more  than  five  thousand  inhabitants 
have  aathority  to  impose  a  tax  on  anj  occupation  or  business 
within  the  limits  of  the  city,  yet  such  ordinances  must  be  so 
framed  as  to  make  snch  taxes  uniform  in  respect  to  the  classes 
upon  which  they  are  imposed;  and  such  taxes  must  be  reason- 
able, considering  the  nature  of  the  business,  and  not  so  high  as 
to  prohibit  the  carrying  on  of  the  business. 


:    .    The  power  to  impose  taxes  is  derived  alone 

from  the  statute,  and  must  be  expressly  conferred  or  be  neces- 
sarily implied. 


3.      :     EECOVKBY  OF  TAXES  PAID  UNDER  PB0TE8T.     The  right 

to  recoTer  under  the  statute  illegal  taxes  paid  under  protest, 
Eeldj  Applicable  to  a  business  tax  collected  under  a  void  ordi- 
nance. 

Ebbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound  and  Mitchell,  J.J. 
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/.  L,  CaldweU^  pro  se. 

A.  W.  Field,  for  defeodant  in  error. 

Maxwbll,  Ch.  J. 

This  action  is  brought  by  the  plaintiff  as  assignee  of  one  ^ 
John  Waiigh,  to  recover  from  the  defendant  the  sum  of 
$120,  paid  under  protest  for  license  tax  unlawfully  exacted. 
The  defendant  demurred  to  the  petition  and  the  demurrer 
Mras  sustained  in  the  court  below  and  the  action  dismissed. 
The  following  is  a  copy  of  the  petition: 

''The  plaintiff  complains  of  the  defendant  and  says  the 
defendant  is  a  city  of  the  2d  class,  duly  organized  under 
the  laws  of  Nebraska,  and  had  on  November  20th,  a.d. 
1883,  more  than  ten  thousand  inhabitants. 

*^  That  in  the  month  of  November,  a.d.  1888,  the  mayor 
and  councilmen  of  the  said  city  of  Lincoln  pretended  to 
pass,  and  on  November  20th  passed,  and  on  November 
30th,  1883,  approved  a  certain  pretended  paper  or  ordi- 
nance in  writing,  and  have  caused  the  same  to  be  published 
as  a  valid  ordinance  of  the  said  city  of  Lincoln  on  page  78, 
Revised  Ordinances  of  1884,  and  have  instructed  their 
police  officers  to  enforce  its  provisions,  which  said  ordi- 
nance reads  as  follows,  to-wit: 

"An  Obdinangb 

"  To  provide  for  licensing  the  sale  of  bankrupt  or  other 
stocks  of  goods,  wares,  or  merchandise,  to  be  sold  or  ex- 
posed for  sale  at  auction,  within  the  corporate  limits  of 
the  city  of  Lincoln. 

'^  Be  it  ordained  by  the  mayor  and  councilmen  of  the  city  of 
Lincoln : 

''Section  1.  Urdatoful  to  sell  ivithout  license.  It  shall 
be  unlawful  for  any  person  or  persons  to  sell  or  expose  for 
sale  at  public  or  private  auction  in  the  dty  of  Lincoln,  any 
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bankrupt  or  other  stock  of  goods,  wares,  or  merchandise  of 
any  character  whatever,  or  for  any  person  or  persons,  or 
commission  merchants  to  receiv/s  any  such  stock  of  goods, 
wares,  or  merchandise  for  the  purpose  of  selling  or  expos- 
ing the  same  for  sale  within  the  limits  of  said  city  at  pub- 
lic or  private  auction,  without  having  first  procured  a  license 
so  to  do,  which  said  license  shall  be  issued  by  the  clerk  of 
said  city  on  presentation  of  the  receipt  of  the  city  treasurer 
for  money  paid  as  provided  in  section  two  hereof.  Said 
license  shall  be  signed  by  the  mayor  and  clerk  and  be  at- 
tested by  the  seal  of  said  city.  Provided^  That  the  pro- 
visions of  this  act  shall  not  apply  to  live  stock. 

"Section  2. — Cost  of  temporary  license. — ^Any  person  de- 
siring to  conduct  the  business  of  selling  at  auction  in  the 
city  of  Lincoln,  any  bankrupt  or  other  stock  of  goods,  wares, 
or  merchandise,  shall  first  pay  to  the  city  treasurer  the  sum 
of  twelve  dollars  for  each  day  said  business  shall  be  carried 
on.  Providedj  No  license  shall  be  granted  for  a  shorter 
time  than  ten  days. 

"Section  3. —  What  licenae  shall  specify. — Every  such 
license  shall  specify  the  character  of  the  goods  to  be  sold 
and  the  place  where  said  business  is  to  be  carried  on. 

"Section  4. — Licensee  cannot  act  as  auctioneer. — The 
license  obtained  under  this  ordinance  shall  not  authorize 
the  holder  thereof  to  act  as  auctioneer. 

"Section  5. — Penalty. — ^Any  person  who  shall  violate 
any  of  the  provisions  of  this  ordinance,  shall  for  each  of- 
fense be  fined  in  any  sum  not  less  than  fifty  dollars,  nor 
more  than  one  hundred  dollars,  and  to  be  committed  until 
said  fine  and  costs  are  paid. 

"Section  6. — Ordinances  repealed. — All  ordinances  and 
parts  of  ordinances  in  conflict  herewith  are  hereby  repealed, 
and  this  ordinance  shall  take  effect  and  be  in  force  from 
and  after  its  passage,  approval,  and  publication  according  to 
law. 

"  Passed  November  26, 1883.  Approved  November  30, 
1883. 
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^'That  on  the  18th  day  of  December^  1883,  one  John 
Waugh  was  the  owner  of  a  stock  of  goods  in  Webster's 
block  in  the  city  of  Lincoln.  That  said  stock  of  goods 
had  been  opened  up  and  offered  for  sale  since  November  1, 
1883;  at  retail  prior  to  November  26,  1883.  And  that  a 
few  days  prior  to  that  date  said  owner  decided  to  close  out 
the  said  stock  of  goods  at  public  auction  to  pay  debts  then 
past  due.  That  after  and  before  the  commencement  of  the 
said  auction  sales,  a  number  of  retail  dealers  in  fancy  goods 
and  notions  conspired  together  to  prohibit  the  said  auction 
sale,  and  all  auction  sales  in  said  city,  and  went  before  the 
said  mayor  and  councilmen  and  requested  and  procured  the 
passage  of  said  pretended  ordinance. 

"  That  the  police  officers  of  said  city  of  Lincoln,  acting 
under  the  instructions  of  the  mayor  and  council  of  said  city^ 
on  the  13th  day  of  December,  1883,  while  the  said  owner 
was  proceeding  with  his  sale  with  a  duly  licensed  auctioneer 
of  the  said  city,  went  into  the  store  and  commanded  him 
to  stop  the  sale  or  take  out  a  license  or  they  would  arrest 
him,  and  declared  the  auction  sale  closed  until  a  license  was 
procured  as  provided  by  the  terms  of  said  pretended  ordi- 
nance. 

''That  to  avoid  the  entire  loss  of  the  remaining  portion 
of  said  stock  of  goods,  the  said  owner  deposited  under  pro- 
test one  hundred  and  twenty  (120)  dollars  with  the  treas- 
urer of  said  city  and  caused  to  be  written  on  the  face  of  the 
receipt  "  Paid  under  protest.''  That  he.  presented  said  re- 
ceipt to  the  city  clerk  of  Lincoln  and  was  given  a  paper 
writing  of  license  in  the  words  and  figures  following,  to-wit: 
•  "  Having  paid  the  sum  of  one  hundred  and  twenty  dol- 
lars, the  amount  required  by  ordinance,  license  is  hereby 
granted  to  John  Waugh,  to  sell  general  merchandise  at 
Webster's  block,  11th  st.,  bet.  N  and  M,  in  said  city,  for 
10  days,  subject  to  the  ordinance  of  said  city. 

[l.  s.]  R.  C.  Manley, 

Dated  Dec.  18th,  1883.  OUy  Clerk. 
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^^  ( Endorsed.)  In  consideratioD  of  one  hundred  and 
twenty  dollars  I  hereby  assign  the  claim  of  $120  which  I 
have  against  the  city  of  Lincoln^  Lancaster  county,  Ne- 
braska, to  W.  J.  Houston. 

*^JOHN  WaUGH. 

'^  I  assign  this  to  J.  L.  Caldwell. 

«W,  J.  Houston.'^ 

«  Filed  January  30, 1885. 

^^Recommended  not  allowed  by  city  attorney,  and  his 
xeoommendation  adopted  March  16th,  1885. 

*^E.  C.  Manley, 

''Oty  Clerk 

"That  J.  L.  Oaldwell  is  the  owner  and  holder  of  said 
owner's  right  to  demand  the  payment  of  said  sum  of  one 
hundred  and  twenty  (120)  dollars. 

"That  demand  for  payment  has  been  made  to  the  mayor 
and  councilmen  of  said  city  of  Lincoln,  and  payment  re- 
fused. That  no  part  of  said  claim  has  been  paid,  and  by 
said  refusal  to  pay  him  said  sum  of  money  said  J.  L.  Cald- 
well is  damaged  in  the  sum  of  one  hundred  and  twenty 
dollars,'' 

Two  questions  are  presented:  1st.  The  validity  of  the 
ordinance.  2d.  In  case  the  ordinance  is  held  invalid,  the 
right  of  the  plaintiff  to  recover  back  the  money  paid. 

Lincoln  is  a  city  of  the  second  class,  containing  more  than 
five  thousand  inhabitants,  and  the  special  provisions  in  the 
act  crei^ting  such  cities  control  as  to  the  powers  of  the  city 
government.     Comp.  Stat,  ch.  14,  art.  IL 

Subdivision  VIII.  of  section  52  of  the  act  creating  and 
•providing  for  the  government  of  such  cities,  confers  the 
power  to  impose  such  taxes  as  follows:  "To  raise  revenue 
by  levying  and  collecting  a  license  tax  on  any  occupation 
or  business  within  the  limits  of  the  city,  and  regulate  the 
same  by  ordinance;  and  such  taxes  shall  be  uniform  in 
respect  to  the  classes  upon  which  they  may  be  imposed; 
JVovidecJ,  howevery  That  all  scientific  and  literary  lectures 
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and  entertain  ments  shall  be  exempt  from  taxatm,  m  well 
as  concerts  and  other  musical  entertainments  given  ex- 
clusively by  citizens  of  the  city."  This  is  the  only  author- 
ity we  find  in  the  statute  for  the  imposition  of  a  license 
tax.  It  will  be  observed  that  such  taxes  are  to  be  uniform 
as  to  the  classes  upon  which  they  are  imposed.  The  title 
of  the  ordinance,  however,  is  not  to  license  an  occupation 
or  business,  nor  is  there  any  provision  in  the  ordinance 
itself  for  the  issuing  of  a  license  for  a  longer  period  than 
ten  days.  That  the  city  of  Lincoln  has  authority  to  im- 
pose a  license  tax  upon  auctioneers  within  the  city,  there  is 
no  doubt,  and  it  may  impose  the  same  kind  of  taxes  upon 
merchants  and  others  within  the  city  who  engage  in  the 
business  of  selling  goods  at  auction,  but  it  must  do  so  by 
general  ordinance,  in  which  all  persons  who  engage  in  the 
business  are  treated  alike,  and  the  tax  is  to  be  upon  the 
occupation  or  business.  This  is  not  attempted  to  be  done 
in  the  case  under  consideration. 

Section  one  provides  that,  '^  it  shall  be  unlawful  for  any 
person  or  persons  to  sell  or  expose  for  sale  at  public  or 
private  auction  in  the  city  of  Lincoln  any  bankrupt  or 
other  stock  of  goods,  wares,  or  merchandise  of  any  char^ 
Oder  whatever^  or  for  any  person  or  persons  or  commission 
merchants  to  receive  any  such  stock  of  goods,  wares,  and 
merchandise  for  the  purpose  of  selling  or  exposing  the 
same  for  sale,"  etc.  Without  discussing  the  provision  pro- 
hibiting merchants  or  other  persons  from  receiving  goods, 
wares,  and  merchandise  which  it  was  proposed  to  sell  at 
auction,  it  is  apparent  that  the  ordinance  extends  far  be- 
yond the  power  of  the  city  council  and  mayor  in  levying 
taxes  upon  occupations  or  business.  It  is  a  principle  uni- 
versally declared  that  municipal  corporations  can  levy  no 
taxes,  general  or  special,  upon  the  inhabitants  or  their 
property,  unless  the  power  be  plainly  and  unmistakably 
conferred.  The  authority  must  be  given  either  by  express 
words  or  by  necessary  implication,  and  it  cannot  be  de- 
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duced  from  any  consideration  of  convenience  or  advantage. 
Dillon  Mnn.  Cor.,  §  605.  The  business  of  an  auctioneer 
is  a  lawful  and  useful  one,  and  that  of  selling  goods  at 
auction  is  supposed  to  be,  and  an  ordinance  taxing  the  busi- 
ness must  be  so  framed  as  to  provide  for  all  persons  who 
desire  to  engage  in  the  business,  either  from  year  to  year 
or  temporarily ;  but  it  must  be  in  the  nature  of  a  tax,  and 
not  so  oppressive  as  to  prohibit,  and  must  be  reasonable, 
considering  the  nature  of  the  business  or  occupation.  The 
ordinance  in  this  case  is  clearly  in  conflict  with  both  of 
these  principles,  and  is  void. 

2.  Can  the  plaintiff  recover  the  money  thus  paid  back? 
The  allegation  in  the  petition  is,  in  substance,  that  the 
police  of  the  city,  acting  under  the  direction  of  the  mayor 
and  city  council,  while  the  sale  was  proceeding  under  a 
licensed  auctioneer  of  the  city,  went  into  Xhe  store  and  or- 
dered Waugh  to  stop  the  sale  or  take  out  a  license,  and 
threatened  to  arrest  him,  and  declared  the  auction  sale 
closed  until  a  license  was  procured  ;  that  to  avoid  the  en- 
tire loss  of  the  remaining  portion  of  his  goods  he  deposited 
one  hundred  and  twenty  dollars  with  the  treasurer  and 
took  his  receipt,  and  there  was  written  on  the  face  of  the 
receipt,  "  Paid  under  protest.*'  Without  entering  into  a 
general  discussion  of  the  question  of  the  right  to  recover 
back  money  paid  under  protest,  it  is  evident  that  section 
144  of  chap.  77,  Comp.  St.,  applies  in  this  case.  The  lan- 
guage is  general,  and  provides  that,  '*  in  every  case  the  per- 
son or  persons.claiming  any  tax  or  any  part  thereof  to  be 
for  any  reason  invalid,  who  shall  pay  the  same  to  the  tax 
collector  or  other  proper  authority  in  all  respects  as  though 
the  same  was  legal  and  valid,  such  person  may  at  any 
within  thirty  days  after  such  payment  demand  the  same, 
in  writing,  from  the  treasurer  of  the  state,  or  of  the  county, 
city,  village,  township,  district,  or  other  subdivision,  for 
the  benefit,  or  under  the  authority,  or  by  the  request  of 
which' the  same  was  levied,''  etc.;  and  if  the  sum  thus 
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collected  for  an  illegal  tax  is  not  paid  within  ninety  days 
the  party  may  bring  an  action  to  recover  it  When  this 
claim  was  presented  to  the  city  council  does  not  appear, 
nor  can  that  objection  be  interposed  by  demarrer.  Ifi/b 
V.  Biccj  3  Neb.y  76.  Whether  the  failure  to  present  the 
claim  to  the  city  council  would  affect  the  right  to  recover 
in  any  case,  or  only  the  question  of  costs,  is  not  now  before 
the  court,  and  will  not  be  considered.  It  is  evident  that 
the  petition  states  a  cause  of  action,  and  the  demurrer 
should  have  been  overruled. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

ReVSBSED  AJEn>  BSMAJSCDJSD. 

The  other  judges  concur. 


19    676 
89    144 


I  19    670; 

if^    M.  H.  BOWEBS,  PLAINTIFF  IN  BBBOB,  Y.   W.  A.  BiGS, 


42   715 


DEFENDANT  IN  ERBOB. 

Verdict.  When  bj  the  verdict  either  party  is  entitled  to  le- 
oover  money  from  the  adverse  party,  the  jnxy  in  their  rerdiet 
mnet  aaseas  the  amount  of  recovery. 

:    JUDGMENT.    A  verdict  in  an  action  to  recover  money 


\  in  the  following  form:  "  We,  the  jury,  duly  impaneled  and 
sworn,  do  say  that  we  find  for  the  plaintiff.'^  HOd^  Not  to  an- 
thorize  a  judgment  for  any  sum  whatever. 

Ebbob  to  the  district  court  for  Franklin  county*    Tried 
below  before  Gaslin,  J. 

JE.  A.  Fletcher^  for  plaintiff  in  error. 

JET.  WkUmoref  for  defendant  in  error. 


1 
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Maxwell^  Ch.  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the 
district  conrt  of  Franklin  county  reversing  the  judgment 
of  a  justice  of  the  peace. 

It  appears  from  the  record  that  in  December,  1884,  the 
plaintiff  brought  an  action  before  a  justice  of  the  peace  to 
recover  from  the  defendant  the  value  of  a  horse. 

The  facts  are  substantially  as  follows :  That  in  January, 
1884,  the  defendant  sold  to  one  William  B.  Carpenter  the 
horse  in  controversy ;  that  in  March,  1 884,  Carpenter  sold 
said  horse  to  the  plaintiff;  that  in  each  of  said  sales  the 
price  paid  for  the  horse  was  $80;  that  afterwards  one 
Rachel  A.  Hendricks  claimed  the^  horse  in  question  by 
virtue  of  a  chattel  mortgage  executed  by  a  former  owner 
of  the  horse  prior  to  the  purchase  of  the  same  by  the  de- 
fendant, which  mortgage  was  duly  recorded ;  that  Hen- 
dricks recovered  the  horse  from  the  plaintiff  in  an  action 
of  replevin.  The  plaintiff  thereupon  recovered  a  judg^ 
ment  against  Carpenter  for  the  sum  of  $120,  the  value  of 
the  horse  and  damages.  Carpenter  thereupon  transferred 
his  right  of  action  against  the  defendant  to  the  plaintiff  to 
satisfy  the  judgment  against  himself.  The  plaintiff  then 
brought  this  action  upon  said  claim  to  recover  the  sum 
of  $120,  the  value  of  the  horse,  with  damages  and  costs. 
The  defendant  set  up  no  counter-claim  or  set-off.  On 
the  trial  of  the  cause  the  jury  returned  a  verdict  as 
follows:  ^' We,  the  jury,  being  impaneled  and  sworn,  do 
say  that  we  find  for  plaintiff.^^  The  justice  thereupon 
rendered  judgment  against  the  defendant  and  in  favor  of 
the  plaintiff  for  the  sum  of  $120  and  costs.  The  defend- 
ant then  took  the  cause  on  error  to  the  district  court, 
where  the  judgment  of  the  justice  was  reversed  and  the 
cause  held  for  trial,  and  this  is  the  error  complained  of. 
The  question  presented  is  the  authority  of  the  justice  to 
37 
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render  judgment  for  anj  sum  whatever  upon  the  verdict 
in  question. 

Section  295  of  the  code^  which  is  applicable  to  casefl 
arising  before  justices  of  the  peace,  provides  thaty  "  Whai 
by  the  verdict  either  party  is  entitled  to  recover  money  of 
the  adverse  party,  the  jury  in  their  verdict  must  assess  the 
amount  of  recovery."  As  the  jury  in  their  verdict  made 
no  finding  that  any  sum  whatever  was  due  from  the  de- 
fendant to  the  plaintiff,  there  was  no  authority  for  the  jus- 
tice to  render  judgment  for  any  sum  whatever.  Ames  v. 
Sloaty  Wright's  Rep.,  577.  Blacik  v.  Winterstein,  6  Neb., 
224.  The  district  court  did  not  err,  therefore,  in  reversbg 
the  judgment  of  the  justice  and  holding  the  case  for  triaL 
The  judgment  must  be  affirmed. 

JUDOICENT  AFFIBMED. 

The  other  judges  concur. 


John  B.  Allen,  plaintiff  in  ebbor,  v.  Dewitt  Van 
ostband,  defendant  in  ebbob. 

1.  Herd  Law:    notiob.    Where  stock  is  taken  up  under  the  heid 

law  and  notice  served  on  the  owner,  he  has  fortj-eighi  hoan 
after  receiTing  the  notice  to  pay  the  damages  and  costs  and  take 
the  stock  away. 

2.    :    DAMAOSB.     There  is  no  proTision  in  the  statote  for 

adding  to  the  damages  claimed  after  the  service  of  notice. 

8.    :    BEFLKVIN.    A  took  np  certain  stock  of  B  and  served 

a  notice  on  B,  stating  the  amount  of  damages  claimed.  Ahont 
twenty-fonr  hours  afterward  B  went  to  the  residence  ai  A — 
their  fiftrms  a^oining — and  tendered  to  A  the  amount  of  dam- 
ages stated  in  the  notice  and  demanded  his  stock.  A  there- 
upon demanded  an  additional  sum  for  keeping  the  same  siiios 
iht  service  of  notice.   This  was  refused^    Ahont  9  o'clock  P  JC. 
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of  the  same  day,  and  before  proceedingB  in  repleTin  were  insti- 
tnted,  A  went  to  the  residence  of  B  and  notified  him  to  take 
away  his  stock  and  pay  hint  (A)  the  amount  first  claimed; 
Hdd,  That  A  did  not  thereafter  wrongfUly  detain  the  stock. 

Ebrob  to  the  district  court  for  York  county.  Tried 
below  before  NoBVAii,  J. 

France  A  Harlan^  for  plaintiff  in  error. 

Sedgwick  &  PoweVy  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  ^^  two 
red  steers  and  one  red  heifer,  each  about  eight  months  old, 
and  one  red  heifer  with  white  face,  one  year  old.'' 

On  the  trial  of  the  cause  in  the  court  below  the  defend- 
ant was  found  to  be  entitled  to  the  possession  of  the  prop- 
erty,  and  the  value  of  such  possession  the  court  fixed  at  the 
sum  of  $2.00,  with  damages  for  the  detention  of  the  prop* 
erty. 

The  undisputed  facts  as  they  appear  from  the  testimony 
are  as  follows :  That  in  April,  1884,  the  plaintiff  and  de- 
fendant resided  on  adjoining  farms  about  seven  miles  from 
the  town  of  York ;  that  the  plaintiff  was  the  owner  of  the 
stock  in  question,  and  on  or  about  the  20th  of  that  month 
it  strayed  on  to  the  iarm  of  the  defendant.  The  drfend- 
ant  thereupon  took  up  the  stock  and  served  the  statutory 
notice  on  the  plaintiff,  claiming  $2.00  damages  and  requir- 
ing him  to  pay  said  sum  and  take  his  stock  away  within 
forty-eight  hours,  and  naming  an  arbitrator  in  case  he  was 
dissatisfied  with  the  damages  claimed.  The  notice  seems 
to  have  been  served  about  6  o'clock  in  the  afternoon.  On 
the  next  day  at  about  the  same  hour  the  plaintiff  went  to 
the  defendajit's  residence  and  offered  to  pay  the  $2.00  de- 
manded and  claimed  his  stock.    The  defendant  then  asked 
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for  $1.00  ia  addition  to  the  sum  demanded  in  the  notice 
for  keeping  the  stock  one  day.  This  the  plaintiff  refused 
to  pay.  After  some  further  conversation  the  plaintiff  again 
offered  the  defendant  $2.00,  but  he  again  refused  to  receive 
it  The  same  evening,  however,  about  9  o'clock,  the  de- 
fendant went  to  the  residence  of  the  plaintiff  find  notified 
him  that  he  ^'  could  come  up  and  get  the  cattle  and  pay 
him  the  $2.00.''  The  plaintiff  testifies, ''  I  told  him  no,  I 
had  been  there  and  twice  offered  him  the  money,  and  I 
told  him  if  he  would  bring  the  cattle  down  to  my  place  he 
could  have  his  $2.00,  and  he  said  he  would  not  bring  them 
down."  On  the  next  day  this  action  was  commenced  and 
tiie  cattle  taken  under  an  order  of  replevin.  The  $2.00 
seems  to  have  been  deposited  with  the  justice  for  the  use 
of  the  defendant,  but  in  the  view  we  take  of  the  case  it  is 
entirely  immaterial  whether  the  money  was  so  deposited 
or  not. 

The  notice  in  this  case  seems  to  be  in  the  form  pre- 
scribed in  section  2,  chap.  2,  Compiled  Statutes,  and  as  the 
plaintiff  failed  for  forty-eight  hours  to  appoint  an  arbi- 
trator to  assess  the  damages,  the  amount  claimed  must  be 
considered  as  satisfactory  to  him.  There  is  no  dispute, 
therefore,  over  the  amount  of  damages,  nor  over  the  right 
of  the  defendant  in  the  first  instance  to  retain  the  stock 
until  the  damages  were  paid.  Therefore,  had  the  plaintiff 
immediately  on  tendering  to  the  defendant  the  amount  of 
damages  claimed  in  the  notice,  which  he  refused  to  receive, 
brought  an  action  of  replevin,  his  right  to  maintain  the 
action  would  be  unquestioned;  but  when  the  defendant 
notified  him  before  the  action  was  brought  to  take  his  cat- 
tle away,  and  that  he  would  accept  the  amount  tendered, 
it  was  the  duty  of  plaintiff  to  comply  with  the  request^ 
and  the  defendant  was  not  then  wrongfully  holding  pos- 
ae&sion.  The  defendant  may  have  supposed,  and  probably 
did,  that  he  was  entitled  to  compensation  for  each  day  he 
kept  the  stock  until  the  expiration  of  forty-eight  hours 
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from  the  time  the  notice  was  served,  and  that  the  som 
could  be  added  to  the  damages  claimed.  But  there  is  no 
provision  in  the  statute  for  such  compensation.  The  stat- 
ute gives  the  owner  forty-eight  hours  afler  receiving  the 
notice  in  which  to  take  the  stock  away  and  make  full  pay- 
ment of  all-  damages  and  costs.  The  amount  of  damages 
claimed  must  be  stated  in  the  notice,  and  there  is  no  pro- 
vision for  additional  claim  to  that  first  made.  The  plain- 
tiff, however,  upon  the  payment  of  the  sum  claimed  could 
have  obtained  his  cattle,  and  they  were  not  then  wrongfully 
withheld.  As. the  plaintiff  and  defendant  resided  on' ad- 
joining farms  the  cost  of  going  after  the  cattle  a  second 
time  would  be  inconsiderable,  and  no  point  is  made  on  that 
by  either  party. 

It  is  evident  that  a  little  forbearance  on  the  part  of  both 
of  these  parties,  certainly  on  that  of  the  plaintiff,  wooM 
have  secured  him  all  his  rights  in  the  premises  without  the 
expense  and  annoyance  of  a  suit  that  should  never  have 
been  brought 

There  is  no  error  in  the  record,  and  the  judgment  lA 
affurmed* 

JXJDGHEHT  AmBMBIK 

Thb  other  judges  concor. 


John  Cbxjts,  plaintipp  m  erbob,  v.  John  W.  Wkay,  _^ 

'  '  '     19    581 

DEFENDANT  IN  ERBOB.  -»     9\ 

19    581 
31    584 


New  Trial:  motion.  The  mle  laid  down  in  former  decisions, 
that  a  motion  for  a  new  trial  mnst  be  made  in  the  oonrt  below 
in  order  to  entitle  a  party  to  a  review  of  the  case  by  petition  in 
error,  where  the  alleged  errors  occorred  npon  the  trial  of  the 
canse,  adhered  to. 


581 

348 


682     SUPBEME  OOUBT  OF  NEBRASKA, 

GrotB  y.  Wray. 

S.  Replevin:  spsoial  ownebship:  dahaqes.  In  an  actum 
of  repleTin  -where  the  Teidict  is  in  favor  of  the  defendant,  whose 
ownership  is  special  hy  reamn  of  a  chattel  mortgage  or  other 
lien,  the  measure  of  his  damages  in  case  a  return  cannot  he  had 
is  the  amount  due  him  upon  his  lien,  if  within  the  Talue  of  the 
property  as  found  hy  the  jury.  But  such  damages  should  in  no 
i  exceed  the  value  of  the  property. 


Erbob  to  the  district  court  for  Hitchcock  county. 
Jefinings  &  Starbuokj  for  plaintiff  in  error. 
Liicas  &  Le  Hew,  for  defendant  in  error. 
Reese^  J. 

This  was  an  action  of  replevin.  Plaintiff  being  defeated 
in  the  district  court  brings  the  cause  into  this  court  for  re- 
view by  proceedings  in  error.  There  was  no  motion  for  a 
new  trial,  and  hence  we  cannot  examine  as  to  any  of  the 
alleged  errors  which  occurred  prior  to  the  rendition  of  the 
judgment.  This  is  fully  settled  by  the  adjudications  of 
this  court  and  must  be  adhered  to.  Oropaey  v.  W%ycnAom, 
3  Neb.,  108.  Singleton  v.  Boyle,  4  Id.,  414.  Horacek  v. 
Keeblery  5  Id.,  356.     Hosford  v.  SUme^  6  Id.,  380. 

The  verdict  of  the  jury  was  as  follows  (omitting  title 
of  the  case) : 

"We,  the  jury  in  this  case,  being  duly  empaneled  and 
sworn,  do  find  and  say,  that  at  the  time  of  the  commence- 
ment of  this  case  the  defendant  had  a  special  ownership 
and  property  in  the  horse  in  question  to  the  amount  of 
$78.  That  said  defendant  was  and  is  now  entitled  to  the 
immediate  possession  of  said  horse.  That  said  defendant 
is  entitled  to  recover  of  and  from  said  plaintiff  one  cent 
damages  for  wrongful  taking  the  same,  and  that  said  horse 
is  of  the  value  of  $65.'' 

The  judgment,  after  reciting  the  verdict  of  the  jury, 
was  as  follows: 
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'^  It  is  therefore  considered  by  the  court  that  the  defend- 
ant have  a  return  of  the  property  taken  on  said  writ  of  re- 
iplevin,  or  in  case  a  return  of  said  property  cannot  be  had^ 
that  he  recover  of  said  plaintiff  a  special  ownership  and 
property  in  said  horse^  assessed  at  $78,  and  his  damage  for 
withholding  the  same,  assessed  at  one  cent,  and  costs  of  suit, 
taxed  at  $27.18." 

It  will  be  seen  that  the  judgment  is  for  $13  more  than 
the  actual  value  of  the  property.  Section  191a  of  the 
civil  code  provides  that  the  judgment  ^^  shall  be  for  a 
return  of  the  property  or  the  value  thereof  in  case  a  re- 
turn cannot  be  had,  or  the  value  of  the  possession  of  the 
same,"  etc.  The  true  measure  of  damages  is  the  value  of 
the  right  of  possession  within  the  value  of  the  property. 
The  jury  found  the  value  of  the  possession  to  be  $78. 
They  also  found  the  value  of  the  property  to  be  $65. 
This  verdict  complied  with  the  requirements  of  section  191 
of  the  civil  code,  and  afforded  all  the  data  necessary  upon 
which  to  render  a  correct  judgment,  which  should  have  been 
for  a  return  of  the  property,  and  in  case  a  return  could  not 
be  had  then  the  value  of  the  possession,  which  could  not  ex- 
ceed the  actual  value  of  the  property.  WeUon  v.  BeUezore^ 
17  Neb.,  402.  Wells  on  Eeplevm,  §  593.  Jennings  v. 
Johnson,  17  Ohio,  154.  Sutcliffev.  Dohrman,  18  Id.,  186. 
Ooe  V.  Peacock,  14  Ohio  St.,  187. 

The  judgment  being  excessive,  it  will  be  reversed,  and 
a  new  trial  ordered,  unless  the  defendant  enter  a  remittitur 
for  all  in  excess  of  $65  within  thirty  days.  In  case  such 
remittitur  is  filed,  the  judgment  will  be  affirmed  for  that 
amount 

JX7IX}H£NT  ACCOBDINGLY. 

The  other  judges  concur. 


19    584, 

50     ?«| 
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Samuel  (yBRiEN,  plaintiff  in  erbob,  v.  Nanct 
O'Brien,  dependant  in  error. 

1.  Divorce:    modipyino  dxcbee.    An  application  to  modify  m 

decree  of  divorce  is  a  special  prooeedikig  within  the  meaning  of 
section  581  of  the  civil  code,  and  an  order  made  therein  affect- 
ing a  substantial  right  may  be  reviewed  on  error.  In  such  caaa 
it  is  not  necessary  to  a  Tevlew  that  the  order  complained  of  ter^ 
minates  the  action  or  prevents  a  judgment. 

2,    :    ALIMONY.     InsQchcase,  where  the  divorced  wife  ae^B 

a  modification  of  the  decree  for  alimony,  alleging  that  the  decree 
was  obtained  by  the  fraud  of  the  husband  and  his  agents,  the 
distriot  court  has  authority  to  require  the  husband  to  pay  into 
court  a  reasonable  sum  of  money,  to  enable  her  to  prosecute  her 
action. 

Error  to  the  district  coart  for  Dodge  county.  Tried 
below  before  Post,  J. 

N.  H.  Bellj  for  plaintiff  in  error. 

C,  HoUenbeeky  for  defendant  in  error. 

Reese,  J. 

In  April,  1883,  defendant  in  error  obtained  a  decree  of 
divorce  from  plaintiff  in  error.  In  that  action  she  was 
awarded  both  temporary  and  permanent  alimony  and  the 
custody  of  the  minor  children  of  the  parties.  In  May, 
1884,  plaintiff  filed  his  petition  in  the  same  court,  alleging 
the  foregoing  facts,  and  that  defendant  had  become  an 
unfit  person  to  have  the  custody  of  the  children,  and  ask- 
ing a  modification  of  the  decree  to  the  extent  that,  owing 
to  his  fitness  to  take  charge  of  the  children,  and  his  ability 
to  provide  for  them,  he  be  given  their  custody.  It  is  un- 
necessary to  set  out  here  the  allegations  of  the  petition.  It 
is  sufficient  to  say  that  enough  is  stated,  if  true,  to  require 
the  modification. 
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Defendant  answered,  denying  the  charges  made  against 
her,  and  allied,  substantially,  that  plaintiff  was  a  man  of 
bad  morals  and  habits,  and  not  a  fit  person  to  have  the 
custody  of  the  children.  She  farther  alleged  that  plain- 
tiff, by  taking  advantage  of  her  destitute  condition,  and  by 
fraudulent  representations,  induced  her  to  consent  to  her 
former  allowance  of  alimony,  which  was  inadequate  and 
much  too  small;  and  by  his  condubt  since  the  divorce  was 
granted  he  had  involved  her  in  litigation  until  her  means 
were  exhausted,  and  she  was  unable,  for  want  of  such 
means,  to  take  the  necessary  testimony  to  refute  the  charges 
made  against  her  and  her  character,  and  prosecute  her  de- 
fense. She  asked  for  temporary  alimony,  or  suit  money, 
to  enable  her  to  do  so.  The  district  court  made  an  order 
requiring  plaintiff  to  pay  to  her  the  sum  of  $50,  ^^  as  tem-^ 
porary  allowance  for  suit  money,  and  to  enable  her  to 
properly  defend  "  the  action.  For  the  purpose  of  a  review 
of  this  order,  plaintiff  brings  error. 

The  first  question  requiring  our  attention  is  presented 
by  defendant  by  a  motion  to  dismiss  the  proceedings  in 
error,  for  the  reason  that  the  order  of  the  district  court 
was  not  such  a  final  order  as  can  be  reviewed  by  proceed- 
ings in  error. 

Section  581  of  the  civil  code  provides  that,  '^An  order 
affecting  a  substantial  right  in  an  action,  when  such  order 
in  effect  determines  the  action  and  prevents  a  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action 
after  judgment,  is  a  final  order,  which  may  be  vacated, 
modified,  or  reversed,  as  provided  in  this  title." 

Applying  the  provisions  of  this  section  to  the  case  at 
bar,  it  is  clear  that  no  authority  for  review  is  found  in  the 
first  clause  of  the  section,  as  the  order  complained  of  neither 
determined  the  action  nor  prevented  a  judgment.  We  next 
inquire  whether  this  is  a  special  proceeding,  and  whether 
the  order  complained  of  is  one  affecting  a  substantial  right. 
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Afi  this  is  not  an  original  action,  but  a  proceeding  specially 
provided  by  sections  15  and  16  of  chapter  25  of  the  Com- 
piled Statutes  of  1885^  it  must  be  apparent  that  it  falls 
directly  within  the  provisions  of  section  16.  These  aeo- 
tions  are  as  follows : 

^^Sec.  15.  Upon  pronouncing  a  sentence  or  decree  of 
nullity  of  a  marriage,  and  also  upon  decreeing  a  divorce, 
whether  from  the  bonds  of  matrimony  or  fi-om  bed  and 
board,  the  court  may  make  such  further  decree  as  it  shall 
deem  just  and  proper  concerning  the  oure,  custody,  and 
maintenance  of  the  minor  children  of  the  parties,  and  may 
determine  with  which  of  the  parents  the  children,  or  any 
of  them  shall  remain. 

^^  Sec.  16.  The  court  may,  from  time  to  time,  after- 
wards, on  the  petition  of  either  of  the  parents,  revise  and 
alter  such  decree  concerning  the  care,  custody,  and  main- 
tenance of  the  children,  or  any  of  them,  and  make  a  new 
decree  concerning  the  same,  as  the  circumstances  of  the 
parents  and  the  benefit  of  the  children  shall  require.'' 

This  action  must  therefore  be  held  as  a  special  proceed- 
ing, and  the  order  one  affecting  a  substantial  right  therein, 
and  is  open  to  review  by  this  court.  It  differs  from  Aspm" 
toaU  V.  AspinwcUl,  18  Neb.,  463,  S.  C,  25  N.  W.  Rep.,  623, 
in  this,  that  the  appeal  in  that  case  was  taken  from  an  or- 
der allowing  alimony  in  the  original  action  for  a  divorce, 
which  order  is  especially  provided  for  by  section  12  of 
chapter  25,  supray  and  was  made  ^'  in  an  action,"  but  it 
neither  "  determined  the  action  "  nor  "  prevented  a  judg- 
ment" In  this  case  the  original  action  has  been  deter- 
mined and  a  final  decree  of  divorce  has  been  rendered,  and 
of  which — so  far  as  the  divorce  itself  is  concerned — neither 
party  complains.  We  therefore  hold  that  the  order  is  one 
which  may  be  reviewed  on  error. 

The  next  question  presented  is,  whether  or  not  the  dis- 
trict court  had  authority  under  the  statute  to  make  the  or- 
der complained  of  7 
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Section  12  of  chapter  26  of  the  Compiled  Statutes  of 
1885,  provides  that,  "  In  every  suit  brought  either  for  a 
divorce  or  for  a  separation  the  court  may  require  the  hus- 
band to  pay  any  sum  necessary  to  enable  the  wife  to  carry 
on  or  defend  the  suit  during  its  pendency ;  and  it  may  de- 
cree costs  against  either  party  and  award  execution  for  the 
same,  or  it  may  direct  such  costs  to  be  paid  out  of  any 
property  sequestered^  or  in  the  power  of  the  court,  or  in  the 
hands  of  a  receiver/' 

By  this  it  is  apparent  that  ^^  in  every  suit  brought  either 
for  a  divorce  or  for  a  separation  "  the  court  has  plenary 
power,  '*  in  its  discretion/'  to  require  the  husband  to  pay  a 
proper  sum  necessary  to  enable  the  wife  to  sustain  her  ac- 
tion or  defense. 

Section  27  of  the  same  chapter  is  as  follows:  '^  After 
a  decree  for  alimony  or  other  allowance  for  the  wife  and 
children,  or  either  of  them,  and  also  after  a  decree  for  the 
appointment  of  trustees  to  receive  and  hold  any  property 
for  the  use  of  the  wife  and  children  as  before  provided,  the 
court  may,  from  time  to  time,  on  the  petition  of  either  of 
the  parties,  revise  and  alter  such  decree  respecting  the 
amount  of  such  alimony  or  allowance,  or  the  payment 
thereof,  and  also  respecting  the  appropriation  and  payment 
aud  income  of  the  property  so  held  in  trust,  and  may  make 
any  decree  respecting  any  of  said  matters  which  such  court 
might  have  made  in  the  original  suit." 

By  this  section  the  full  power  of  the  court  over  the  mat- 
ters therein  specified  is  preserved  the  same  as  in  the  original 
suit.  Looking  alone  to  the  petition  of  plaintiiBP  in  error, 
which  seeks  a  modification  of  the  decree  only  so  far  as  it 
relates  to  the  custody  of  the  children,  we  might  not  find 
authority  under  the  section  above  quoted  for  the  order 
made  by  the  district  court,  but  the  answer  of  defendant 
reaches  back  prior  to  the  original  decree,  and  calls  it  in 
question,  charging  that  that  part  which  settles  the  property 
rights  of  the  parties  was  obtained  by  the  fraudulent  acts  of 
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plaintiff  in  error,  through  his  agent,  and  that,  relying- 
upon  the  false  representations  made  to  her,  she  consented 
to  the  decree  in^ithont  the  interposition  of  a  finding  by  the 
trial  court  It  is  dear  that  this  answer,  if  true,  states  suf- 
ficient to  entitle  her  to  relief.  It  is  also  clear  that  section 
27  above  quoted  gives  the  court  authority -to  grant  that 
relief  the  same  as  it  had  in  the  original  suit.  This  que&- 
tion  was  substantially  passed  upon  in  Hdden  v.  Hddniy  7 
Wis.,  256;  9  Id.,  508;  and  11  Id.,  558;  and  it  was  there 
held  that  the  court  retained  full  power,  not  only  to  grant 
relief  against  the  original  decree,  but  that  it  had  authority 
to  give  suit  money  to  the  wife  during  the  pendency  of  the 
action  to  modify  the  decree.  The  court  having  the  same 
power  over  the  suit  and  the  matters  of  alimony  involved 
therein  as  it  had  over  the  original  action,  it  follows  that 
the  order  was  properly  made. 

Defendant  asks  for  an  allowance  to  be  paid  by  plain- 
tiff to  enable  her  to  make  her  defense  in  this  court.  As 
the  amount  allowed  by  the  district  court  seems  to  be  suffi- 
cient, the  motion  will  be  overruled. 

The  order  of  the  district  court  is  affirmed,  and  the  < 
is  remanded  for  further  proceedings. 


JUDOHENT  ▲OCX>BDINai«T» 


The  other  judges  concur. 


Tootle,  Hosea  &  Co.,  plaintiffs  in  erbob,  v. 
Jonathan  Jones,  defendant  in  ebbob. 

1.  Justice  of  Peace:  sbttino  asidb  judohent.  The  order 
of  a  justice  of  the  peace,  or  a  oonnty  judge  in  the  exeTcise  of  the 
same  powers  and  jurisdiction,  in  setting  aside  a  judgment  ren- 
dered in  the  absence  of  a  defendant,  when  made  under  the  pn>- 
-visions  of  section  1001  of  the  civil  oode,  should  be  made  coiidition* 
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ally  only  in  the  first  instance,  and  cannot  be  finally  made  unless 
the  conditions  of  the  section  are  complied  with  by  the  party  seek- 
ing to  open  the  judgment*  If  notice  is  not  given  to  the  plaintiff, 
as  required,  the  application  should  be  overruled  and  the  original 
judgment  be  allowed  to  stand.  The  giving  of  the  notice  is  j  nris- 
dictionaL 

12.    :    APPBABANGX:    WAIVBB.    An  application  to  Set  aside 

a  judgment  under  the  provisions  of  section  1001  of  ^e  dvil  code, 
is  a  recognition  of  the  regularity  of  the  judgment  and  a  waiver 
of  any  objection  that  the  judgment  was  prematurely  rendered. 

^.    :    errob:    review  in  bupbvme  coubt.    "Where  a  judg. 

ment  of  a  justice  of  the  peace  or  county  judge  is  taken  on  error  to 
the  district  court  and  reversed,  and  the  original  case  retained 
for  tarial  in  that  court,  such  judgment  of  reversal  is  a  final  judg- 
ment and  may  be  reviewed  by  the  supreme  court  without  wait- 
ing for  the  final  disposition  of  the  original  case  in  the  district 
court.    Banks  v.  UM,  5  Neb.,  840. 

Reese,  J. 

On  the  3d  day  of  December,  1883,  plaintiff  instituted  a 
suit  in  the  connty  court,  claiming  judgment  for  $66.70  and 
interest  from  March  1st,  1883.  On  the  same  day  defend- 
ant appeared,  waived  issuance  of  summons,  entered  a  gen- 
eral appearance,  and  obtained  leave  to  answer  in  four  days, 
and  by  agreement  the  trial  was  adjourned  until  January 
7, 1884.  The  defendant  failed  to  appear  at  the  time  fixed 
for  trial,  and  judgment  was  rendered  in  favor  of  plaintiff. 
On  the  same  day  defendant  filed  a  motion  to  open  and  set 
aside  the  judgment  and  confessed  judgment  for  costs.  The 
motion  was  sustained,  the  judgment  set  aside,  and  the  time 
for  trial  fixed  for  one  o'clock,  p.m.  of  January  14.  On 
that  day  defendant  filed  affidavit  for  continuance  for  ser- 
vice of  notice,  and  the  cause  was  continued  until  February 
4th,  when  defendant  appeared  and  the  cause  was  continued 
until  April  7.  On  the  7th  day  of  April  defendant  appeared, 
■and  there  was  a  finding  and  judgment  in  his  favor  for  $48 
■and  costs.  Plaintiff  removed  the  cause  to  the  district  court, 
•alleging  error  in  all  the  proceedings  after  the  entry  of  the 
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judgment  in  &vor  of  the  plaintiff  on  the  7th  of  Januaiy. 
The  district  ooart  foand  error  and  reversed  the  judgment 
of  the  connty  ooart  and  retained  the  cause  for  trial. 
Plaintiff  again  alleges  error  in  this  court,  assigning  as  such 
the  action  of  the  district  ooui*t  in  retaining  the  cause  for 
trial  instead  of  allowing  the  judgment  of  January  7th  to 
stand. 

The  question  here  presented  is  simply  one  of  jurisdiction* 
If  the  county  court  had  authority  to  set  aside  the  judgment 
of  January  7,  and  grant  a  new  trial,  but  his  proceedings 
were  erroneous  and  irregular,  the  action  of  the  district  court 
is  correct,  as  it  is  in  accordance  with  the  requirements  of  sec- 
tion 601  of  the  civil  code.  But  if  the  county  court  ex- 
hausted its  jurisdiction  to  render  a  judgment  on  the  rendi- 
tion of  its  first  judgment,  and  its  proceedings  thereafter 
were  void,  the  proceedings  should  have  been  set  aside  and 
the  original  judgment  be  allowed  to  stand.  The  authority 
of  a  justice  of  the  peace,  or  county  judge  within  that  juris, 
diction,  to  set  aside  a  judgment  rendered  in  the  absence  of 
a  defendant  is  found  in  section  1001  of  the  civil  code. 
This  section  is  as  follows : 

^^  When  judgment  shall  have  been  rendered  against  de- 
fendant in  his  absence,  the  same  may  be  set  aside  upon  the 
following  conditions:  First.  That  his  motion  be  made 
within  ten  days  after  such  judgment  was  entered.  Seo- 
ond.  That  he  pay  or  confess  judgment  for  the  costs  awarded 
against  him.  Third.  That  he  notify  in  writing  the  op- 
posite party,  his  agent  or  attorney,  or  cause  it  to  be  done, 
of  the  opening  of  such  judgment  and  of  the  time  and  place 
of  trial  at  least  five  days  before  the  time,  if  the  party  reside 
in  the  county,  and  if  he  be  not  a  resident  of  the  county  by 
leaving  a  written  notice  thereof  at  the  office  of  the  justice 
ten  days  before  the  triaL" 

By  an  examination  of  this  section  it  will  be  seen  that 
the  order  setting  aside  a  judgment  can  be  made  only  on 
three  conditions.     These  are,  the  making  of  the  motion 
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Within  the  time  prescribed,  the  payment  of  costs,  or  that 
judgment  therefor  be  confessed,  and  that  the  party  seeking 
to  set  it  aside  give  written  notice  of  the  same  and  of  the 
time  of  trial.  These  conditions  are  precedent.  If  the 
motion  should  be  made  after  the  expiration  of  the  time  in 
which  the  law  provides  it  may  be  made,  the  justice  could 
ndt  molest  the  original  judgment.  If  the  defendant  re- 
fused to  pay  or  confess  judgment  for  costs,  he  would  have 
no  power  to  act.  The  same  is  true  if  the  notice  be  not 
given.  The  judgment  can  only  be  set  aside  conditionally 
in  the  first  instance.  Maxwell's  Justice  Practice,  76.  If 
the  judgment  is  thus  conditionally  set  aside,  and  the  notice 
is  not  given  nor  waived,  that  &ct  should  be  stated  on  the 
docket,  without  hearing  any  testimony,  and  the  motion 
overruled.  Swan's  Treatise,  12th  ed.,  104.  Applying 
these  rules  to  this  case,  it  is  clear  that  the  county  court  was 
without  jurisdiction  to  set  aside  the  judgment  of  January 
7,  as  no  notice  was  ever  given,  and  his  acts  in  that  behalf 
were  absolutely  void.  From  the  al)stract  it  appears  that 
the  adjournments  were  allowed  that  defendant  might  give 
the  required  notice,  but  no  notice  was  given,  and  finally  an 
effort  was  made  to  set  the  judgment  aside  without  it.  Plain* 
tiff  seems  to  have  had  no  knowledge  of  these  proceedings, 
at  least  no  appearance  nor  waiver  of  notice  is  shown. 

It  is  claimed  by  defendant  in  error  that  the  first  judg- 
ment was  erroneous,  for  the  reason  that  it  was  rendered  at 
the  time  set  for  trial,  without  waiting  one  hour,  as  required 
by  law,  before  its  rendition,  and  in  this  connection  it  is 
urged  that  as  the  record  does  not  show  to  the  contrary  we 
must  presume  the  judgment  was  set  aside  within  the  hour 
after  the  time  set  for  trial,  as  it  affirmatively  appeals  that 
the  action  of  the  court  in  setting  it  aside  was  had  on  the 
same  day  on  which  the  judgment  was  rendered.  Neither 
one  of  these  positions  can  be  maintained,  taking  the  ab- 
stract of  the  record  as  our  guide.  It  is  true  that  the  effort 
to  open  the  judgment  was  made  on  the  same  day  on  which 
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it  was  rendered,  but  it  is  shown  that  defendant  appeared, 
'^  files  motion  to  open  and  set  aside  judgment,  and  confesses 
judgment  for  costs/'  etc.  Had  defendant  appeared  within 
the  time  allowed  bj  law  for  making  his  defense,  it  is  veiy 
clear  that  he  would  not  have  confessed  judgment  for  oosta, 
nor  would  he  have  bad  the  case  continued  from  time  to 
time  in  order  that  he  might  give  the  notice  required  bj 
section  1001,  supra.  No  such  confession  of  judgment  or 
notice  would  have  been  necessary.  A  simple  demand  to 
make  his  defense  would  have  been  all  that  would  have 
been  required.  By  his  action  he  recognized  the  validity 
and  r^ularity  of  the  judgment,  and  he  cannot  now  ques- 
tion it 

It  is  further  contended  by  defendant  in  error  that  this 
cause  should  be  dismissed,  for  the  reason  that  the  order 
complained  of  is  not  a  judgment  or  final  order  subject  to 
review,  as  the  case  is  still  pending  in  the  district  court  upon 
its  merits.  That  question  was  before  thia  court  in  Bonis 
v.  Uhl^  6  Neb.,  240,  where  it  was  held  otherwise,  and  to 
which  we  adhere. 

The  judgment  of  the  district  court  is  reversed,  and  all 
the  proceedings  of  the  county  court  after  the  rendition  of 
the  judgment  of  January  7,  1884,  set  aside,  and  the  judg- 
ment of  that  date  in  favor  of  plaintiff  in  error  is  reinstated. 

Judgment  aocobdinglt. 

The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel.  The  Attorney 
General,  v.  L.  C.  Burr,  an  attorney  at  law. 

1.  Attorney:    unlawful  conduct:    infobmation.    Where  it 

is  alleged  in  an  information  filed  against  an  attorney  at  law  for 
the  pnrpoee  of  his  removal  from  office,  that  a  person  was  oon- 
▼icted  of  the  crime  of  murder  in  the  first  degree  and  sentenced 
to  be  hanged,  which  conviction  and  sentence  was  affirmed  by 
the  supreme  court,  and  pending  a  proceeding  in  errer  to  the 
supreme  court  of  the  United  States  the  convict  was  confined  in 
the  jail  of  a  county,  other  than  the  county  in  which  the  oon« 
▼iction  occurred,  for  safe  keeping,  which  allegation  is  admitted 
by  the  answer  of  respondent,  this  will  be  sufficient,  under  the 
law  of  this  state,  without  further  proof,  to  show  that  the  impris- 
onment was  legal,  and  that  a  release  of  the  person  convicted  and 
80  imprisoned  would  be  wrongful  and  in  violation  of  law. 

2.    :    EVTDENCE.    Testimony  examined,  and  HMt  To  sup- 
port a  finding  of  fact. 

3.  U.  S.  Commissioner:    habeas  corpus.    A  United  States 

commissioner  appointed  by  the  circuit  court  of  the  United  States 
has  no  authority  to  issue  a  writ  of  habeas  corpus  and  discharge 
from  the  custody  of  a  sheriff  a  person  who  has  been  convicted  of 
a  felony  by  the  courts  of  the  state.  The  issuance  of  such  writ 
and  the  discbarge  of  such  prisoner  thereunder  would  be  void, 
and  in  effect  an  escape  of  the  prisoner.  An  attorney  having 
charge  of  a  cause  through  the  district  and  supreme  courts  of  the 
state  and  in  the  supreme  court  of  the  United  States  cannot  be 
heard  to  insist  that  in  procuring  the  issuance  of  such  writ  and 
the  release  of  such  convict  he  acted  in  good  faith,  believing  at 
the  time  that  such  proceeding  was  in  accordance  with  law. 

4.  Attorney:    gonstbuction  of  statute.    Section  5  of  chapter 

7,  Compiled  Statutes  of  1885,  does  not  control  the  action  of  an 
attorney  in  conducting  *'  the  defense  of  a  person  charged  with  a 
public  offense,"  but  this  is  limited  to  such  defense  in  a  court 
npon  the  trial  of  the  case  on  its  merits,  or  in  a  collateral  or  in- 
terlocutory proceeding.  It  does  not  permit  the  use  of  ill^^l  or 
fraudulent  means  to  secure  the  release  or  escape  of  a  person  con- 
victed of  crime. 

6.    :    BBYOCATioN  OF  LICENSE  TO  PBAOTIOB.    The  Supreme 

court,  having  power  by  express  statute  to  grant  a  license  to 
38 
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practice  law,  has  an  inherent  right  to  see  that  the  license  is  not 
abused  or  perverted  to  a  nse  not  contemplated  in  the  grant. 
PeopU  V.  Goodrich,  79  Ills.,  148. 

DUTY  OF  ATTOBNEY.    In  granting  a  license  to  practica 


law  it  is  on  the  implied  understanding  that  the  party  leoetT- 
ing  it  shall  in  all  things  demean  himself  in  a  proper  manner, 
and  abstain  from  such  practices  as  cannot  fail  to  bring  discredit 
npon  himself,  the  profession,  and  the  courts.     Id. 

:    DECEIT.     If  a  deceit  is  practiced  by  an  attorney  in  hia 


character  as  such,  although  not  in  a  suit  pending  in  the  court, 
he  may  be  removed  from  his  office  as  attorney.  The  effiecfc  of 
gach  removal  is  to  deprive  the  attorney  of  the  right  to  practice 
as  such  in  all  the  courts  of  record  of  the  state.  Vide  In  (he  wkat^ 
ier  ofPetenotij  3d  Paige's  Chancery  Rep.,  510. 

8.    :     BEMOVAL  FBOM  OFFICE:     CASE  STATED.    Where  an 

attorney  was  employed  to  defend  a  prisoner  charged  with  mur- 
der in  the  first  degree,  and  upon  trial  the  prisoner  was  convicted 
of  the  crime  charged,  and  sentenced  to  be  hanged,  and  npon  a 
removal  of  the  cause  by  proceedings  in  error  to  the  snpremo 
court  by  such  attorney,  the  judgment  was  affirmed,  and  upon 
the  application  of  the  same  attorney,  on  behalf  of  the  prisoner, 
the  supreme  court  of  the  United  States  granted  a  writ  of  error, 
staying  execution  of  sentence  until  after  decision,  and  while 
such  cause  was  pending  in  the  supreme  court  of  the  United 
States  the  attorney,  without  warrant  or  authority  of  law,  pro- 
cures a  United  States  commissioner  to  issue  a  pretended  writ  of 
habeas  eorpue  and  discharge  the  prisoner  on  bail,  and  the  pris- 
oner is  thus  allowed  and  caused  to  escape,  such  conduct  was 
held  to  be  a  violation  of  the  official  duties  of  an  attorney,  and 
that  he  should  be  removed  from  office  therefor. 

OmaiNAL  information  by  the  attorney  general,  allying 
unofficial  conduct  of  respondent  as  an  attornqr  at  law. 

William  Leese^  Attorney  OenercUf  for  the  information* 

/.  if.  Woolwariht  for  respondent,  cited:  JEx  paris 
Burr,  9  Wheaton,  530.  Ex  parU  Oarland,  4  Wall.,  378. 
Hxparle  Bobinaon,  19  Wall.,  612.  Diekinson  v.  Dudm^ 
21  Mich.,  661.  People  v.  Harveif,  41  HI.,  277.  &  parte 
TiUinghad,  4  Peters,  108. 
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Reese,  J. 

On  the  30th  day  of  September,  1886,  the  attorney  gen* 
end,  acting  in  the  line  of  his  dnty,  presented  an  informa- 
tion to  this  court  alleging,  among  other  things,  that  on  the 
26th  day  of  October,  1883,  one  Matthias  Simmerman  was 
convicted  of  murder  in  the  first  degree  by  the  district  court 
of  Kearney  county  and  sentence  of  death  was  pronounced 
against  him;  that  afterwards  such  proceedings  were  had  as 
brought  the  cause  into  the  supreme  court  for  review  upon 
error,  where  the  judgment  and  sentence  of  the  district 
court  were  affirmed,  and  the  17th  day  of  April,  1886,  was 
fixed  upon  as  the  time  for  the  execution  of  the  sentence; 
that  on  the  third  day  of  March,  1886,  a  writ  of  error  was 
allowed  by  one  of  the  associate  justices  of  the  supreme 
court  of  the  United  States,  which  writ  was  issued  out  of 
said  court,  commanding  this  court  to  stay  proceedings  until 
the  cause  could  be  heard  and  decided  by  that  court,  and 
that  said  cause  was  still  pending  therein.  That  said  Sim- 
merman  was,  by  order  of  the  court,  removed  to  the  county 
jail  of  Buffalo  county  for  safe  keeping;  that  respondent  is 
now  and  for  some  time  last  past  has  been  a  practicing  attor- 
ney of  this  court,  and  as  such  attorney  has  had  sole  control  of 
said  cause  on  behalf  of.  said  Simmerman,  and  while  said 
cause  was  still  pending  in  the  supreme  court  of  the  United 
States  the  said  respondent,  on  the  26th  day  of  September, 
1885,  in  the  county  of  Buffitlo,  in  this  state,  did  wisely, 
willfully,  and  knowingly  represent  to  one  Marsh  Saville, 
a  United  States  commissioner  at  Kearney,  in  said  county, 
that,  as  such  commissioner,  the  said  Saville  had  jurisdic- 
tion to  release  said  Simmerman  on  bail,  and  for  that  pur- 
pose had  power  and  authority  to  issue  a  writ  of  habeas  eor- 
pus  to  the  sheri£r  in  whose  custody  said  Simmerman  was 
detained,  and  cause  said  Simmerman  to  be  brought  before 
him  for  said  purpose  of  admitting  him  to  bail ;  that  said 
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Saville,  as  such  comtnissioDer,  acting  on  the  false  advice  of 
respondent  as  such  attorney  at  law^  on  said  day  issued  a 
writ  of  habeas  corpus  in  favor  of  said  Simmerman  to  the 
sheriff  of  Buffalo  county,  commanding  him  to  produce  the 
body  of  said  Simmerman  forthwith  before  the  said  Saville, 
which  said  writ  was  served  by  a  deputy  marshal  of  the 
United  States,  and  on  the  same  day,  in  obedience  to  said 
writ,  the  said  sheriff  delivered  said  Simmerman  before  said 
•commissioner,  who,  acting  under  the  sole  advice  and  coun- 
ael  of  respondent,  discharged  said  Simmerman  from  the 
eustody  of  the  sheriff  and  from  the  authorities  of  the  state; 
that  no  notice  of  any  kind  of  said  proceeding  was  served 
upon  the  attorney  general,  nor  any  other  person,  to  appear 
in  behalf  of  the  state,  but  that  the  whole  proceeding  was 
clandestine  and  executed  in  secrecy  by  respondent,  and  was 
a  trick  and  device  contrived  by  respondent  as  such  attorney 
at  law,  and  with  intent  to  deceive  and  to  obstruct  the  due 
course  of  justice  and  of  the  l^itimate  authority  of  the  state; 
that  at  the  time  respondent  so  procured  said  writ  to  issue 
and  said  Simmerman  to  be  discharged  from  custody,  he 
well  knew  the  same  to  be  contrary  to  law  and  the  advice 
to  be  false.  The  prayer  of  the  information  was  that  the 
matter  be  referred  to  a  committee  of  the  bar  for  investiga- 
tion, and  in  order  that  such  steps  might  be  taken  as  should 
be  deemed  necessary,  etc.  But  the  court  was  of  the  opinion 
that  sufficient  was  contained  in  the  information  filed  by  the 
attorney  general,  and  that  it  was  his  official  duty  to  con- 
duct the  examination,  in  order  that  the  inquiry  might  be 
thoroughly  and  properly  made. 

By  the  direction  and  order  of  the  court  notice  was  served 
upon  respondent,  and  he  appeared  and  filed  an  answer  to 
the  charges,  admitting  the  proceedings  before  the  United 
States  commissioner  as  alleged  in  the  information,  but 
denying  all  allegations  touching  bad  faith  or  &lse  advice 
on  his  part,  and  alleging  that  all  steps  taken  by  him  in 
the  matter  of  the  release  of  Simmerman  were  taken  in  good 
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faith,  without  collusioDy  fraud,  deceit,  evil  design,  or  secrecy^ 
and  with  no  impure  or  dishonest  motives  on  his  part 

The  matter  was  referred  to  a  committee  of  attorneys  of 
the  court,  consisting  of  John  C.  Cowen,  of  Douglas  county, 
chairman;  M.  L.  Hay  ward,  of  Otoe  county;  John  M. 
Kagan^  of  Adams  county;  A.  Ewiug,  of  Merrick  county; 
and  N.  S.  Harwood,  of  Lancaster  county ;  with  directions 
to  hear  the  testimony  and  to  find  and  report  their  conclu- 
sions of  fact  and  of  law. 

In  obedience  to  this  order  the  committee  met,  and  were 
about  to  proceed  to  the  taking  of  the  testimony^  when  an 
objection  to  the  taking  of  testimony  was  made,  upon  the 
ground  that  the  court  had  no  jurisdiction  to  make  the  in- 
quiry, which  objection  was  preserved  by  the  record,  and 
the  testimony  of  Saville  taken,  when  it  was  stipulated  that 
the  case  should  be  submitted  upon  this  testimony,  the 
pleadings  in  the  case,  and  the  copy  of  the  writ  of  habeas 

The  finding  of  the  committee  was  as  follows: 
*  *  <i  <p(jg  committee  find  that  it  is  admitted  by  the 
pleadings  that  on  the  26th  day  of*  October,  1883,  said 
Mathias  Simmerman  was  convicted  in  the  district  court  of 
Kearney  county,  Nebraska,  for  the  crime  of  murder  in  the 
first  d^ee,  and  sentenced  to  be  hanged;  that  the  case 
was  brought  into  this  court,  and  all  the  proceedings  ooa- 
firmed,  on  the  18th  of  Kovember,  1884,  and  said  Simmer- 
man  was  on  said  date,  by  the  court,  sentenced  to  be  hanged 
on  the  17th  day  of  April,  1885;  that  on  March  3d,  1886, 
a  writ  of  error  was  issued  out  of  the  supreme  court  of  the 
United  States,  staying  all  the  proceedings  in  said  case;  that 
on  the  25th  day  of  September,  1 885,  such  case  was  pend- 
ing in  the  supreme  court  of  the  United  States;  that  at  that 
time  said  Simmerman  was  and  for  some  time  before  had 
been  confined  in  the  county  jail  of  Buffiilo  county,  Ne- 
braska, by  order  of  this  court,  under  sentence  of  death; 
that  at  said  time,  and  for  many  years  before,  the  said  re- 
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spondent  L.  C.  Burr  was  an  attorney  of  this  conrt,  and  the 
attorney  for  said  Simmerman  in  all  said  proceedings. 

'^  It  is  also  admitted  by  respondent's  answer  that  on  the 
25th  day  of  September^  1886,  the  respondent  L.  C.  Barr 
appeared  as  attorney  for  the  said  Matt.  Simmerman  before 
one  Marsh  Saville,  then  acting  as  United  States  oommis- 
sioner  of  the  district  court  of  the  United  States  for  the 
state  of  Nebraska,  and  then  and  there,  as  snch  attorney, 
filed  with  said  Saville  the  petition  of  said  Matt  Simmer- 
man for  a  writ  of  habeas  corpus,  with  a  view  of  having  said 
Simmerman  brought  from  said  jail  before  said  Saville,  and 
by  him  admitted  to  bail ;  that  thereupon  said  Saville  issued 
said  writ,  directed  to  the  sheriff  of  Bufialo  county,  com- 
manding him  to  bring  the  body  of  said  Simmerman  before 
ftaid  Saville,  which  writ  was  served  by  A.  G.  Hastings,  a 
deputy  United  States  marshal  for  the  district  of  Nebraska; 
that  said  marshal  and  said  sheriff  produced  said  Simmer- 
man before  said  Saville,  in  obedience  to  said  writ,  and  the 
said  sheriff  thereupon  made  return  of  the  cause  of  the  cap- 
true  and  retention  of  said  Matt.  Simmerman,  aud  that  said 
Saville  then  and  there  released  said  Simmerman  upon  baiL 

"We  further  find  from  the  testimony  that  such  proceed- 
ings did  not  take  place  at  the  office  of  said  Saville,  but  at 
a  hotel  in  Kearney.  The  writ  was  issued  about  six  o'clock, 
served  about  eight  o'clock,  and  Simmerman  released  about 
nine  o'clock  of  the  evening  of  the  25th  of  September,  1885; 
that  said  L.  C.  Burr  persuaded  said  Saville  into  the  belief 
that,  as  such  commissioner,  he  had  jurisdiction  and  author- 
ity to  release  said  Simmerman  on  bail,  and  that  it  was  his 
duty  to  do  so,  and  induced  said  Saville  to  issue  said  writ 
o{  habeas  corpus  B,nd  release  the  said  prisoner  Simmerman, 
on  a  bail  bond  of  $10,0(»0,  signed  by  a  citizen  of  Wyoming 
territory,  but  whose  name  is  not  given  in  the  testimony. 

"  No  notice  of  any  kind  of  the  foregoing  proceedings 
was  given  to  the  state  authorities. 

"  The  committee  further  reports  as  its  oonclosions  of 
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luw^  that  said  Simmerman  was  legally  confined  in  the  jail 
of  Buffalo  county  in  the  custody  of  the  sheriff  of  that 
county;  that  he  was  not  entitled  to  bail;  that  said  Saville 
had  no  authority  to  issue  said  writ  and  release  the  pria- 
oner,  and  had  no  jurisdiction  to  take  any  action  whatever 
in  the  premises;  that  the  whole  of  the  proceedings  to  secure 
the  release  of  the  prisoner  Simmerman  at  Kearney  were 
without  any  authority  or  precedent  whatever,  and  were  in 
flagrant  violation  of  law  and  the  judgment  of  this  court  in 
the  case. 

"  It  is  also  our  conclusion  of  law  that  the  pnJfessional 
or  other  conduct  and  acts  of  an  attorney  at  law — an  officer 
of  this  court,  admitted  to  practice  under  its  rules — ^as  affect- 
ing the  trust  and  confidence  reposed  in  him  as  such  attor- 
ney, and  his  relations  to  the  court  by  virtue  of  his  license, 
are  within  the  jurisdiction  of  this  court  to  take  such  action 
with  respect  thereto  as  the  facts  may  warrant/' 

This  report  is  signed  by  all  the  members  of  the  com- 
mittee. I 

Upon  the  filing  of  the  report,  respondent  filed  certain  ! 

exceptions  thereto,  as  follows: 

^^This  defendant  excepts  to  the  finding  in  said  report 
'  that  at  that  time  (that  is  to  say,  on  the  25th  of  September, 
1885),  said  Simmerman  was,  and  for  some  time  before  had  j 

been  confined  in  the  county  jail  of  Buffalo  county,  Nebraska,  i 

by  order  of  this  court  (that  is  to  say,  the  supreme  court  of 
the  state  of  Nebraska),  under  sentence  of  death,'  whereas 
the  said  committee  in  and  by  its  said  report,  should  have 
found  that  said  Simmerman  had  been  prior  to  January  Ist, 
1885,  by  order  of  the  district  court  of  Kearney,  removed 
to  the  county  jail  of  Buffalo  county  for  safe  keeping,  but  it 
did  not  by  the  pleadings  or  proofs  in  this  matter  appear 
where  or  upon  what  authority  he  was  on  said  day  confined,  jj 

and  for  adght  that  appeared  in  and  by  said  proceedings  / 

he  was  illegally  restrained  of  his  liberty."  *  ' 

^'Second.     This  defendant  excepts  to  the  finding  in  said 
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report,  'that  said  Simmerman  was  legally  confined  in  the 
jail  of  Buffalo  c»iinty/  whereas  the  said  committee  iu  and 
by  said  report  should  have  found  that  in  and  by  the  plead- 
ings, proofs,  and  proceedings  in  this  matter  it  did  not  ap- 
pear by  what,  if  any,  authority  the  said  Simmermau  was 
confined,  and  for  the  purposes  of  tlie  inquiry  submitted  to 
said  committee  it  must  be  taken  and  held  that  he  was  illegally 
confined  and  restrained  of  his  liberty  without  due  prooeas 
of  law/' 

'^  Third.  This  defendant  excepts  to  the  finding  in  said 
report,  that  he  'persuaded  said  Saville  into  the  belief  that 
as  such  commissioner  he  had  jurisdiction  and  authority  to 
release  said  Simmerman  on  bail,  and  that  it  was  his  duty  so 
to  do,  and  induced  said  Saville  to  issue  said  writ  of  habeas 
oorpiia/  whereas  the  said  committee  in  and  by  its  said  re- 
port should  have  found  that  this  defendant  duly,  fieurly, 
honestly,  and  in  the  course  of  his  duty  as  an  attorney  and 
counselor  at  law,  presented  to  said  Saville  the  facts  and 
law  of  the  case  and  addressed  to  them  only  such  arguments 
as  he  was  justified  in  doing/' 

''Fourth.  This  defendant  excepts  to  the  said  report  be- 
cause the  said  committee  fail  and  n^lect  in  and  by  thdr 
said  report  to  find  that  this  defendant  did  in  good  fiiith 
and  without  falsehood,  in  the  discharge  of  his  duty  as  an 
attorney  for  said  Mathias  Simmerman,  make  out  and  file 
a  petition  for  a  writ  of  habeas  corpus  with  said  Saville; 
that  an  open,  public  hearing  was  had  of  said  cause  and 
habeas  corpus,  and  the  same  proceedings  therein  were,  on  the 
part  of  this  defendant,  had  and  taken  and  prosecuted  in  good 
&ith,  without  fraud  or  collusion,  deceit,  guilt,  artifice,  cir- 
cumvention, or  collusion;  that  no  disrespect  of  this  court  or 
its  judgments  or  decrees  was  intended  or  designed,  but  be 
acted  in  good  faith,  with  pure  and  honest  motives,  and 
with  no  evil  design  and  without  deceit  or  collusion." 

''Fifth.  The  said  defendant  excepts  to  the  finding  of 
the  said  report, '  that  the  professional  or  other  conduct  and 
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acts  of  an  attorney  at  law  as  affecting  the  trusts  and  con- 
fidence reposed  in  him  as  such  attorney,  and  his  relations 
to  the  court  by  virtue  of  his  license^  are  within  the  juris- 
diction of  the  court/  whereas  the  said  committee  in  and  by 
its  said  report  should  have  found  that  thin  court  has  no 
jurisdiction  to  inquire  of  or  in  respect  to  the  matters  and 
things  by  the  attorney  general  complained  of  in  the  infor- 
mation filed  herein/^ 

These  exceptions,  in  connection  with  the  whole  case, 
were  submitted  upon  elaborate  arguments,  both  printed 
and  oral,  by  the  very  able  counsel  representing  respondent, 
and  will  be  noticed  by  us  substantially  in  the  order  in 
which  they  were  presented. 

The  first  exception  is  in  part,  though  upon  an  immaterial 
matter,  well  taken^  that  is,  as  to  the  finding  that  Simmer- 
man  was  confined  in  the  jail  of  Buffalo  county  by  order  of 
this  court.  The  information  alleges  that  ^'the  said  8im- 
merman  was  by  order  of  the  court  removed  to  the  county 
jail  of  Buffitlo  county  for  safe  keeping.''  There  is  no  alle- 
gation that  such  removal  was  by  order  of  this  court.  This 
allegation  is  admitted  by  the  answer  of  respondent  and 
should  have  been  so  found  by  the  committee  or  referees. 
It  is  quite  probable  the  mistake  was  made  by  the  person 
who  copied  the  report  with  the  type  writer,  and  the  error 
was  overlooked  by  the  committee  before  signing.  To  this 
extent  the  report  will  be  modified  and  corrected  by  chang- 
ing the  word  "this''  to  "the,"  according  to  the  allegation 
and  admission  of  the  pleadings,  since  no  order  has  been 
made  by  this  court  as  to  the  place  of  confinement  of  Sim- 
merman.  But  in  our  view  of  the  case  this  matter  is  wholly 
an  immaterial  one,  as  it  is  alleged  and  admitted  that  said 
Simmerman  was  confined  in  the  jail  of  Buffalo  county 
"for  safe  keeping"  during  the  pendency  of  the  cause  in 
the  courts  of  review.  If  he  was  confined  there  for  that 
purpose  and  by  that  authority,  the  confinement  was  l^al. 
It  is  alleged  and  admitted  throughout  that  Simmerman 
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was  80  oonfined  in  the  county  jail  of  Bufialo  county.  The 
petition  for  the  writ  of  habeas  corpus  prepared  by  respondent 
and  admitted  in  evidence  alleges  the  conviction  and  the  con- 
finement thereunder^  but  that  the  confinement  is  ill^al  be> 
cause  the  said  several  judgments  (of  the  district  and  supreme 
courts)  are  void  because  they  deprived  Simmerman  ^^  of  the 
right  to  resist  an  unlawful  attempt  to  arrest ''  said  Simmer- 
man^  the  killing  having  been  done  while  the  deceased  was 
attempting  to  arrest  him  without  a  warrant.  There  is 
amply  sufficient  in  the  pleadings  and  evidence  to  show  that 
Simmerman  was  held  in  the  county  jail  of  Buffalo  county 
under  this  conviction  for  safe  keeping.  Section  377  of  the 
criminal  code  provides  that^  *^  whenever  it  shall  be  lawful 
and  necessary  to  confine  any  person  in  custody  previous  to 
a  conviction  upon  a  criminal  accusation,^  or  in  custody  for 
contempt  or  alleged  contempt  of  court,  or  upon  an  attach- 
ment by  order  of  a  court  or  judge,  or  otherwise  in  lawful 
custody  or  upon  conviction  for  any  offense,  and  there  shall 
be  no  secure  jail  in  the  proper  county,  the  officer  or  person 
having  him  in  such  custody  may  convey  hiin  to  and  con- 
fine him  in  the  jail  of  any  county  in 'the  state,  or  other 
secure  and  convenient  place  of  confinement  in  the  state,  to 
be  procured  by  such  officer  or  person  having  such  prisoner 
in  custody.'' 

By  this,  in  connection  with  the  pleadings  and  evidence, 
it  appears  that  Simmerman  was  legally  confined  in  the 
county  jail  of  Buffalo  county  as  he  was  oonfined  by  virtue 
of  the  judgment  of  conviction.  Neither  can  it  avail  respond- 
ent anything  that  Simmerman  was  confined  in  Buffalo  county 
in  the  custody  of  the  sheriff  of  that  county,  as  in  this,  while 
holding  him  under  the  judgment  of  conviction,  he  was  act- 
ing officially,  and  the  imprisonment  in  this  sense  also  was 
lawful.  Martin  v.  Seeley,  15  Neb.,  136.  The  foregoing 
substantially  disposes  of  the  second  exception,  and  no  fur- 
ther attention  need  be  given  to  it 

The  next  exception  is  the  third,  which  is  to  that  part  of  the 
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report  which  finds  that  respondent  '^  persuaded  said  Saville 
into  the  belief  that  as  such  commissioner  he  had  jurisdiction 
and  authoritj  to  release  said  Simmerman  on  bail^  and  that 
it  was  his  duty  so  to  do^  and  induced  said  Saville  to  issue 
the  writ  of  habecu  corpuSy^  etc.  The  testimony  of  Saville 
was  taken  and  accompanies  the  report  By  this  testimony 
it  appears  that  the  witness  had  a  conversation  with  respond- 
ent prior  to 'the  issuance  of  the  writ.  He  says :  *•  The  con- 
ditions were  these  plain,  simple,  naked  statements,  and  that 
was  this:  I  said,  'If  you  can  show,  me  that  the  United 
States  commissioner  has  the  power,  and  it  is  his  duty  to 
release  a  person  that  has  been  first  under  the  state  court 
and  his  case  has  been  appealed  to  the  United  Stat<«  supreme 
court,  if  you  can  show  me  that  the  federal  authorities  have 
control  of  the  prisoner  instead  of  the  state  authorities,  and 
that  I  have  the  right  to  release  him  under  bail,  and  you 
will  furnish  me  with  good  and  sufficient  bond,  I'll  do  it.'" 
Again,  in  another  part  of  the  testimony,  he  says:  '^  I  never 
met  Mr.  Burr  in  my  life  until  the  night  of  the  release  of 
Mr.  Simmerman  on  bail;  that's  the  first  time  I  ever  saw 
him.  Then  I  spoke  to  him  in  regard  to  two  things.  One 
was  my  right  to  do  this  and  my  duty  to  do  it,  and  the  sec- 
ond was  the  sufficiency  of  the  bail.  Mr.  Burr  says  that  he 
b  satisfied  that  I  had  the  jurisdiction  and  it  was  my  duty 
to  do  it,  and  I  thought  so  too,  and  I  am  inclined  to  think 
80  yet,"  etc.  Again,  this  question  was  asked  him :  '^  How 
long  was  Mr.  Burr  there  before  the  writ  was  issued,  in 
Kearney?" 

A.  He  came  up  on  the  B.  <&  ■  M.  train  about  eight 
o'clock,  I  think.     I  had  a  talk  with  him  about  an  hour. 

Q.  Did  you  talk  about  the  jurisdiction  of  the  commis- 
sioner? 

A.  Why  certainly;  that  was  the  only  thing;  that  and 
the  sufficiency  of  the  bond  were  the  only  two  things  I  cared 
anything  about 
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Q.     Now,  what  did  Mr.  Burr  say  in  regard  to  a  penalty  t 

A.  He  said  it  w&s  my  duty  to  do  this,  to  get  the  order 
of  the  writ  of  habeas  corpus.  The  whole  question  to  me 
was  this  fact :  Whether  the  federal  court  has  jurisdiction 
and  right  of  custody  of  the  prisoner.  It's  what  the  whole 
question  was  on. 

Q.  I  was  going  to  ask  yon  to  state  what  was  said  in 
r^rd  to  a  penalty  by  Mr.  Burr  ? 

A.  Well,  the  thing  was  this:  that  he  told  me — ^I  can't 
tell  it  in  words  as  he  told  it — but  he  said  it  was  my  duty 
as  United  States  commissioner  to  have  custody  in  this  ^ase. 

Q.    Mr.  Burr  told  you  that? 

A.     Yes,  that  it  was  my  duty. 

It  is  very  apparent  from  the  testimony  of  the  witness 
that  his  knowledge  of  the  law  was  somewhat  limited. 
That  he  questioned  his  right  to  take  the  step  suggested, 
and  that  he  relied  upon  respondent  for  information  as  to  his 
duty.  It  is  also  very  clear,  as  this  testimony  is  uncontra- 
dicted, that  respondent  not  only  told  him  that  he  had 
authority  to  issue  the  writ  and  admit  Simmerman  to  bail^ 
but  that  it  was  his  duty  to  do  so. 

In  the  further  consideration  of  this  exception  we  will 
consider  with  it  the  fourth,  which  reaches  to  the  honesty 
of  purpose  and  good  faith  of  respondent  in  procuring  the 
discharge  of  the  prisoner  in  the  manner  in  which  it  was 
done.  It  was  conceded  on  the  argument  that  no  authority 
existed  in  Saville  to  issue  the  writ,  and  hence,  clearly,  it 
was  not  his  duty  to  issue  it.  Indeed,  such  concession  could 
not  be  avoided,  for  the  law  nowhere,  by  hint,  intimation, 
or  suggestion,  would  in  any  d^ree  present  to  the  mind  of 
a  reader,  whether  learned  in  the  law  or  not,  any  such  an  idea. 
His  duties  are  defined  by  law,  and  no  construction  of  the 
language  could  be  given  which  would  lead  a  l^gal  mind,  or 
any  mind  for  that  matter,  to  believe  such  power  existed. 

It  would  be  an  insult  to  the  intelligence  of  respondent^ 
and  to  his  sagacity  as  a  lawyer,  to  say  that  he  believed  that 
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such  power  existed.  His  reputatiou  at  the  bar  would,  of 
itself,  repel  such  an  idea.  As  well  might  oae  apply  to  a 
justice  of  the  peace  for  such  a  process.  In  one  sense  the 
respondent  (for  whom  the  writer  has  always  entertained  the 
highest  respect)  was  doubtless  acting  in  good  faith^  and 
that  was,  he  felt  the  great  responsibility  resting  upon  him 
of  protecting  the  life  of  a  fellow  being  whom  he  had 
been  defending.  Feeling  this  responsibility  he  did  not 
stop  to  enquire  as  to  methods.  Not  that  he  was  then  en- 
.gi^ed  in  his  defense,  for  he  was  not,  but  having  suffered 
defeat,  he  sought  to  avert  the  doom  which  seemed  to  be 
impending  over  his  client.  But  this  condition  of  things 
•could  in  no  sense  justify  the  measures  adopted  and  the 
course  pursued.  So  far  as  good  &ith  in  a  legal  and  I^iti- 
mate  sense  is  concerned,  as  well  might  he  have  opened  the 
jail  door  and  told  the  condemned  man  to  flee  for  his  life. 

It  is  said  by  the  learned  attorney  who  has  so  ably  con- 
-ducted  the  defense  of  respondent  that  ^Hhis  case  involves 
a  great  principle  of  professional  ethics/'  referring  to  the 
duties  and  rights  of  an  attorney  in  conducting  the  defense 
•of  a  person  charged  with  crime,  and  the  brief  before  me 
shows  careful  and  labored  research  upon  this  question. 
Statutes  and  opinions  of  distinguished  men,  extending  back 
some  three  hundred  years,  are  cited  and  quoted  for  the  pur- 
pose of  giving  force  to  the  provisions  of  the  second  clause 
-of  section  5  of  chapter  7  of  the  Compiled  Statutes  of  1885. 
This  clause,  in  connection  with  the  first  line  of  the  section, 
is  as  follows:  ''It  is  the  duty  of  an  attorney  and  counselor 

*  *  *  to  counsel  or  maintain  no  other  actions,  pro- 
ceedings, defenses,  than  those  which  appear  to  him  legal 
^ind  just,  except  the  defense  of  a  person  charged  with  a 
public  offense. '^  It  is  insisted  that  this  section  makes  the 
•attorney  sole  judge  as  to  the  propriety  of  his  methods,  and 
that  he  is  to  answer  to  no  one  save  to  his  own  conscience 
as  to  the  rectitude  of  his  actions;  and  that  to  hold  him 
•otherwise  responsible  would  be  not  only  an  injury  to  him. 
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but  a  greater  one  to  the  profession  which  he  represeDts. 
We  take  the  liberty  to  transcribe  from  respondent's  brief 
a  cogent  statement  of  the  views  of  his  counsel  upon  this 
point.  He  says:  ^^I  do  not  say  that  the  lawyer  using  im- 
proper means  for  the  defense  or  escape  of  his  client  shall 
not  and  ought  not  to  be  punished ;  he  certainly  will  be 
punished.  Instructed  as  no  other  man  is  in  what  is  right 
and  just,  the  lawyer  who  resorts  to  vicious  methods  will 
meet  a  retribution  just  as  certain  as  the  rising  of  the  sun 
and  the  going  down  of  the  same.  Within  himself  is  a 
judgment  seat,  and  before  it  he  must  stand  to  answer  for 
his  sin,  and  he  can  never  escape  the  judgment;  but  when 
you  call  him  before  another  court  to  answer  for  his  mis- 
deed, without  showing  corrupt  purpose  and  intentional 
wrong,  you  do  a  greater  injury  than  letting  this  guilty 
man  escape.  You  punish  with  infinitely  greater  severity 
the  profession  he  has  disgraced  and  the  society  he  has  out- 
raged.'' 

The  only  difficulty  with  the  views  here  presented  and 
those  presented  by  quotations  from  the  declarations  of 
learned  men  and  the  statute  above  quoted,  is  their  want  of 
applicability  to  the  case  at  bar.  Were  these  principles  in- 
voked in  behalf  of  one  who  had  transcended  the  bounds  of 
propriety  and  right  in  ''the  defease  of  a  person  chai^ged 
with  a  public  offense,"  they  would  be  applicable  here,  and 
would  decide  the  case  in  favor  of  respondent  without  ques- 
tion. But  what  is  meant  by  the  words  above  quoted? 
Simply  that  while  defending  such  a  case  the  lawyer  must 
to  a  great  extent  be  the  judge  of  the  manner  in  which  he 
will  make  the  desired  defense.  Would  he  be  justified  in 
extorting  from  a  court  or  jury  by  force  or  intimidation 
the  desired  ruling  or  verdict?  Certainly  not  Would  he 
be  justified  in  rescuing  his  client  by  force  and  violence  fiam 
the  officer  in  whose  custody  he  might  find  him?  As  clearly 
not.  His  conscience  must  be  his  guide  as  to  the  ^'  defense  " 
be  will  make.     Beyond  this  it  will  not  do  to  go.    The 
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place  and  time  to  make  a  '^defense''  is  in  a  court  of  ju^ 
tice,  provided  by  law  for  hearing  and  determining  a  cause, 
or  some  branch  of  it,  and  at  the  time  appointed  for  such  hear- 
ing. Could  it  be  contended  for  a  moment  that  the  pro? 
curing  of  a  justice  of  the  peace  to  issue  a  writ  of  habeas 
corpus  for  the  release  of  a  condemned  and  convicted  felon 
would  be  a  proceeding  in  the  '*  defense  of  a  person  charged 
with  a  public  offense/'  and  there  be  no  accountability  to 
the  courts  of  the  lawyer  who  would  thus  procure  the  release 
of  such  a  criminal  ?  No  higher  justification  can  be  found 
in  the  fact  that  another  officer  was  found,  with  as  little 
authority,  who  would  issue  the  writ.  The  *'defense"-of  a 
person  charged  with  crime  is  one  thing.  The  procuring 
of  an  escape  of  a  criminal  already  convicted  is  quite  an- 
other. 

A  question  propounded  on  the  hearing  of  this  cause  was 
as  to  the  nature  of  this  prosecution« — whether  against  re- 
spondent for  contempt  of  ooui*t,  or  whether  against  his 
standing  at  the  bar  of  the  courts  of  the  state  for  the  pur- 
pose of  disbarring  him,  if  his  conduct  was  found  to  merit 
such  a  punishment  ?  Clearly,  the  latter.  No  attachment 
has  issued,  nor  has  an  order  to  show  cause  why  one  should 
not  issue  been  made.  Respondent  has  not  been  arrested, 
and  he  is  in  no  sense  within  the  jurisdiction  of  the  court 
so  far  as  the  infliction  of  any  fine  or  imprisonment  is  con- 
cerned. 

The  next  and  last  question  presented  is  as  to  the  juris- 
diction of  the  court  to  take  cognizance  of  the  professional 
conduct  of  one  of  its  officers.  Under  the  facts  and  pircum- 
stances  of  this  case  it  seems  that  that  jurisdiction  cannot  be 
successfully  questioned.  While  it  is  true  that  an  attorney 
is  accountable  directly  to  the  court  whose  dignity  he  has 
insulted  or  whose  process  he  has  resisted,  yet  we  think  it 
equally  true  if  a  deceit  or  other  wrong  is  practiced  by  an 
attorney  in  his  character  as  such,  although  not  in  a  pro- 
ceeding or  suit  pending  in  the  court,  yet  he  may  be  removed 
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or  suspended  by  any  court  of  which  he  was  a  member.  This 
was  the  ruling  in  the  matter  of  the  removal  of  Peterson,  3 
Paige's  Ch.  Bep.,  610.  In  that  case  the  chancellor,  in  de- 
livering the  opinion  of  the  court,  says:  "  Solicitors,  attor- 
neys, and  counselors  are  admitted  to  practice  and  are  en- 
titled to  special  privileges  under  the  laws  of  the  state,  for ' 
the  purpose  of  enabling  them  to  be  useful  to  their  fellow 
citizens  in  the  ascertainment,  prosecution,  and  defense  of 
their  legal  and  equitable  rights;  and  if  such  officers  abuse 
the  trust  which  has  been  thus  reposed  in  them,  *  * 
it  is  the  duty  of  the  courts  in  which  they  practice  to  remove 
thetn  from  their  office,  as  well  for  the  protection  of  the 
public  as  to  preserve  the  character  of  an  honorable  and 
useful  profession/' 

In  The  People  v.  OoodHch,  79  Ills.,  148,  it  was  held 
that  the  supreme  court  having  power  by  express  statute  to 
grant  a  license  to  practice  law,  has  an  inherent  right  to  see 
that  the  license  is  not  abused  or  perverted  to  a  use  not 
contemplated  by  the  grant.  And  in  granting  such  license 
it  is  on  the  implied  understanding  that  the  party  receiv- 
ing it  shall  in  all  things  demean  himself  in  a  proper  man- 
ner and  abstain  from  such  practices  as  will  bring  discredit 
upon  himself  and  the  courts.  Other  cases  might  be  cited, 
but  it  it  is  not  deemed  necessary  to  do  so.  To  deny  a  court 
the  right  to  call  its  attorneys  to  account  for  any  professional 
act  committed  by  them  which  is  derogatory  to  their  pro- 
fession and  brings  disgrace  upon  it,  or  upon  the  courts, 
would  be  to  remove  one  of  the  strongest  safeguards,  erected 
by  law  and  long  established  usages,  to  the  profession  of  the 
law,  to  the  courts,  and  to  the  people. 

From  a  careful  consideration  of  the  report  of  the  com- 
mittee, the  evidence,  and  the  law,  the  court  finds  that  the 
charges  preferred  are  fully  sustained.  It  is  therefore  or- 
dered by  the  court  that  the  respondent  L.  C.  Burr  be  re- 
moved from  his  office  as  an  attorney  of  this  court;  the  le- 
gal effect  of  which  removal  will  be  to  deprive  him  of  the 
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power  to  practice  as  an  attorney  in  any  other  court  of  record 
of  this  state,  but  that  at  the  end  of  two  years  from  this 
date  he  may  apply  for  reinstatement  if  he  so  desires.  A 
copy  of  the  order  removing  him  must  be  sent  by  the  clerk 
of  this  court  to  each  of  the  judges  of  the  district  courts  of 
this  state. 


Judgment  aooobdingly. 


Maxwell,  Ch.  J.,  concurred. 
C!oBB,  J.,  dissented. 


Thomas  Ballabd,  plaintiff  in  ebbob,  y.  The  State 
OF  Nebraska,  defendant  in  ebbob. 

1.  Trial :    excluding  svidkncb:    kbbob  without  fbejudicb. 

Where  an  objection  to  a  question  is  sustained  and  the  testimony 
ezclnded,  if  the  witness  is  afterwards  recalled  and  fally  exam- 
ined upon  the  matters  presented  by  the  former  interrogatories 
the  ruling  of  the  court  in  sustaining  the  objection,  even  if  erro- 
neous, will  not  be  sufficient  cause  for  reversing  a  judgment  un- 
less it  should  affirmatLYely  appear  that  the  prisoner  was  pr^u- 
dieed  thereby. 

2.  Witnesses:   ezpbbts.   Hypothetical  questions  to  experts  must 

be  framed  so  as  to  fairly  reflect  facts  either  admitted  or  proved 
by  other  witnesses  and  must  not  assume  as  proven  that  which 
has  not  been,  nor  should  they  be  based  upon  ooncltisions  of  fact 
which  can  only  be  found  by  a  jury. 

3.  Criminal  Law:    tblax:    witnessbs  fob  the  state.    In 

the  trial  of  a  criminal  prosecution  wherein  a  defendant  is  ar- 
raigned upon  an  indictment  found  by  a  grand  jury,  the  state  is 
not  precluded  from  the  exalnination  of  witnesses  whose  names 
are  not  endorsed  upon  the  indictment. 

4.  Evidence :   statements  of  peisoneb.    It  is  not  enor  to  allow 

an  officer  who  arrested  a  defendant  to  testify  as  to  statements 
made  by  such  defendant  while  in  custody,  if  it  be  shown  that 
such  statements  were  made  voluntarily  and  without  any  induce- 
39 
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ment»*-of  hope  or  fear— being  made  or  offered  l^  such  officer 
or  other  person. 

5.  Instructions:  clebioal mfirrAKB of clkbk nf oopyiko.  A 
clerical  mistake  of  the  clerk  of  a  trial  court  in  copying  an  in- 
Btmction  into  the  transcript  will  not  be  sufficient  cause  for  re- 
Yersing  a  j  adgment  if  it  affirmatively  appears  by  the  phraaeology 
of  the  instruction  what  its  original  language  was,  and  that  such 
instruction,  being  upon  an  immaterial  matter,  could  work  no 
prejudice  to  the  party  on  trial  even  if  correctly  copied. 


.    The  charge  of  the  court  to  a  trial  jury  should  be  a  dear 

and  explicit  statement  of  the  law  applicable  to  the  facts  in  the 


7.  Criminal  Law :    iNSAinn^  as  a  defskss.    Where  in  a  crim- 

inal case  the  accused  relies  upon  insanity  as  a  defense,  and  there 
is  testimony  tending  to  proTC  such  insanity,  the  burden  of  proof 
is  on  the  prosecution  to  show  sanity.  Wrighi  v.  The  Feepie^  4 
Neb..  407. 

8.  Instructions  to  Jury.    If  one  of  the  paragraphs  in  the  charge 

of  the  court  to  the  jury  misstates  the  law  upon  a  material  point, 
such  error  will  not  be  cured  by  another  paragraph  which  states 
the  law  correctly,  because  the  jury  would  be  left  m  doubt  as  to 
which  paragraph  was  correct.     WasBon  «.  Palmer ,  13  Neb.,  376. 

9.    .    Instructions  to  a  jury  must  be  based  upon  the  eTidencs 

adduced  on  the  trial. 

Erbor  to  the  district  oourt  for  Douglas  county.  Tried 
below  before  Neville,  J. 

OBrim  &  a  Brim  and  CharltB  P.  BurhM  (with  whom 
were  Scott  &  Scott),  for  plaintiff  in  error. 

William  Leeae,  Attorney  Oeneral,  and  Lee  8.  E&tdk^  Dia^ 
triot  Attorney^  for  the  State. 

Reebe^  J. 

Plaintiff  was  convicted  of  murder  in  the  first  degne 
and  sentenced  to  be  hanged.  He  allies  error  in  this 
oourt,  and,  under  the  provisions  of  the  constituticm  of  the 
state,  the  execution  of  the  sentence  is  suspended  by  act  of 
law  until  the  case  is  reviewed  bj  the  supreme  oourt 


JANUARY  TEEM,  1886.  611 

Ballaid  y.  State. 

Before  entering  upon  the  discussion  of  the  questions 
presented  by  this  record  we  deem  it  proper  to  say  that  the 
brief  of  counsel  for  plaintiff  in  error  contains  an  unwar- 
ranted and  unjust  attack  upon  the  learned  and  impartial 
judge  who  presided  at  the  trial  in  the  district  court.  We 
have  examined  the  record  carefully  from  the  b^inning  to 
the  end  for  some  evidence  of  the  bias  and  prejudice  against 
the  prisoner  so  often  and  persistentlj  imputed  to  the  trial 
judge,  and  can  find  no  trace  whatever  of  any  proof  of  such 
feeling  or  action  on  his  part.  So  far  as  the  record  discloses, 
it  is  absolutely  wanting.  Such  statements  and  insinuations, 
unless  founded  upon  the  record,  can  be  of  no  possible 
benefit  to  a  cause,  and  no  excuse  can  be  found  for  their 
use.  It  often  happens  that  in  the  hurry  and  excitement 
of  a  trial  in  which  great  interest  is  taken,  and  where  little, 
if  any,  time  can  be  taken  for  reflection  and  investigation 
by  the  judge,  where  decisions  must  be  made  upon  a 
moment's  notice,  erroneous  rulings  may  be  made  by  which 
the  party  on  trial  is  prejudiced.  Such  has  been  the  his- 
tory of  courts  ever  since  their  establishment.  The  most 
profound  judges  have  erred,  but  such  errors  are  not  im- 
puted to  diem  as  any  evidence  of  a  want  of  impartiality 
or  of  the  existence  of  bias.  It  is  true  that  there  are 
occasional  exceptions  to  the  rule,  but  they  are  rare,  and 
evidence  of  the  fact  can  usually  be  found  in  the  records 
made.  While  errors  may  be  found  in  this  case  prejudicial 
to  plaintiff  in  error,  yet  none  of  them  suggest  the  exist- 
ence of  anything  upon  the  part  of  the  trial  judge  but  a 
desire  to  give  to  plaintiff  in  error  a  fair  and  impartial 
trial.  Indeed,  it  affirmatively  appears  that  all  reasonable 
efforts  were  made  in  that  direction,  and  the  unusual  inci- 
dent is  shown  to  have  occurred  of  the  court  adjourning 
at  an  early  hour  in  order  that  the  attorneys  conducting  the 
defense  might  take  time  to  prepare  proper  questions  to 
propound  to  a  witness,  a  thing  they  were  unable  to  do 
while  the  trial  progressed. 
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The  testimony  adduced  on  the  part  of  the  state  leaves 
no  doubt  of  the  fact  of  the  killing  by  the  accused.  It 
was  testified  to  clearly  and  unequivocally  by  a  number  of 
witnesses,  and  not  denied  or  disputed  by  any  witness  on  the 
part  of  the  defense.  The  defense  interposed  was  that  of 
insanity.  This  insanity,  it  is  claimed,  was  produced  by  the 
long  continued  use  of  intoxicating  liquors,  and  a  condi- 
tion of  intoxication  at  the  time  of  the  killing.  The  form 
of  insanity  known  as  dipsomania  was  principally  relied 
on.  The  testimony  shows  that  plaintiff  in  error  had,  for 
a  number  of  years,  been  addicted  to  the  use  of  intoxi- 
cating liquors,  which  resulted  occasionally  in  prolonged 
^'  sprees ''  of  drunkenness.  But  these  debauches  were  not 
of  very  frequent  occurrence ;  many  months  sometimes  in- 
tervening between  them.  During  most  of  the  time — 
nearly  all — he  was  able  to  transact  ordinary  business,  and 
just  prior  to  the  killing  was  employed  as  night  derk  and 
^'  runner"  for  the  St.  James  Hotel  in  the  city  of  Omaha, 
a  part  of  his  duties  being  to  be  at  the  railroad  depots  aa 
the  arrival  of  trains  and  solicit  customers  for  the  hotel; 
and  at  times  attending  bar  in  a  saloon  maintained  in  the 
hotel  with  which  he  was  connected.  The  deceased,  Henry 
Verpoorten,  was  also  employed  in  the  same  hotel,  and  the 
day  before  the  commission  of  the  homicide  plaintiff  in 
error  was  discharged  and  Verpoorten  retained.  On  that 
day,  which  was  Sunday,  plaintiff  in  error  showed  indica- 
tions of  being  somewhat  under  the  influence  of  liquor,  as 
some  of  the  witnesses  thought,  and  late  in  the  afternoon 
went  into  the  saloon  where  Verpoorten  was  employed  and 
shot  him,  Verpoorten  dying  instantly.  As  a  new  trial 
must  be  had,  it  is  not  deemed  proper  to  discuss  the  testi- 
mony or  express  any  opinion  upon  the  facts  not  conceded. 

After  the  testimony  for  the  state  had  been  introduced  a 
number  of  witnesses  were  examined  who  testified  to  their 
acquaintance  with  plaintiff  in  error,  his  habits  of  excessive 
drinking,  intoxication,  etc.    Dr.  Spaulding  was  called  and 
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examined  as  to  insanity  resulting  from  drunkenness,  and 
as  to  the  form  of  insanity  known  as  dipsomania. 

For  the  purpose  of  presenting  one  of  the  alleged  errors 
relied  on  bj  plaintilBP  in  error^  and  one  which  may  arise 
upon  a  subsequent  trial^  I  here  quote  from  the  record 
certain  questions,  objections,  and  the  rulings  of  the  court: 

'^Q.  When  a  man  has  been  irresistibly  in  the  habit  of 
drinking  intoxicating  liquors  periodically,  to  excess,  and 
has  contracted  an  irresistible  desire  for  its  use — when  un- 
der the  influence  of  liquor — what,  in  your  opinion,  would 
be  his  condition  as  to  being  sane  or  insane? 

^^  Objected  to  as  incompetent  Sustained.  Defendant 
excepts. 

^^  Q.  When  a  man  has  been  irresistibly  in  the  habit  of 
using  intoxicating  liquors  for  seventeen  years  more  or  less 
to  excess,  at  intervals,  say,  from  a  week  to  six  weeks 
apart,  being  drunk  for  two  weeks  and  sober  for  a  period 
between  that  and  his  next  debauch,  state  whether  such  a 
man  would  be  considered,  during  the  time  of  his  intoxica- 
tion, as  free  from  the  disease  known  as  dipsomania? 

''Objected  to  as  immaterial.  Sustained.  Defendant 
excepts. 

'^Q.  When  a  man  has  used  intoxicating  liquors  for  a 
period  of  ten  years  to  excess,  during  from  five  to  seven 
days  at  a  time,  then  an  interval  of  from  four  weeks  to 
three  months  intervening  between  that  and  the  next  time 
when  he  used  intoxicating  liquor  to  excess,  and  so  con- 
tinued irresistibly  to  use  it  for  from  five  to  eight  days,  and 
so  continued  in  that  intermittent  way  to  use  liquor,  being 
sober  at  times  and  drunk  at  others  for  ten  years,  what  is 
your  opinion  as  to  his  being  entirely  free  from  any  dis- 
ease known  under  the  head  of  any  of  the  general  subdi- 
visions of  insanity  while  laboring  under  the  influence  of 
intoxicating  liquor  at  any  one  of  these  times? 

''Objected  to  as  incompetent — ^sustained.  Defendant 
excepts.'* 
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The  oourt  here  adjourned  until  the  next  day  to  allow 
counsel  to  '^  frame  an  hjpothetical- question/' which  was 
done,  and  the  witness  examined  thereon  during  the  course 
of  the  trial.  As  the  witness  was  fully  examined  during  the 
subsequent  stages  of  the  trial,  whatever  error  might  have 
been  committed  by  the  ruling  of  the  oourt  in  sustaining 
the  objections  was  effectually  cured,  and  there  would  be 
no  ground  for  complaint     But  was  the  ruling  erroneous? 

The  definition  of  dipsomania  given  by  this  witness,  and 
which  is  no  doubt  correct,  is  as  follows:  ^'Dipsomania 
is  an  irresistible  impulse  to  indulge  in  intoxication,  either 
alcohol  or  other  drugs — opiums."  This  mania  or  disease 
is  classed  as  one  of  the  minor  forms  of  insanity.  Apply- 
ing this  definition  to  the  first  of  the  above  interrogatories 
the  question  might  be  stated  thus : 

^'If  a  man  has  been  suffering  from  dipsomania,  and  has 
contracted  dipsomania,  what  in  your  opinion  would  be  his 
condition  as  to  being  sane  or  insane?''  The  same  observa- 
tions are  applicable  to  the  second  question,  except  that  it 
is  more  obnoxious  to  the  objection  than  the  first,  as  the  ques- 
tion is  asked  directly  whether  such  a  person  would  be  '^  free 
from  the  disease  known  as  dipsomania?"  The  third  is 
substantially  the  same  except  that  the  time  referred  to  is 
*'  while  laboring  under  the  influence  of  intoxicating  liquor." 
There  seemed  to  be  an  .*'  irresistible  "  impulse  operating  on 
the  mind  of  counsel  to  include  the  word  "  irresistible"  in 
all  his  forms  of  interrogatory,  and  this,  too.  without  any 
proof  of  the  irresistible  desire  for  intoxicating  liquors  on 
the  part  of  plaintiff  in  error.  It  is  true  the  testimony 
shows  repeated  intoxications  for  a  number  of  years,  bnt 
there  is  nothing  which  negatives  the  idea  of  these  '' sprees," 
as  they  are  termed  by  the  witnesses,  being  entirely  volun- 
tary. In  fact,  the  power  to  refrain  from  the  use  of  intox- 
icants for  a  considerable  time  is  clearly  shown.  He  became 
intoxicated  as  hundreds  of  other  men  with  depraved  appe- 
tites and  passions  do,  but,  so  far  as  the  testimony  goes,  it 
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was  his  pleasure  to  do  so.  The  ruling  of  the  court  was 
clearly  correct. 

Objection  was  made  to  the  examination  of  certain  wit- 
nesses produced  by  the  state,  for  the  reason  that  their  names 
were  not  endorsed  on  the  back  of  the  indictment.  The  ob- 
jection was  properly  overruled.  We  know  of  no  provis- 
ion of  the  statute  which  was  violated  thereby. 

Thomas  Perionett,  the  officer  who  arrested  plaintiff  in 
error  soon  after  the  homicide,  was  a  witness  on  the  part  of 
the  state.  He  testified  to  certain  statements  made  by 
plaintiff  in  error  to  himself  and  others  after  the  arrest 
This  testimony  was  objected  to  as  incompetent.  We  are 
not  informed  anywhere  in  the  printed  argument  of  counsel 
for  plaintiff  in  error  as  to  the  specific  ground  for  this  ob- 
jection, but  suppose  it  is  based  upon  the  fact  that  the  wit* 
ness  was  an  officer  having  the  prisoner  in  custody  at  the 
time  the  statements  were  made.  In  such  case  it  is  well 
settled  that  the  statements  or  confessions  of  a  prisoner  to 
one  in  whose  custody  he  may  be,  must  be  shown  to  be  vol- 
untary and  without  inducements  held  out  by  the  officer, 
either  of  fear  or  hope,  before  they  can  be  admitted  in  evi- 
dence. But  in  this  case  these  conditions  were  fully  shown. 
The  officer  testified  not  only  that  he  had  not  offered  any 
inducements,  but  that  he  cautioned  the  prisoner  not  to  talk 
to  him,  and  advised  him  not  to  talk  about  the  matter  to 
any  one.     The  testimony  was  admissible. 

It  is  allied  that  the  court  erred  in  giving  certain  in- 
structions to  the  jury,  which  we  will  next  notice. 

The  first  instruction  complained  of  is  the  seventh  of 
those  given  by  the  cpurt  upon  its  own  motion.  It  is  as 
follows : 

''Murder  in  the  first  d^ree  is  defined  by  our  statute, 
which  I  have  given  you  in  my  second  instruction,  and  the 
definition  there  given  by  our  law-making  power  is  so  plain 
and  concise  that  I  feel  confusion  in  attempting  a  further 
definition  than  a  short  repetition. 
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''  Should  you  find  that  Henry  M.  Yerpoorten  was  alive 
in  Douglas  county  on  the  fifteenth  day  of  March,  1886; 
that  said  Yerpoorten  is  now  dead ;  that  he  died  from  an 
injury  from  the  hands  of  some  one  other  than  himself; 
that  he  came  to  his  death  by  a  wound  in  the  left  aide  in- 
flicted by  a  bullet  discharged  from  a  pistol ;  that  the  de- 
fendant discharged  the  pistol;  that  the  defendant  dis- 
charged the  pistol  and  inflicted  the  wound  of  which  said 
Yerpoorten  died — if  you  are  satisfied  of  the  truth  of  all 
the  above  stated  facts  beyond  a  reasonable  doubt,  then  it 
becomes  your  duty  from  the  evidence  to  hunt  for  a  motive 
and  design  on  the  part  of  the  defendant,  and  if  you  find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant purposely,  and  with  deliberation  and  premedita- 
tion, and  with  malice  deliberate  and  premeditated,  did  the 
killing,  then  you  should  find  defendant  guilty  of  murder 
in  the  first  degree.'^ 

The  first  criticism  which  is  made  upon  this  instractiim 
is  as  to  the  use  of  the  word  '^feel,^'  near  the  dose  of  the 
first  paragraph.  It  is  said,  and  no  doubt  truthfully,  that 
the  instruction  as  originally  written  and  read  to  the  jury 
contained  the  word  "fear"  instead  of  *'feel,''  but  that  by 
the  mistake  or  carelessness,  or  otherwise,  of  some  copyist 
since  the  trial  the  word  has  been  changed  from  "fear''  to 
"feel."  That  the  learned  judge  told  the  jury  that  the 
crime  of  murder  in  the  first  degree  was  so  plainly  defined 
in  the  statute  that  he  feared  confusion  should  he  attempt  a 
more  particular  definition.  An  inspection  of  the  language 
for  a  moment  would  impress  one  that  such  is  the  case. 
Clerks  of  courts  should  exercise  particular  care  to  see  that 
the  records  of  trials,  including  instructions,  are  correctly 
copied  when  making  transcripts.  It  is  of  vital  importance 
that  such  mistakes  should  not  occur.  While  this  mistake 
might  not  and  would  not  work  a  reversal  of  the  judgment, 
yet  no  latitude  in  such  matters  should  be  allowed  by  clerks. 
It  is  their  duty  to  see  that  no  mistakes  are  made. 


JANUABY  TERM,  1886.  617 

fiAUard  ▼.  State. 

The  objection  to  the  last  paragraph  of  the  instruction  is 
to  that  clause  which  informs  the  jury  that  if  thej  find  that 
plaintiff  in  error  killed  Yerpoorten  in  the'  manner  de- 
scribed, it  then  became  their  duty  ^^  from  the  evidence  to 
hunt  for  a  motive  and  design  on  the  part  of  the  defend- 
ant/^ etc.  It  must  be  conceded  that  this  part  of  the  in- 
struction is  not  so  dear  in  its  meaning  as  might  be  desired. 
From  what  immediately  follows  it  was  evidently  the  in- 
tention of  the  court  to  instruct  the  jury  that  if  they  found 
that  plaintiff  in  error  killed  the  deceased  Jn  the  manner 
stated,  then  they  should  inquire  whether  such  killing  was 
done  ^^  purposely  and  of  deliberate  and  premeditated  mal- 
ice/^ as  required  by  section  3  of  the  criminal  code.  ''The 
diarge  of  Uie  court  should  be  a  clear  and  explicit  statement 
of  the  law  applicable  to  the  facts  in  the  case.'^  Milton  v. 
The  SUxUj  6  Neb.,  136.  The  instruction  before  us  can 
not  be  said  to  comply  with  these  requirements.  It  might 
be  said  that  the  instruction  would  not  be  prejudicial,  as  it 
might  be  construed  to  favor  plaintiff  in  error  by  requiring 
them  to  find  a  motive  when  none  was  shown  to  ekist  and 
none  necessary  to  have  been  proven. 

The  next  instruction  which  it  is  deemed  necessary  to 
notice  is  the  thirteenth.  It  is  as  follows:  ''You  are  in- 
structed that  if  you  are  satisfied  from  the  evidence  that  the 
defendant  was,  at  the  time  of  the  killing,  insane,  aside  from 
being  under  the  influence  of  liquor,  then  you  should  acquit 
the  defendant  of  all  three  of  the  grades  of  criminal  homi- 
cide and  turn  him  loose.  If  he  was  at  the  time  insane  he 
cannot  be  convicted  of  any  offense  whatever.'^ 

It  is  argued  with  considerable  degree  of  earnestness  that 
the  phrase  "and  turn  him  loose,'^  as  found  in  the  instruc- 
tion, while  not  so  intended,  was  a  reminder  to  the  jury' 
that  if  plaintiff  in  error  was  acquitted  by  them  he  would 
be  turned  loose  upon  society,  and  be  thus  permitted  to  kill 
others  as  he  had  the  deceased.  And  not  only  so,  but  that 
the  jury  by  returning  such  a  verdict  would  be  held,  to 
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some  extent,  responsible  for  the  offenses  which  he  might 
commit  or  the  injury  which  he  might  do.  It  is  true,  as 
argued  by  counsel  at  the  bar,  that  it  is  not  the  province 
of  a  trial  jury  to  turn  any  person  loose;  that  they  simply 
pass  upon  the  guilt  or  innocence  of  the  person  on  trial,  and 
that  it  is  not  the  duty  of  the  courts  and  their  officers  to 
decide  whether  or  not  a  prisoner  shall  be  discharged.  Yet 
it  is  also  true  that  a  verdict  of  not  guilty  would  necessarily 
result  in  the  discharge  of  a  prisoner,  so  far  as  that  charge 
against  him  would  be  concerned,  and  the  suggestion  con- 
tained in  the  instruction  would  be  nothing  more  or  less 
than  what  every  intelligent  juror  would  know  .would  be 
the  result  of  a  verdict  of  not  guilty.  It  would,  perhaps, 
be  difficult  to  say,  as  matter  of  law,  that  the  instruction 
for  that  reason  is  erroneous,  yet  it  would  also  be  difficult 
to  say  whether  or  not  the  objectionable  language  would  or 
did  result  in  any  prejudice  to  the  prisoner  on  trial.  It 
perhaps  might  tend  to  do  so,  and  if  so  it  would  be  objec- 
tionable. 

But  it  seems  to  us  that  counsel  have  entirely  omitted  the 
vital  objection  to  this  instruction,  and  this  being  a  case  in- 
volving the  life  of  plaintiff  in  error,  and  the  instruction 
being  excepted  to,  it  is  the  duty  of  the  court  to  protect  him. 
The  jury  are  told  by  it  that  if  they  are  ^*-  aaiif^ied  from  the 
evidence  that  the  defendant  was  at  the  time  of  the  killing 
insane^  aside  from  being  under  the  influence  of  liquor,'' 
they  should  acquit  him.  In  Wright  v.  The  PeopU,  4  Neb., 
407,  Chief  Justice  Lake,  in  discussing  the  rule  of  law  in 
cases  involving  the  insanity  of  a  person  charged  with  crime, 
lays  down  the  rule  as  follows:  '^  We  hold  the  true  rule  to 
be  that  whenever  there  is  testimony  tending  to  rebut  the 
legal  presumption  of  sanity,  the  jury  should  be  instructed, 
substantially,  that  unless  they  are  satisfied  beyond  a  reason- 
able doubt  that  the  act  complained  of  was  not  produced  by 
mental  disease,  the  accused  should  be  acquitted  on  the 
ground  of  insanity."    This  is  now  the  well-established  law 
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of  this  as  well  as  many  other  states,  aQd  was  so  given  to 
the  jury  in  this  case  by  the  trial  court  in  the  twelfth  in- 
struction; but  by  an  oversight,  or  through  inadvertence, 
perhaps,  this  instruction  was  allowed  to  go  to  the  jury 
without  observing  the  import  of  the  language  which  it  con- 
tained. There  was  aome  evidence — however  slight  is  im- 
material— tending  to  prove  the  insanity  of  plaintiff  in 
error.  This  evidence  changed  the  burden  of  proof  onto 
the  state,  and  it  was  not  for  the  jury  to  be  '' satisfied  from 
the  evidence  that  the  defendant  was  at  the  time  of  the  kill- 
ing insane/'  before  they  could  acquit,  but  it  was  for  them 
to  be  satisfied  of  his  sanity  beyond  a  reasonable  doubt  be- 
fore they  could  find  him  guilty.  The  instruction,  in  this 
respect,  was  erroneous,  and  the  giving  of  another  correct 
instruction  could  not  cure  it.  Wasson  v.  Palmer,  IS  Neb., 
376. 

Instruction  numbered  sixteen  and  a  half  is  complained 
of  as  not  being  based  on  or  called  for  by  the  evidence  in 
the  case.  As  another  trial  must  be  had,  we  need  not  here 
copy  the  instruction  nor  discuss  the  evidence,  as  the  testi- 
mony in  the  subsequent  trial  will  probably  differ  somewhat 
from  the  testimony  in  this  record.  It  is  well  settled  that 
the  instructions  must  be  based  on  the  evidence.  Meredith 
t?,  Kennard,  1  Neb.,  819.  Ndhardiv.  KUmer^  12  Id.,  38. 
aty  of  Orde  v.  ChUds,  11  Id.,  257. 

On  account  of  the  errors  above  noted  the  judgment  of 
the  district  court  is  reversed,  and  a  new  trial  ordered.  The 
cause  is  remanded  for  further  proceedings  in  accordance 
with  law. 

Reversed  Am)  BEMAin>ED. 

The  other  judges  concur. 
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T.  J.  HiTTB,  Admb.,  piaintipf  nr  erbor,  v.  The 
Republioan  Y alley  Railboad  CoMPAinr,  de- 
fendant IN  EBBOB. 

Hailroads:  nbgligkncb  dubikg  cx)KSTBUcnov.  A  nilroad 
company  which  has  entered  into  an  agreement  with  a  contrac- 
tor to  bnild  a  portion  of  its  railroad,  and  whoee  locomotiTes, 
cars,  etc.,  used  in  snch  construction,  are  ran  ezclnsiTely  under 
the  direction  and  control  of  the  contractor,  will  not  be  liable 
for  damages  occasioned  prior  to  the  completion  of  the  road,  bj 
reason  of  the  negligence  of  the  peisons  ronning  such  locomo- 
.  tLvesandcan. 

Ebbob  to  the  district  court  for  Nemaha  oonnty.  Tried 
below  before  Davidson,  J. 

Thomas  B.  Stevenson  and  JEdwin  J.  Muffin^  for  plain- 
tiff in  error. 

T.  M.  MarqueU  and  J.  W.  DeweesCf  for  defendant  in 
error. 

C!obb,  J. 

This  action  was  brought  in  the  distridT  court  of  Nemaha 
county  by  the  plaintiff  in  error  against  the  defendant  in 
error  for  damages  allied  to  have  accrued  to  the  plaintiff 
in  error,  as  administrator,  for  the  n^ligence  of  the  servants 
and  employes  of  the  defendant  railroad  company,  by  means 
of  which  the  intestate  of  plaintiff  was  run  over  and  killed 
by  the  cars  of  defendant. 

There  was  a  trial  to  a  jury,  which,  by  direction  of  the 
court,  found  a  verdict  for  the  defendant. 

There  is  but  one  question  presented  by  the  record  in  this 
case  to  which  it  is  deemed  necessary  to  direct  oiir  attention, 
and  that  is,  whether,  under  the  law  and  the  &ctB  as  shown 
by  the  evidence  preserved  in  the  bill  of  exceptions,  the  de- 
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fendant  was  responsible  for  the  manner  of  running  and 
operating  the  train  at  the  time  and  place  of  the  accident. 

It  appears  from  the  testimony  of  plaintiff's  witnesses 
that  the  railroad  was  being  built;  that  the  plaintiff's  in- 
testate was  run  over  and  killed,  or,  rather,  in  the  language 
of  the  witness  C.  C.  Donald,  "  while  they  were  laying  the 
iron  or  surfacing.''  This  witness,  as  well  as  others,  speaks 
of  the  train  by  which  Hitte  was  killed  as  a  construction 
train.  I  assume  it,  then,  to  have  been  clearly  proved  by 
plaintiff's  own  witnesses  that  the  road  was  being  oon- 
structedy  and  had  not  been  finished  o^  opened  for  business 
or  tra£Sc  at  the  time  of  the  injury. 

From  the  evidence  of  the  defendant  it  appears  that  part 
of  its  road  lying  between  Nemaha  City  and  Tecumseh  was 
built  by  John  Fitzgerald,  under  contract  with  the  defendant 
-company ;  that  the  said  road  was  unfinished  and  being  con- 
structed at  the  time  of  the  said  injury;  that  the  engine  and 
oars  by  whidi  said  injury  was  inflicted  were  in  the  care  and 
oustody,  and  were  being  run,  operated,  and  managed  by 
the  servants  and  hired  men  of  the  said  John  Fitzgerald, 
and  not  of  the  defendant.  The  following  clauses  of  the 
oontract  between  defendant  and  the  said  John  Fitzgerald 
are  deemed  material,  as  showing  the  contractual  relations 
between  said  company  and  said  contractor  in  reference  to 
the  responsible  use  of'  the  engine  and  cars,  through  which 
the  injury  in  question  occurred. 

^^This  indenture  and  agreement,  made  this  first  day  of 
October,  1880,  by  and  between  the  Republican  Valley 
Railroad  Company,  party  of  the  first  part,  and  John  Fitz- 
gerald, party  of  the  second  part,  witnesseth:  That  the  party 
of  the  second  part,  in  consideration  of  the  covenants,  prom- 
ises, and  agreements  of  and  in  behalf  of  the  party  of  the 
fir^t  part,  will,  and  hereby  does  agree,  covenant,  and  prom- 
ise, to  and  with  said  party  of  the  first  part,  to  construct 
that  is  to  grade,  bridge,  and  lay  track  over  that  part  of  the 
Republican  Valley  railroad  as  now  located,  from  a  point 
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on  the  Nebraska  railway  at  or  near  Nemaha,  in  Nemaha 
county,  Nebraska,  to  a  point  in  the  north-west  quarter  of 
section  28,  16  N.,  R.  14,  and  provided  said  party  shall  de- 
sire it,  from  the  latter  point  on  a  line  hereafter  to  be  decided 
upon  to  a  point  on  the  Atchison  and  Nebraska  railway  at  or 
near  Tecumseh,  a  distance  of  33  miles.  *  *  *  All  work 
must  be  done  in  strict  accordance  with  the  specifications 
hereto  attached,  which  specifications  are  a  part  of  this  con- 
tract, and  under  the  directions  and  to  the  satis&ction  of  the 
engineer  in  charge  of  said  railroad  to  be  constructed,  whose 
orders  in  all  matters  relating  to  this  contract  the  second 
party  agrees  implicitly  to  obey.  *  *  *  The  party 
of  the  first  part  agrees  to  furnish  the  necessary  cars.  * 
*  *  The  party  of  the  first  part  agrees  to  attend  to  the 
usual  and  -common  repairs  of  engine  and  cars  necessary 
during  their  usage  by  the  party  of  the  second  part,  but 
party  of  the  second  part  will  be  held  responsible  for  any 
damages  or  breakage  done  to  said  trains  through  n^lect 
or  disobedience  of  established  rules  by  itself,  agents,  or 
employes,  or  through  defects  in  road  while  constructing  the 
same.*'      ♦      *      * 

The  greater  part  of  the  brief  of  plaintiff  in  error  is  de- 
voted to  a  discussion  of  allied  errors  on  the  part  of  the 
court  in  refusing  to  instruct  the  jury  upon  the  question 
of  negligence,  in  its  several  aspects  and  bearings,  as  appli- 
cable to  the  defendant,  and  of  contributory  negligence  as 
applicable  to  the  plaintiff's  decedent.  I  do  not  feel  called 
upon  to  express  any  opinion  as  to  whether  there  was  any 
evidence  of  n^ligence  in  the  running  and  management  of 
the  construction  train  which  caused  the  injury,  as  the  case 
turns  upon  the  question  of  the  responsibility  of  the  de- 
fendant for  the  running  and  management  of  said  train  at 
the  time  of  the  injury. 

The  case  of  Hughes  v.  BaUway  Cb.,  89  O.  Si,  461,  cited 
from  XY.  A.  &  E.  R.  R.  Cases,  100,  was  brought  by 
Hughes  against  the  railway  company,  '*  for  that  in  con- 
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structiDg  its  railroad  through  her  lands,  the  defendant  had 
wrongfully  piled  large  quantities  of  waste  dirt  upon  her 
arable  lands  not  embraoed  within  the  right  of  way,  to  her 
damage,''  etc.  An  issue  of  fact  having  been  joined,  a  jury 
was  impaneled  and  the  plaintiff  ofiered  testimony.  After 
the  plaintiff  closed  her  testimony,  the  court,  on  motion  of 
defendant,  directed  the  jury  to  return  a  verdict  for  defend- 
ant, which  was  done  accordingly.  The  judgment  on  this 
verdict  was  affirmed  in  the  supreme  court. 

It  appears  from  the  report  of  the  case  that  the  work  of 
building  this  road  was  done  by  contractors  under  a  con- 
tract with  the  railroad  company  containing  provisions  sub- 
stantially the  same  as  those  herein  quoted  ^m  the  contract 
between  the  defendant  company  and  the  contractor  Fitz- 
gerald. In  the  opinion  the  court  say:  ^^The  work  of  con- 
structing a  railroad  is  not  corporate  work  unless  it  be  done 
by  a  corporation  through  its  agents  and  servants,  and  a 
person  may  contract  with  a  railroad  company  to  construct 
its  road  without  becoming  its  agent  or  servant 

''This  proposition,  therefore,  resolves  itself  into  a  single 
question :  May  a  railroad  corporation,  having  power  to 
contract  as  fully  as  a  natural  person  in  relation  to  its  cor- 
porate business,  enter  into  a  contract  with  another  person 
for  the  construction  of  its  road,  without  retaining  control 
over  the  mode  and  manner  of  doing  the  work?  We  can 
see  no  reason  to  doubt  it.  Of  course  any  condition  imposed 
upon  the  right  to  construct  its  road  must  be  performed,  and 
the  company  cannot  shift  its  responsibility  for  the  perform- 
ance. But  this  is  no  new  principle,  nor  one  applicable  to 
railroad  corporations  alone.  Where  a  right  is  possessed 
by  a  natural  person  and  a  duty  is  attached  to  the  exercise 
of  the  right,  such  duty  must  be  performed.  Such  natural 
person  cannot  relieve  himself  from  liability  through  the 
intervention  of  an  independent  contractor.  On  the  other 
hand,  where  the  law  exempts  a  natural  person,  as  employe, 
from  liability  for  the  wrongful  act  of  his  contractor,  it  will 
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also^  under  like  circumstanceSy  ezempt  a  oorporatioii|  as 
employe,  from  liability  for  the  wrongful  act  of  its  con- 
tractor.'' To  the  same  purport  are  the  cases  of  Hunt  v. 
Pennsylvania  Bailroad  Ob.,  61  Penn.  St.,  475,  and  Mo- 
Cafferty  v.  The  Spwytm  DuyvU  B.  B.  Co.,  61  N.  Y.,  178, 
cases  cited  by  counsel  for  defendant. 

In  the  case  at  bar  Fitzgerald  was  clearly  an  independent 
contractor.  He  had  the  use  of  the  engine  and  cars  of  the 
defendant  as  a  part  of  the  consideration  for  the  work  per- 
formed by  him,  and  if  the  engineer  and  fireman  of  the 
train  which  did  the  damage  were  borne  upon  the  pay  rolls 
of  the  defendant  while  working  on  the  contract,  as  claimed 
by  counsel  for  plaintiff,  which  does  not  fully  appear  from 
the  evidence,  doubtless  their  compensation  was  fiilly  ac- 
counted for  by  the  contractor  to  the  company.  I  conclude, 
therefore,  that  the  train,  consisting  of  an  engine,  tender, 
and  one  or  two  flat  cars,  which  struck  and  killed  plaintiff's 
decedent,  was  not  being  run  by  nor  under  the  control  or 
management  of  the  defendant  company,  and  that  the  de- 
fendant is  not  bound  to  respond  to  any  damage,  if  any, 
suffered  through  or  by  reason  of  the  n^ligence  of  the 
engineer,  conductor,  or  other  persons  in  charge  of  the  said 
train. 

The  plaintiff  contends  that  the  court  erred  in  admitting 
the  contract  between  defendant  and  Fitzgerald  to  be  read 
in  evidence,  first,  because  said  contract  was  not  proven, 
and  secondly,  because  it  was  immaterial,  irrelevant,  and  in- 
competent As  to  the  first  ground  of  objection  it  will  be 
seen  by  reference  to  the  bill  of  exceptions  that  the  ezeca- 
tion  of  the  contract  by  Fitzgerald  on  his  part  was  fuUy 
proven  by  the  testimony  of  the  witness  Deweese,  and  the 
defendant  having  acted  under  the  contract  and  claimed  the 
benefit  of  its  provisions  would  be  estopped  to  deny  any  of 
its  obligations,  and  even  as  against  a  stranger,  I  think,  it 
may  introduce  the  contract  as  the  best  evidence  of  the 
terms  and  relations  which  at  the  time  of  the  occurrence 
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upon  which  the  action  was  based  existed  between  defend- 
ant and  the  contractor.  As  to  the  second  ground,  we  have 
seen  that  the  contract  or  contractual  relation  between  the 
defendant  and  the  contractor  was  not  only  material  and 
relevant,  but  that,  even  admitting  for  the  sake  of  the  argu- 
ment that  plaintiff's  decedent  was  killed  through  the  n^ 
ligent  management  of  the  train  in  question,  in  our  opinion 
the  question  of  the  liability  of  the  defendant  therefor 
would  turn  upon  the  fact  of  said  work  being  done  by  the 
defendant  through  its  servants  and  employes,  or  by  an  in- 
dependent contractor.  The  contract  upon  which  the  road 
was  built  and  paid  for  then  was  neither  immaterial  nor  ir- 
relevant. 
The  judgment  of  the  district  court  is  affirmed. 


JUDOMENT  AFFIBHED. 


The  other  judges  concur. 


John  Schbibab  et  al.,  appellants,  v.  J.  T.  Platt 

ET  AL.,  appellees. 

Judgment  Iiien :  oloitd  on  title.  A  oocnpying  land  as  a  liom&- 
Btead  gave  a  bond  to  convey  it  to  B  and  wife,  and  afterwards 
executed  a  deed  thereof  to  B.  In  an  action  by  B  and  wife  to 
clear  their  title  of  the  clond  claimed  by  reason  of  a  judgment 
obtained  against  A  prior  to  the  conveyance  by  him,  and  a  sher- 
iff's  deed  made  in  pnrsnance  of  a  sale  nnder  such  Judgment, 
and  to  quiet  the  title  in  themselves,  Heldf  1.  The  Judgment 
and  proceedings  thereunder  were  no  lien  or  claim  upon  the 
land.  2.  B  by  simply  paying  attorneys  for  resisting  the  con- 
firmation of  the  sale  is  not  e8topx>ed  from  asserting  title  to  the 
land.    8.  B  holds  the  land  in  trust  for  himself  and  wife. 
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Appeal  from  the  district  court  of  Fillmore  coonfy. 
Heard  below  before  Mobbib,  J. 
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/.  W.  EUeVy  for  appellants. 

/.  JenMn  and  Ryan  Brothers^  for  appellees. 

Cobb,  J. 

This  action  was  brought  in  the  district  court  of  Fill- 
more county  by  John  Schribar  and  Catherine  Schribar,  his 
wife,  against  J.  T.  Piatt  &  Co.  and  other  defendants.  The 
action  is  in  the  nature  of  an  action  quia  timet;  and  its  ob- 
ject that  a  certain  sheriff's  deed  of  the  real  property  de- 
scribed in  the  petition  made  to  J.  T.  Piatt  &  Co.  upon  a 
sale  on  execution  in  their  &vor  and  against  one  Greorge  W. 
Mesarvey,  as  well  as  certain  judgments  in  favor  of  the 
other  defendants  and  against  the  said  Greoige  W.  Mesar- 
vey,  might  be  declared  to  have  conveyed  no  title  and  to  be 
no  lien  upon  the  said  land. 

It  does  not  appear  from  the  record  that  either  of  the 
defendants  other  than  J.  T.  Piatt  &  Co.  ever  appeared  or 
answered  in  the  case  or  were  ever  served  with  proceas,  so 
they  need  not  be  further  noticed.  The  ground  of  plain- 
tiff's cause  of  action  against  J.  T.  Piatt  &  Co.  is,  that  the 
land  was  an  United  States  homestead,  as  well  as  an  exempt 
homestead  under  the  homestead  law  of  this  state,  in  the 
hands  of  said  George  W.  Mesarvey,  who  was  the  head  of 
a  fiunily  and  residing  on  and  cultivating  said  tract  of  land, 
which  was  less  in  quantity  than  one  hundred  and  sixty 
acres,  and  of  less  value  than  two  thousand  dollars  at  the 
time  of  the  sale  of  the  same  by  the  said  George  W. 
Mesarvey  to  the  plaintiffs  and  the  entering  upon  and  tak- 
ing possession  of  said  land  by  the  plaintiff  Also  that 
the  indebtedness  upon  the  judgment  in  favor  of  the  said 
J.  T.  Piatt  &  Co.  and  against  the  said  Greorge  W.  Mesar- 
vey, and  upon  which  the  said  land  was  sold,  was  contracted 
heiore  the  issuance  of  the  patent  for  said  land  by  the 
United  States.     There  are  other  points  made  by  the  plain- 
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tiffs  in  their  petition  against  the  proceedings  of  the  said  J. 

'T.  Piatt  <&  Co.  whereby  they  obtained  the  deed  to  the  said 
land,  to-wit,  a  misdescription  of  the  judgment  and  of  the 
transcripting  thereof;  and  that  the  first  execution  issued 
by  the  said  J.  T.  Piatt  &  Co.  against  the  said  Meearvey, 
together  with  the  levy  thereof  and  the  appraisement  of  the 
said  land  and  the  marshaling  of  liens  thereon,  were,  by  the 
sheriff,  under  the^  orders  and  directions  of  the  said  J.  T. 
Piatt  &  Co.,  abandoned  and  set  aside,  another  execution 
issued,  and  other  proceedings  had  thereunder,  including  the 
sale  of  said  land  and  its  purchase  by  the  said  J.  T.  Piatt 
&Co. 

The  plaintiffs  in  and  by  their  said  petition  set  up  and 
claimed  title  to  the  said  land  by  virtue  of  a  title  bond 
therefor  executed  by  George  W.  Mesarvey  and  Elizabeth 
Mesarvey,  his  wife ;  also  by  virtue  of  a  warranty  deed  ex- 
ecuted by  the  same  parties  in  pursuance  with  said  bond. 
The  said  J.  T.  Piatt  &  Co.,  defendants,  in  and  by  their 
answer  denied  that  the  deed  made  by  said  Mesarvey 
and  wife  on  the  12th  day  of  June,  1882,  was  made  in 
pursuance  with  the  agreement  contained  in  said  bond^ 
but  that  it  was  made  and  executed  under  another  agree- 
ment, and  that  the  consideration  therefor  was  never  paid 

'by  the  said  John  Schribar  or  any  one  for  him,  and  that  no 
delivery  of  said  deed  was  had  at  the  time,  but  that  said 
Schribar,  failing  to  pay  the  purchase  money,  another  con- 
tract was  entered  into  between  him  and  the  said  Greorge 
W.  Mesarvey  on  the  ...  day  of  June,  1882,  stipulating 
that  said  Mesarvey  should  make  a  deed  to  Schribar  upon 
the  payment  of  a  certain  sum  of  money  in  said  contract 
specked,  and  that  said  Schribar  never  complied  with  any 
of  the  stipulations  in  said  agreement  contained,  and  said 
defendants  allied  that  the  judgment  confirming  the  sale 
of  said  real  estate  under  the  execution  is,  and  was  at  the  time 
of  filing  plaintiff^s  petition,  in  full  force,  and  not  reversed^ 
and  that  no  proceedings  whatever  had  been  had  to  appeal 
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from  said  judgment  of  confirmation  or  to  reverse  the 
«ame. 

The  defendants  also  denied  that  the  debt  on  which  the 
«aid  judgment  was  obtained  against  said  Mesarvqr  was 
<x>ntracted  prior  to  the  issuing  of  the  patent  for  said  land 
hy  the  United  States,  and  allege  that  it  was  contracted 
subsequent  to  the  20th  day  of  February,  1877,  and  be- 
came a  lien  on  said  real  estate  when  the  execution  iasaed 
<m  said  judgment  and  was  levied  thereon. 

Defendants  also  allied  that  the  ^eeA  in  plaintiff's 
petition  described  was  not  delivered  to  said  Schribar  until 
long  after  the  confirmation  of  the  sale  of  said  premises 
under  the  said  execution. 

The  cause  was  tried  to  the  court,  which  found  generally 
for  the  defendants,  also  specially  as  follows:  ''And  that 
the  issue  raised  as  to  the  sheriff's  deed  made  and  executed 
to  J.  T.  Piatt  and  company  by  the  sheriff  of  Fillmore 
oounty,  pursuant  to  the  order  of  this  court,  for  the  real 
estate  in  question  in  this  suit,  were  all  and  singular  settled 
imd  determined  in  the  proceedings  had  under  the  sale 
therein  and  the  confirmation  thereof,  and  that  said  deed  to 
J.  T.  Piatt  and  company  is  in  all  respects  a  good  and  valid 
•deed;  and  the  court  further  finds  that  no  delivery  for  the 
purpose  of  conveying  title  of  the  deed  made  the  12th  day 
of  June,  1882,  by  George  "W.  Mesarvey  and  wife  to  John 
Schriber  was  ever  had,  and  that  it  is,  in  fact,  inoperative 
and  void  and  can  convey  no  title  to  the  land  described 
therein."  With  decree  canceling  the  deed  from  Mesarvey 
and  wife  to  Schribar,  enjoining  plaintiffs  from  setting  up 
any  claim  to  said  land,  etc. 

There  seems  to  have  been  no  evidence  in  the  case  as  to 
when  the  patent  for  the  land  was  issued  by  the  United 
States.  So  the  question  of  United  States  homestead, 
though  asserted  by  the  plain  tifib  in  the  petition,  was  denied 
by  the  defendants  in  the  answer,  and  not  being  proved 
on  the  trial  it  drops  out  of  the  case.     The  allegation  that 
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the  eighty  acre  tract  of  land  involved  was  the  exempt 
homestead  of  George  W.  Mesarvey  and  wife^  under  the 
liEiws  of  the  state  then  in  force  at  the  time  of  the  making 
and  delivery  of  the  title  bond  by  them  to  the  plaintifls^  is 
alleged  in  the  petition  and  not  denied^  though  sufficiently 
proven  at  the  trial. 

There  was  no  issue  made  in  the  pleadings  as  to  the  con- 
firmation of  the  sale  of  the  land  on  defendant's  execution. 
The  fact  of  such  confiimation  is  allied  in  the  petition, 
and  admitted  as  allied  by  defendants  in  their  answer, 
with  the  additional  allegation  as  hereinbefore  stated.  There 
was  then  no  propriety  in  admitting  as  evidence  on  the  trial 
the  motions  to  set  aside  and  to  confirm 'the  said  sale,  nor 
of  the  affidavits  to  sustain,  or  in  resistance  of  either  of 
such  motions,  and  no  finding  or  judgment  could  be  based 
thereon.  But  these  papers  were  admitted  not  only  to 
prove  the  so-called  judgment  of  confirmation,  but  to  lay 
the  foundation  for  proof  that  one  of  the  plaintifls  paid 
counsel  for  resisting  such  confirmation,  and  thus  proving 
an  estoppel  where  none  had  been  pleaded. 

The  land  in  question  was  sold  on  execution,  what  was 
formerly  called  a  ^/«.  Without  a  statute  requiring  it  no 
confirmation  of  such  sale  was  necessary  or  known.  We 
have  a  statute  requiring  a  confirmation  in  such  cases,  and 
such  statute  should  be  strictly  yet  fairly  construed.  Let 
us  examine  the  language  of  the  statute  and  see  what  con- 
struction it  will  bear.  The  following  is  its  language,  code, 
§  498 :  "  If  the  court,  upon  the  return  of  any  writ  of 
execution  or  order  of  sale,  for  the  satisfaction  of  which 
any  lands  and  tenements  have  been  sold,  shall,  after  hav- 
ing carefully  examined  the  proceedings  of  the  officer,  be 
satisfied  that  the  sale  has  in  all  respects  been  made  in  con* 
forniity  to  the  provisions  of  this  title,  the  court  shall 
direct  the  clerk  to  make  an  entry  on  the  journal  that  the 
court  is  satisfied  with  the  legality  of  such  sale,  and  an 
order  that  the  officer  make  the  purchaser  a  deed  of  such 
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lands  and  teuemeDts ;  and  the  officer  on  making  such  sale, 
may  retain  the  purchase  money  in  his  hands  until  the  court 
shall  have  examined  his  proceedings  as  aforesaid,  when  he 
shall  pay  the  same  to  the  person  entitled  thereto,  agreeable 
to  the  order  of  the  court." 

The  learned  district  court  seemed  to  be  of  the  opinion, 
and  so  found,  that  the  question  of  the  title  to  said  real 
estate  was  involved  in,  decided,  and  settled  by  the  proceed- 
ings for  the  confirmation  of  the  said  execution  sale.  In 
that  I  think  the  court  erred ;  and  that  the  only  thing  set^ 
tied  or  adjudicated  in  the  proceedings  and  order  of  con- 
firmation, so-called,  was  as  to  the  proceedings  of  the  sheriff 
and  those  acting  under  and  with  him  in  the  levy,  appraise- 
ment, advertising,  making,  and  returning  of  said  sale. 
Counsel  for  appellees  in  their  brief  contend  and  cite  numei^ 
ous  authorities  to  the  point,  that  as  there  was  evidence 
tending  to  prove  that  one  of  the  plaintifis  paid  attorneys 
for  resisting  the  confirmation  of  said  sale,  that  the  title  to 
said  tract  of  land  is  res  adjudicaia  as  to  the  plaintiffs. 
The  general  purport  and  result  of  the  doctrine  of  the  cases 
cited  is  to  the  effect  that  a  person,  though  not  a  party  to  a 
suit  or  proceeding  at  law,  who  avails  himself  of  the  pro- 
visions of  law  and  places  himself  in  a  condition  to  appeal 
from  the  decision  in  case  it  should  be  adverse  to  his  inter- 
est, by  notifying  his  intention,  having  the  testimony  re- 
duced to  writing  at  his  expense,  and  the  like,  will  be 
regarded  in  a  sense  as  a  party  to  the  record,  and  may  be 
concluded  by  it.  See  Cecil  v.  Cecily  19  Maryland,  72. 
In  the  syllabus  to  this  case  the  rule  is  stated  thus: 
^*  Parties,  in  the  larger  sense,  are  all  persons  having  a  right 
to  control  the  proceedings  to  make  defense,  to  adduce  and 
cross-examine  witnesses,  and  to  appeal  from  the  decision 
if  an  appeal  lies ;  only  those,  therefore,  who  have  enjoyed 
these  privileges  collectively  should  be  concluded  by  a  de- 
cision, judgment,  or  decree."  It  is  scarcely  necessary  to 
say  the  evidence  connecting  the  plaintifis  or  either  of  them 
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with  the  prooeedings  for  the  oonfirmation  of  the  sale  of 
the  premises  involved  in  the  case  at  bar  fidl  &r  short  of 
the  rule  as  above  stated. 

Upon  the  other  branch  of  the  case  it  mnst  be  conceded 
that  on  the  17th  daj  of  March,  1882,  the  date  of  the  title 
bond  from  George  W.  Mesarvej  and  wife  to  the  plaintiffs, 
as  well  as  on  the  19th  day  of  the  same  month,  when  said 
title  bond  was  recorded  in  the  office  of  the  county  derk  of 
the  proper  county,  the  land  in  question  was  the  homestead 
of  George  W.  Mesarvey  and  wife,  and  absolutely  unscathed 
or  affected  by  the  claim  or  any  lien  of  the  defendants.  In 
this  condition  of  things  the  plaintiffs  make  the  contract  of 
purchase,  as  evidenced  by  the  title  bond,  pay  one-third  of 
the  purchase  money,  and  give  a  negotiable  promissory  note 
for  the  balance.  If  this  note  was  received  by  the  Mesar- 
veys  as  payment,  and  negotiated  or  pledged  by  them,  then 
so  far  as  the  land  transaction  is  concerned  it  was  payment; 
and  it  does  not  lie  in  the  mouth  of  any  general  creditor  of 
Mesarvey's  of  that  date  to  call  it  in  question. 

It  further  appears  from  the  pleadings  and  evidence  that 
on  the  12th  day  of  June,  1882,  the  said  Greorge  W.  Mesar- 
vey and  wife  executed  a  deed  of  the  said  tract  of  land  to 
the  plaintiff  John  Schribar.  There  is  some  conflict,  or 
rather  confusion  in  the  evidence  as  to  the  time  when  and 
purpose  for  which  this  deed  was  delivered.  But  it  is  ob- 
vious that  the  deed  was  executed,  to  be  delivered  in  pursu- 
ance of  the  title  bond ;  and  I  think  that  the  evidence  shows 
that  it  was  delivered  in  pursuance  of  that  general  purpose. 
But  who  can  question  the  purpose  for  which  the  deed  was 
delivered.  This,  as  well  as  other  courts,  has  repeatedly 
held  that  an  exempt  homestead  cannot  be  the  subject  of  a 
fraudulent  conveyance.  So  that  if  it  be  granted,  as  it  must 
be,  that  the  Mesarveys  executed  and  delivered  the  title 
bond  to  the  Schribars,  and  put  them  in  the  possession  of 
their  exempt  homestead  while  it  remained  their  exempt 
homestead,  then  it  must  also  be  admitted  that  no  amount 
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of  blundering,  or  fraad  either,  for  that  matter,  between 
Scbribar  and  Mesarvey  can  be  made  available  to  the  cred* 
itors  of  the  latter. 

It  is  scarcely  necessary  to  refer  to  the  fact  that  the  deed 
is  made  to  John  Schribar  alone,  while  the  title  bond  rniiB 
to  John  and  Catherine  Schribar ;  and  Catherine  Schribar 
is  also  a  plaintiff  and  appellaot  in  the  case.  As  b^ween 
them  the  title  is  doubtless  held  by  John  in  part,  in  trust 
for  Catherine  Schribar. 

'  The  findings  and  judgment  of  the  district  court  are  re- 
versed; and  a  decree  will  be  entered  in  this  court  for  the 
plaintifis  and  against  the  defendants  J.  T.  Piatt  &  Co.,  in 
accordance  with  the  prayer  of  the  petition. 

Degree  AoooBDiNoiiY. 
The  other  judges  concur. 


i9~®e 

42  404 

43  490 

^5-^      E.  S.  Towle,  plaintiff  ts  ebbob,  v.  T.  0.  Shelly, 
ii-^  dependant  in  ebbob. 


Taxes :  sale:  fobeclosubb  of  lisn.  E.  and  Qt.  wore  the  ownen 
of  a  certain  city  lot  with  a  brick  building  thereon,  except  that 
two  front  feet  of  said  lot  extending  the  whole  length  therecxf 
were  owned  in  severalty  by  S.  No  taxes  were  paid  on  said  lot; 
it  went  to  sale  for  delinquent  taxes.  Not  being  sold  for  want  of 
.  other  bidders,  it  was  bid  in  by  the  connty  oommissioneEa,  who 
assigned  the  certificate  of  sale  to  S.  E.  and  G.  became  bankrupt; 
at  a  public  sale  of  their  estate  said  lot  was  bought  by  T.  In  a 
proceeding  in  equity  in  the  nature  of  a  proceeding  in  rem.  by  S. 
to  foreclose  the  lien  for  twenty-three  twenty-fifths  of  said  taxes 
upon  the  south  twenty-three  feet  of  said  lot,  T.  answering  and 
defending,  Held^  That  8.  was  entitled  toajudgmentof  foredoa- 
ure,  and  to  ten  per  cent  on  the  amount  found,  as  an  attorney'! 
fees. 

Ebbob  to  the  district  court  for  Richardson  county.  Tried 
below  before  Oaslin,  J.,  sitting  in  that  county. 
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Isham  Beams,  for  plaintiff  in  error. 
Amos  E.  Oantt,  for  defendant  in  error. 

C!OBB,  J. 

This  action  was  brought  in  the  district  conrt  of  Bich- 
ardson  coanty  for  the  purpose  of  foreclosing  a  tax  lien  on 
a  certain  lot  in  Falls  City. 

It  is  alleged  in  the  petition  that  this  lot  was  sold  by  the 
county  treasurer  of  said  county  on  the  7th  day  of  Novem- 
ber, 1877,  for  the  taxes  of  the  year  1876  and  previous 
years,  to  Richardson  county ;  that  the  said  county  after- 
wards sold  and  assigned  to  one  B.  M.  Fox  the  certificate 
issued  to  said  county  evidencing  such  sale  and  purchase ; 
that  before  the  time  allowed  by  law  for  the  redemption  of 
said  lot  from  the*said  tax  sale,  the  legal  notice  was  given^ 
and  upon  the  expiration  of  such  time  of  redemption,  a  tax 
deed  of  said  lot  was  duly  executed  upon  said  certificate  by 
the  county  treasurer  of  said  county  to  the  said  B.  M.  Fox^ 
and  delivered  to  him,  but  that  said  deed  failed  to  convey 
title  to  said  lot  for  the  reason  that  "there  was  levied  by 
the  county  commissioners  of  said  Richardson  county  against 
said  property^  as  taxes  for  the  year  1876,  and  which  formed 
a  part  of  the  taxes  paid  on  said  tax  sale  for  which  said  pre- 
tended deed  was  issued,  a  county  insane  tax,  amounting  to 
seventy-five  cents  in  the  aggregate,  which  said  county  in- 
sane tax  was  wholly  unauthorized  by  law;'^  that  the  said 
lot  was  thereafter,  on  three  several  occasions,  sold  for  de- 
linquent taxes  due  thereon,  by  the  county  treasurer  to  the 
said  B.  M.  Fox,  for  the  several  sums  of  money  in  said  pe- 
tition set  out  and  specified,  and  certificates  of  sale  there- 
for duly  executed  and  delivered  by  the  county  treasurer 
of  said  county  to  the  said  B.  M.  Fox;  that  afterwards  the 
whole  of  the  said  certificates,  including  the  one  upon  which 
the  tax  deed  was  issued,  were  by  the  said  B.  M.  Fox  sold, 
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and  for  a  valuable  oonsideration  duly  assigned  to  the  plain- 
tiff. Also,  that  for  the  taxes  of  the  year  188t)  the  said  lot 
was  by  said  county  treasurer  duly  sold  to  Florence  L. 
Vaughan,  and  a  certificate  therefor  duly  executed  and  de- 
livered to  her ;  which  said  certificate  was,  for  a  valuable 
consideration,  afterwards  by  the  said  Florence  L.  Yaughan 
duly  sold,  assigned,  and  delivered  to  the  plaintiff. 

It  was  claimed  in  and  by  said  petition  that  the  propor- 
tion of  the  several  sums  paid  for  said  lot  at  said  several 
tax  sales,  which  was  properly  applicable  to  and  due  upon 
the  south  twenty-three  feet  of  said  lot,  the  same  being 
twenty-three-twenty-fifth  parts  of  said  several  sums,  to- 
gether with  interest  thereon,  remains  unpaid  and  due  to 
him,  with  a  prayer  that  an  account  might  be  taken  thereof, 
that  the  title  of  the  said  tax  deed  might  be  adjudged  to 
have  failed,  and  the  amount  found  due  upon  such  account- 
ing, together  with  costs  and  attorney's  fees  under  the  stat- 
ute, be  decreed  to  be  a  lien  upon  said  south  twenty-three 
feet  of  said  lot,  etc. 

There  was  an  answer  by  the  defendant  E.  S.  Towle,  in 
which  he  alleges  that  he  '^  was  the  sole  owner  of  the  south 
twenty-three  feet  of  said  lot,  and  has  been  such  sole  owner 
since  the  8th  day  of  April,  1882;  that  he  purchased  said 
property,  together  with  the  two-story  brick  building  sit- 
uate thereon,  at  a  public  sale  had  by  the  assignee  in  bank- 
ruptcy of  the  bankrupt  estate  of  Keim  &  Grable,  the 
former  owners  thereof;  that  previous  to  the  purchase  afore- 
said said  lot  7,  in  block  71,  in  the  city  aforesaid,  was 
partly  owned  by  the  plaintiff  and  the  said  Keim  &  Grable, 
and,  with  the  exception  of  the  year  1879,  was  assessed  en- 
tirely to  said  Kiem  &  Grable  for  the  purpose  of  taxation ; 
that  for  the  year  1879  the  south  twenty  feet  of  said  lot, 
which  was  owned  entirely  by  the  bankrupt  estate  of  Keim 
&  Grable,  was  assessed  for  taxes  to  the  real  owners,  and 
was  afterwards  sold  for  taxes  to  the  amount  of  $36.34, 
as  charged  in  plaintiff's  petition,  and  which  this  defendant 
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admits  is  a  chaise  on  said  land^  less  ill^al  taxes,  and 
which  defendant  is  ready  and  willing  to  pay,  with  reason- 
able interest,  as  the  oourt  may  direct.'^ 

The  said  defendant  in  and  by  his  said  answer  allied 
that  as  to  all  the  other  sales  and  purchases  of  said  lot  for 
taxes  as  set  forth  in  said  plaintiff's  petition  ^4hey  are 
illegal  and  void  and  constitute  no  claims  or  liens  upon  said 
property,  for  the  reason  that  said  plaintiff  was  in  every 
instance,  except  as  above  related,  chaiged  with  the  duty  of 
paying  a  part  of  the  taxes  assessed  on  said  lot,''  etc. 

The  plaintiff  demurred  to  the  said  answer  of  defendant 
Towle  by  general  demurrer,  which  said  demurrer  was  sus- 
tained by  the  court,  and  the  said  defendant  electing  to 
stand  upon  his  said  answer,  and  failing  to  present  other 
plea  or  answer  to  the  said  petition,  the  court  found  thereon 
for  the  plaintiff;  that  the  said  deed  was  null  and  void  and 
that  the  same  be  set  aside ;  that  there  is  due  the  plaintiff, 
after  all  illegal  taxes  have  been  deducted  on  said  tax  cer- 
tificates, the  sum  of  $626.12.  The  court  also  found  that 
there  was  due  the  plaintiff  as  attorney's  fees  the  sum  of 
$62.61 ;  that  the  said  sums  be  and  constitute  a  first  lien 
on  the  said  south  twenty-three  feet  of  said  lot,  etc. 

The  said  defendant  brings  the  cause  to  this  court  on 
error.  The  only  question  presented  by  this  record ,  although 
the  same  is  presented  in  several  ways,  is  whether  the  facts 
allied  in  the  answer  of  the  defendant,  to-wit,  that  he,  the 
said  defendant,  "was  the  sole  owner  of  the  south  twenty- 
three  feet  of  said  lot,  and  has  been  such  sole  owner  since 
the  8th  day  of  April,  1882;  that  he  purchased  said  prop- 
erty together  with  the  two-story  brick  building  situate 
thereon  at  a  public  sale  had  by  the  assignee  in  bankruptcy 
of  the  bankrupt  estate  of  Keim  &  Grable,  the  former  own- 
ers thereof ;  that  previous  to  the  purchase  aforesaid  said 
lot  *  *  *  was  partly  owned  by  the  plaintiff  and  the 
said  Keim  &  Grable,  and,  with  the  exception  of  the  year 
1879,  was  assessed  entirely  to  the  said  Kiem  and  Grable 
for  the  purpose  of  taxation,"  amounts  to  a  defense. 
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There  can  be  no  doubt  that  when  the  defendant  Towles 
purchased  the  south  twenty-three  feet  of  said  lof  together 
with  the  two-story  brick  building  thereon''  at  bankraptiy 
sale,  he  bought  it  subject  to  the  unpaid  taxes  due  thereon, 
and  did  not  take  said  property  discharged  of  the  lien  of 
said  taxes,  by  reason  of  the  certificate  therefor  having  fallen 
into  the  hands  of  the  owner  of  the  north  two  feet  strip  of 
said  lot 

In  some  of  the  states,  in  former  times,  in  cases  where 
it  was  sought  by  means  of  tax  proceedings  to  divest  the 
title  of  the  general  owner,  and  acquire  the  title  and  posse- 
sion of  valuable  acres  for  cents  paid  for  taxes,  and  where 
it  was  considered  not  only  permissible  but  commendable 
to  construe  every  possible  technicality  against  such  tax  tide, 
it  has  been  held  that  where  an  owner  of  an  undivided  in- 
terest in  a  piece  of  real  estate  bought  the  interest  of  his  co- 
tenant  therein  for  delinquent  taxes,  he  would  be  held  to 
hold  such  title  in  trust  for  such  co-tenant.  This  was  the 
holding  of  the  supreme  court  of  Michigan  in  the  cases  of 
Page  v,  Webster,  8  Mich.,  263,  and  BuUer  v.  Porter,  13 
Id.,  292,  and  it  is  true  that  in  the  case  of  (holey  v.  Waier^ 
man,  16  Id.,  366,  the  doctrine  of  the  two  former  cases  was 
stretched  to  cover  a  case  where  two  pieces  of  land  owned  in 
severalty  by  two  owners,  but  wrongfully  assessed  together, 
were  also  sold  together  for  the  delinquent  taxes  of  the  whole 
and  bid  in  by  the  owner  of  one  parcel.  I  know  of  no 
other  case  where  the  rule  has  been  carried  to  a  case  of 
ownership  in  severalty.  As  an  individual  member  of  the 
coui*t,  I  do  not  consider  the  rule  at  all  applicable  to  a  case 
where  it  is  not  sought  to  divest  title,  but  only  to  hold  the 
property  for  taxes  actually  paid  with  simple  interest  and 
necessary  costs.  Nor  do  I  think  that  it  was  founded  upon 
substantial  reason,  even  where  invoked  in  defense  of  a  tax 
title.  In  this  connection  I  quote  the  language  of  C.  J. 
Cole,  of  the  supreme  court  of  Wisconsin,  in  the  case  of 
Frentz  v.  Klotach,  28  Wis.,  312 :     "  Now  the  doctrine  that 
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one  tenant  in  common  will  not  be  allowed  to  purchase  in 
an  outstanding  title  and  avail  himself  of  the  benefit  of 
'  such  title  as  against  his  co-tenant,  is  limited  and  qualified 
by  some  of  the  authorities.  The  rule  cannot  be  said  to  be 
one  of  universal  application,  but  depends  somewhat  upon 
the  facts  of  the  particular  case.  Tenants  in  common  are 
bound  to  deal  fairly  with  each  other,  and  when  they  stand 
in  such  confidential  relations  in  regard  to  one  another's  in- 
terests that  it  would  be  inequitable  to  permit  one  to  ao- 
ijuire  a  title  solely  for  his  own  benefit  and  expel  his  co- 
tenant,  then  he  will  be  treated  as  a  trustee  for  the  share  of 
his  cp-tenant.  But  it  is  suggested  by  some  of  the  authorities 
that  tenants  in  common  are  probably  subject  to  this  mutual 
obligation  to  preserve  the  estate  for  each  other,  only  when 
their  interests  accrue  under  the  same  instrument,  or  act  of 
the  parties,  or  of  the  law,  or  when  they  have  entered  into 
some  engagement  or  understanding  with  one  another;  for 
it  is  said,  persons  acquiring  unconnected  interests  in  the 
flame  subject  by  distinct  purchases,  though  it  may  be  under 
the  same  title,  are  probably  not  bound  to  any  greater  pro- 
tection of  one  another's  interests  than  would  be  required 
between  strangers/'  See  1  Leading  Cases  in  Equity,  note  to 
Keeok  V.  Sanfordy  p.  196.  Eoberis  v.  Thorn,  25  Tex.,  728. 
Brittin  v.  Handy ,  20  Ark.,  381. 

I  have  never  been  able  to  see  that  the  owner  of  an  un- 
•divided  share  of  a  given  lot  or  tract  of  land  was  under 
any  greater  obligation  or  duty  to  pay  the  taxes  on  the  share 
that  he  did  not  own,  than  he  was  to  pay  the  taxes  on  the 
adjoining  lot  or  the  one  across  the  street  Cases  and  law 
books  can  be  found  in  which  such  is  assumed  to  be  the 
law,  but  I  have  yet  to  see  a  reason  given  for  it.  Equally 
<but  no  more  unsatisfactory,  to  my  mind,  is  the  conclusion 
reached  in  the  case  of  Cooley  v.  Waterman,  svpra,  which, 
as  I  understand  it,  amounts  to  this :  That  the  unlawful  act 
of  an  assessor  in  joining  the  distinct  tracts  of  land  belonging 
separately  to  A  and  B  in  one  assessment,  imposes  the  duty 
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on  A  to  pay  his  own  taxes  before  he  can  be  permitted  to 
bid  off  the  land  of  B  at  the  tax  sale,  while  all  the  balanoe 
of  the  non  tax-paying  world  may  fireely  bid.  Bat  this  is 
only  one  of  the  extreme  positions  which  the  ablest  oonrts 
have  taken  when  in  stress  of  a  reason  for  refusing  to  exe- 
cute the  taxing  laws,  when  the  effect  of  such  execution 
would  be  to  sanction  the  passing  of  the  title  to  land  on  tax 
sales. 

Do  the  &cts  stated  in  the  answer  disdose  any  duty  on 
the  part  of  the  plaintiff  to  pay  the  taxes  on  the  part  of  the 
lot  in  question^  and  if  he  had  have  paid  them,  or  did  pay 
them  under  a  duty,  would  he  not  still  have  a  lien  on  the 
property  therefor  which  a  court  of  equity  would  enforce? 

The  lot  in  question  appears  to  be  of  twenty-five  feet 
front  The  plaintiff  was  the  owner  in  severalty  of  two 
front  feet  extending  along  the  north  side  for  the  entire 
length  of  the  lot.  Whether  there  was  any  improvement 
upon  or  any  one  in  the  actual  possession  of  these  two 
feet  of  ground  does  not  appear,  either  from  the  petition  or 
the  answer.  It  does  appear  that  the  portion  of  the  lot  in 
question,  the  south  twenty-three  feet,  was  occupied  by  a 
two-story  brick  house  owned  by  the  defendant  and  his 
grantor.  Whether  this  -two-story  brick  building  occupied 
the  whole  frontage  of  the  lot,  including  the  two  front 
feet,  the  legal  title  of  which  was  in  the  plaintiff,  does  not 
appear,  and  probably  cannot  be  presumed ;  but  upon  well- 
known  principles  of  pleading,  and  especially  as  it  does  ap- 
pear that  for  each  of  the  years  but  one  the  entire  lot  was 
assessed  to  the  assignors  of  the  defendant's  grantor,  it  will 
.be  presumed  that  for  the  whole  of  the  time  involved 
those  whom  the  defendant  succeeds  in  the  title  were  in  tiie 
actual  possession  of  at  least  the  south  twenty-three  feet  of 
the  lot,  and  that  the  plaintiff  was  not  in  the  actual  physi- 
cal possession  of  any  part  of  the  lot.  Such  being  the  case, 
I  do  not  think  that  the  plaintiff  was  under  any  duty  or 
obligation  to  pay  the  taxes  on  that  part  of  the  lot  which 
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be  did  not  own ;  and  that  when  he  submits  to  the  canoella. 
tion  of  two-twenty-fiftb  parts  of  the  amount  of  said  taxes 
be  is  entitled  to  a  decree  for  the  balance  with  interest. 

As  to  the  constitutional  question  presented  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  I  will  only  say  that 
that  point  has  not  been  considered.  It  does  not  seem  to 
have  been  presented  to  the  district  court,  nor  in  this  court, 
when  the  cause  was  previously  here  and  disposed  of  by 
opinion  in  16  Neb.,  at  pp.  194,  196,  so  it  cannot  be  con- 
sidered now. 

The  award  to  the  plaintiff  of  $62.61  as  attorne}r's  fees, 
made  by  the  district  court,  seems  to  be  in  strict  accordance 
with  the  provisions  of  section  181  of  the  revenue  law, 
Comp.  Stat,  ch.  77. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibhxo). 
The  other  judges  concur. 
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William  Doll,  appellant,  v.  Horace  S.  Hollenbeck  iW^ 

I  n7    42n 

Mortgage  Foreclosure :  usuby.  In  an  action  of  foredosore 
tbe  defense  of  usury  is  ayailable  to  the  maker  against  an  assignee 
of  an  nsnrions  note  and  mortgage  which  had  been  transferred 
to  him  by  a  written  assignment  on  the  mortgage  only,  for  valao 
before  maturity,  and  without  notice  of  any  defect. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

C  A.  Baldwin^  for  appellant 

CfBrien  &  tyBrUn^  for  appellees. 
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Cobb,  J, 

This  action  was  brought  in  the  district  court  to  fore- 
close a  mortgage.  The  appellant  was  plaintiff  in  that  oooit 
and  the  appellees  were  defendants.  The  plaintiff  in  his 
petition  alleged  that  on  the  25th  day  of  March,  1880,  the 
defendants  made  their  note  for  $700,  payable  two  years 
from  date  to  August  Doll,  with  interest  at  ten  per  cent,  and 
to  secure  the  same  gave  a  mortgage  on  certain  lands  in 
Douglas  county.  That  on  the  24th  day  of  January,  1882, 
August  Doll,  for  a  valuable  consideration,  sold,  assigned, 
and  transferred  said  note  and  mortgage  to  William  Doll, 
the  plaintiff,  who  thereby  became  and  now  is  the  bona  fids 
owner  and  holder  thereof.  The  defendants  by  their  an- 
swer admit  the  making  of  the  note  and  mortgage,  but  allege 
that  the  note  was  given  for  an  old  note;  that  the  old  note 
was  founded  on  an  usurious  contract,  thereby  afiecting  the 
note  sued  on;  and  the  defense  of  usury  is  relied  upon. 

The  plaintiff  by  his  reply  allied  that  he  knew  nothing 
of  the  transaction  between  the  original  parties  to  the  note 
and  mortgage,  and  that  he  is  a  bona  fide  owner  without 
any  notice  whatever  of  any  defense  to  the  note. 

The  cause  was  tried  to  the  court,  which  found: 

''1.  That  the  defendants  Horace  S.  Hollenbeck  and 
Eugenie  Hollenbeck  executed  and  delivered  to  August  Doll 
the  mortgage  deed  set  forth  in  the  petition  on  the  following 
described  real  estate.  *  *  *  That  said  mortgage 
was  duly  recorded.  *  *  *  That  on  the  24th  day 
of  January,  1882,  and  before  maturity  of  the  note,  said 
August  Doll,  for  a  good  and  valuable  consideration,  sold, 
assigned,  and  transferred  said  note  and  mortgage  to  said 
Wm.  Doll. 

^^  2.  That  the  plaintiff  is  the  owner  of  the  note  and 
mortgage  in  controversy  by  virtue  of  an  assignment  of  the 
same  endorsed  on  the  mortgage  Januaiy  24tb,  1882,  pay- 
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ing  value  therefor  and  having  no  knowledge  or  notice  of  a 
defense  thereto. 

'^  3.  The  note  not  having  been  endorsed  according  to 
the  law  merchant,  the  plaintiff  holds  the  same  as  well  as 
the  mortgage,  subject  to  any  defense  which  could  be  made 
against  the  same  if  still  held  by  the  payee, 

^^4.  The  $500  note  mentioned  in  the  answer  was 
usurious,  and  the  note  in  controversy  being  given  in  part 
in  renewal  thereof,  is  consequently  usurious ;  no  interest 
can  be  recovered,  and  all  payments  made  thereon  must  be 
deducted  from  the  principal. 

'^5.  The  amount  of  payments  made  on  the  note  is 
1459.25. 

''6.»  And  the  court  finds  there  is  due  to  the  plaintiff 
upon  the  note  set  forth  in  the  petition,  which  said  mortgage 
was  given  to  secure,  the  sum  of  $40.75,  and  that  the  plain- 
tiff is  entitled  to  a  foreclosure  of  said  mortgage  as  prayed.^' 

A  decree  was  entered  in  accordance  with  the  said  findings, 
and  the  plaintiff  brings  the  cause  to  this  court  on  appeal. 

There  is  no  point  upon  the  facts  or  evidence  in  the  case ; 
on  the  contrary,  appellant  in  his  brief  admits  that  the  old 
note  was  usurious,  and  that  as  against  the  original  payee, 
August  Doll,  usury  would  be  a  good  defense.''  It  is  not 
claimed  that  the  note  was  endorsed  by  the  payee.  The 
following  is  a  copy  of  the  note  taken  from  the  transcript: 

"$700.00.  Omaha,  Neb.,  March  25, 1880. 

"  Two  years  after  date  I  promise  to  pay  to  August  Doll 
or  order  seven  hundred  dollars  for  value  received,  n^tiable 
and  payable,  without  defalcation  or  discount,  at  the  banking 
house  of  Caldwell,  Hamilton  &  Co.,  at  Omaha,  Nebraska, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date  until  paid,  interest  payable  annually. 

"Horace  S.  Hollenbbck." 

The  note  being  thus  payable  to  August  Doll,  or  order, 
it  must  have  been  endorsed  by  him  in  order  to  the  transfer 
41 
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of  the  legal  title,  and  the  plaintiff,  without  such  endorse- 
ment,  took  it  as  a  mere  chose  in  action,  subject  to  all  equities 
or  other  defenses  that  attach  to  it  in  the  hands  of  the  payee, 
notwithstanding  that  he  purchased  it  for  full  value  and 
without  notice  of  any  defect.  See  Daniel  on  N^otiable 
Instruments,  §§  664  and  741,  and  authorities  there  cited. 

Counsel  for  appellant  cites  section  81  of  our  civil  code, 
which  is  as  follows :  '*  In  the  case  of  an  assignment  of  a 
thing  in  action,  the  action  by  the  assignee  shall  be  without 
prejudice  to  any  set-off,  or  other  defense  now  allowed;  but 
this  section  shall  not  apply  to  n^otiable  bonds,  promissory 
notes,  or  bills  of  exchange,  transferred  in  good  fitith,  and 
upon  good  consideration  before  due."  This  section  should 
be  read  in  connection  with  the  two  preceding  ones,  and  it 
should  be  borne  in  mind  that  before  the  adoption  of  the 
code  actions  at  law  were  not  necessarily  brought  in  the 
name  of  the  real  party  in  interest,  nor  could  they  be  in 
cases  of  transferred  or  assigned  choses  in  action ;  but  had 
to  be  brought  in  the  name  of  the  original  beneficiary,  for 
the  use  of  the  assignee  or  transferee.  The  object  of  the 
enactment  of  the  29th  and  30th  sections  of  the  code  was 
to  do  away  with  the  necessity  of  uses  and  trusts,  in  the  mat- 
ter of  bringing  and  prosecuting  actions  at  law;  and  the  ob- 
ject of  the  31st  section  was  to  prevent  such  change  in  the 
practice  affecting  injuriously  the  rights  of  defendants.  But 
as  the  rule  which  was  thus  being  changed  never  had  any 
applicability  to  negotiable  paper,  the  latter  clause  of  said 
section  was  added  ex  majori  cautela  lest  the  language  of  the 
first  clause  might  be  construed  to  change  the  existing  law 
applicable  to  such  securities. 

"Negotiable  instruments  may  also,"  says  Daniel,  "be 
assigned  by  a  separate  and  distinct  paper,  although  not  de- 
livered, as  by  deed  or  mortgage,  conveying  them  spedficaUy 
or  all  ^choses  in  action ';  but  it  has  been  held  that  such  an 
assignment  carried  only  the  equitable  and  not  the  legal 
title."    Id.,  §  748a.     In  all  such  cases  the  assignee  takes 
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sach  instrument,  subject  to  all  l^al  and  equitable  defenses 
which  adhered  to  it  in  the  hands  of  the  assignor. 

Counsel  for  appellant  in  his  brief  claims  that  as  the 
mortgage  was  assigned  by  the  mortgagee  to  plaintiff  and 
such  assignment  being  in  writing  on  the  back  of  the  mort- 
gage, the  same  may  be  construed  into  an  endorsement  of  the 
note,  the  mortgage  being  regarded  as  an  oMonge,  On  this 
point,  I  again  quote  from  Daniel :  '^It  is  not  necessary, 
however,  that  the  endorsement  should  be  upon  the  origi- 
nal bill  or  note,  in  order  to  constitute  it  such  in  the  full 
sense  of  the  term.  It  sometimes  happens  that  by  rapid 
circulation  from  hand  to  hand  the  back  of  the  paper  is  com- 
pletely covered  by  endorsements ;  and  in  such  cases  the 
holder  may  tack  or  paste  on  a  piece  of  paper  sufficient  to 
bear  his  own  and  subsequent  endorsements,  and  thereon 
the  endorsements  may  be  made.  Such  addition  to  the  orig- 
inal instruments  is  called  an  allonge^  and  it  becomes,  for 
the  purposes  above  named,  incorporated  as  a  part  of  it.'' 
Id.,  §  690.  Webster  defines  the  word  allonge  to  mean,  "  A 
paper  attached  to  a  bill  of  exchange  for  receiving  endorse- 
ments too  numerous  to  be  written  on  the  bill  itself."  In 
the  case  at  bar,  the  mortgage  and  note  were  not  attached 
or  &8tened  together;  and  had  they  been,  as  there  was  plenty 
of  room  remaining  blank  on  the  back  of  the  note  for  en- 
dorsements thereon,  it  would  be  a  forced  and  inadmissible 
construction  to  treat  the  mortgage  as  an  allonge  of  the  note. 
The  case  of  Orosby  v.  Rovhy  16  Wis.,  645,  cited  by  coun- 
sel for  appellants,  is  not  strictly  applicable;  but  even  if  it 
were,  candor  compels  me  to  say,  that  much  as  I  respect 
that  court,  and  especially  the  late  distinguished  judge  who 
wrote  the  opinion,  it  could  not,*  with  our  present  views  of 
the  law,  be  followed  in  this  court.  Messrs.  Vilas  and  Bry- 
ant, in  their  syllabus  to  that  case  in  the  annotated  edition 
of  Wisconsin  Reports,  fall  into  the  error  of  citing  Carpeti- 
ter  V.  Longariy  16  Wall.,  271,  and  Kenicott  v.  The  Super- 
visors^ Id.,  452,  as  affirming  Q'oaby  v.  Roub;  but  an  ex- 
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amination  of  those  cases  will  show  that  the  point  was  not 
involved  in  either  of  them. 

The  judgment  of  the  district  conrt  is  a£5rmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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31  ^1  Enoch  Brabshaw,  plaintiff  in  ebbob,  v.  The  State 
.30^1  o^  Nbbbaska,  defendant  in  ebbob. 

1.  Criminal  Law :  new  trial.  The  grounds  upon  wbich  a  new 
trial  may  be  granted  in  acriminal  case  are  prescribed  by  statute 
and  the  motion  therefor  must  be  filed  at  the  term  at  which  the 
yerdict  is  rendered,  and,  except  for  newly  discovered  eyldenoe, 
within  three  days  after  the  Verdict  was  rendered,  unless  una- 
Yoidably  preyented. 

9.  :    .    One  B.  was  convicted  of  murder  in  the  second 

degree  and  sentenced  to  imprisonment  for  life.  More  tiian  two 
years  after  the  judgment  was  rendered  he  filed  a  motion  fbr  a 
new  trial  in  the  district  court  where  he  was  tried  upon  the  ground 
of  newly  discovered  evideiice,  and  supported  the  motion  by  affi- 
davits. The  district  court  dismissed  the  prooeedingL  JSTeU^ 
Not  erroneous. 

Ebbob  to  the  district  court  for  Qage  coonfy.    Tried 
below  before  Bboady,  J. 

OoUyyj  Hazlett  &  Bates  and  L.  C.  Burr,  for  plaintiff  in 
error. 

WiUiam  Leeae,  Attorney  Oeneraly  for  the  state. 

Maxwell,  Ch.  J. 

In  May,  1883,  the  plaintiff  was  indicted  in  the  district 
<x>urt  of  (lage  county  for  the  murder  of  one  Henry  Voor- 
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heis,  and  was  arraigned,  and  plead  "Not  guilty."  On  the 
trial  of  the  cause  the  jury  found  him  guilty  of  murder  in 
the  second  degree,  and  he  was  sentenced  to  imprisonment 
for  life.  The  case  was  brought  into  this  court  for  review, 
and  no  error  found  in  the  record.  The  judgment  was 
therefore  affirmed.     Bradshaw  v.  Stcdey  17  Neb.,  147. 

In  October,  1885,  certain  relatives  of  the  plaintiff  filed 
a  motion  in  his  name  for  a  new  trial  in  the  district  court 
of  Grage,  upon  the  ground  of  newly  discovered  evidence, 
and  filed  a  large  number  of  a£Bdavit8  made  by  different 
persons,  containing  statements  and  allegations  which,  if 
true,  go  &r  to  explain  the  plaintiff's  conduct,  prove  an 
alibi,  and  at  least  cast  a  doubt  upon  the  correctness  of  the 
verdict  of  guilty.  The  district  court  overruled  the  motion, 
apparently  on  the  ground  that  the  statute  did  not  authorize 
the  proceeding,  and  the  cause  is  again  brought  into  this 
court  on  error.  The  attorney  general  now  moves  to  dis- 
miss the  proceedings  for  want  of  jurisdiction.  The  ques- 
tion presented  is,  the  authority  of  the  district  court  to  en- 
tertain a  motion  for  a  new  trial  filed  after  the  expiration  of 
the  term  at  which  the  judgment  was  rendered.  The  sub- 
ject is  regulated  entirely  by  statute. 

Section  490  of  the  criminal  code  provides  that,  "a  new 
trial,  after  a  verdict  of  conviction,  may  be  granted,  on  the 
application  of  the  defendant,  for  any  of  the  following  rea- 
sons, affecting  materially  his  substantial  rights:  .1st.  Ir- 
regularity in  the  proceedings  of  the  court,  ot  the  prose- 
cuting attorney,  or  the  witnesses  for  the  state,  or  any  order 
of  the  court,  or  abuse  of  discretion  by  which  the  defendant 
was  prevented  from  having  a  fair  trial.  2d.  Misconduct 
of  the  jury,  or  the  prosecuting  attorney,  or  witnesses  for 
the  state.  3d.  Accident  or  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against.  4th.  That  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  or  is  contrary 
to  law.  5th.  Newly  discovered  evidence  material  for  the 
defendant,  which  he  could  not  with  reasonable  diligence 
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have  discovered  and  used  at  the  trial.  6th.  Error  of  law 
occurriDg  at  the  trial.'' 

*'  See.  491.  The  appUcation  for  new  trial  shall  be  hy 
motion  upon  written  grounds  ,/i/ecl  at  the  term  the  verdict  is 
rendered,  and  shall,  except  for  the  cause  of  newly  discov- 
ered evidence  material  for  the  party  applying,  which  he 
could  not  with  reasonable  diligence  have  discovered  and 
produced  at  the  trial,  be  within  three  days  after  the  ver- 
dict was  rendered,  unless  unavoidably  prevented,"  etc. 

Sec.  492  requires  the  causes  enumerated  in  subdivisions 
2,  3,  and  6  of  section  490  to  be  sustained  by  affidavits,  and 
their  truth  may  be  controverted  by  affidavits.  The  plain- 
tiff's attorneys  admit  that  these  provisions  do  not  give  the 
plaintiff  a  right  to  file  a  motion  for  a  new  trial  more  than 
two  years  after  the  trial  took  place,  but  they  claim  relief 
under  section  318  of  the  civil  code,  which  authorizes  a 
petition  for  a  new  trial  to  be  filed  not  "more  than  one  year 
after  the  final  judgment  was  rendered."  If  we  should 
hold  that  this  section  was  applicable  to  criminal  cases,  still 
the  plaintiff  would  not  be  entitled  to  relief,  as  the  motion 
or  petition  was  filed  more  than  two  years  aft;er  the  final 
judgment  was  rendered. 

In  Kountz  v.  The  State,  8  Neb.,  294,  it  was  held,  that 
from  the  peculiar  language  of  section  508  of  the  criminal 
code,  that  the  limitation  of  time  for  taking  criminal  oases 
on  error  to  the  supreme  court  was  the  same  in  criminal  as 
in  civil  cases.  The  section  was  copied  verbatim  from  an- 
other state,  where  the  allowance  of  a  petition  or  writ  of 
error  involved  an  examination  of  the  entire  record  to  as- 
certain if  there  was  probable  error  in  the  record.  In  such 
cases  a  writ  of  error  was  to  be  allowed  as  in  civU  cases. 
This  would  seem  to  mean  in  the  same  manner  and  within 
the  same  time  as  in  civil  actions.  We  find  no  similar  pro- 
visions, however,  in  regard  to  new  trials.  The  writer  de- 
sires to  add,  that  the  rule  permitting  a  petition  for  a  new 
trial  to  be  filed  at  any  time  within  one  year  fi-om  the  ren- 
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dition  of  the  judgment  in  civil  actions  should,  where  there 
18  newly  discovered  evidence,  the  effect  of  which  is  to  cast 
donbt  on  the  correctness  of  the  verdict  or^how  the  defend- 
ant's innocence,  be  extended  to  criminal  cases.  Such  a 
rule,  in  cases  of  conviction  upon  circumstantial  evidence, 
if  properly  guarded  and  applied,  would  throw  an  additional 
safeguard  around  the  innocent,  and  tend  to  the  promotion 
of  justice;  but  in  the  absence  of  legislation  to  that  effect 
the  courts  are  without  authority  in  the  premises,  and  the 
motion  to  dismiss  must  be  sustained. 

Judgment  aocjordingly. 
Thb  other  judges  concur. 


Fbane  Stevens,  puontifp  in  erbob,  v.  The  State 
OF  Nebraska,  defendant  in  ebbob. 

1.  Criminal  Law:  nrFOBMATioN:  wmncssES.  It  is  by  stat- 
ute made  tbe  dnty  of  the  dlBtrict  attorney  to  endorse  on  an  in- 
ibrmation  the  names  of  the  witnesses  known  to  him  at  the  time 
of  filing  the  same;  and  at  such  time  before  the  trial  of  any  case 
as  the  court  may  by  rule  or  otherwise  precribe  he  shall  endorse 
the  names  of  such  other  witnesses  as  shall  then  be  known  to 
hiuL  There  is  no  provision  authorizing  the  endorsement  of 
additional  names  during  the  trial. 

3.     :    LABOENT.     Where  a   party  feloniously  took  a  coat 

which  contained  a  watch  in  the  iK>cket,  of  which  he  claimed  not 
to  be  aware  at  the  time  of  the  taking,  but  which  he  appropri- 
ated, EM^  That  he  was  liable  for  all  the  property  taken  by  him. 

8.    :    BOBBEBT.    To  constitute  robbery  the  property  must  be 

taken  by  force  or  yiolence,  and  with  the  intent  to  rob  or  steal. 

4.  — — :    — — .    A  person  charged  in  an  information  with  rob- 

bery may  be  conyicted  of  larceny,  as  the  greater  includes  the 
lees  offense. 

Erbob  to  the  district  court  for  Cass  county.     Tried 
below  before  MrrcHELL,  J. 
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8.  P.  VanaMaj  for  plaintiff  in  error. 

WiUiam  Leese,  Attorney  OenercUy  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  of  robbery  at  the  December 
term,  1885,  of  the  district  court  of  Cass  county,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  three  years. 

The  first  error  relied  upon  is,  that  the  evidence  is  not 
sufficient  to  warrant  a  verdict  of  guilty  of  the  offense  charged. 
For  reasons  stated  in  this  opinion  a  new  trial  must  be 
granted ;  therefore  we  will  not  comment  upon  the  evidence; 
but  if  the  only  error  relied  upon  was  that  the  verdict  was 
against  the  weight  of  evidence,  it  would  not  be  set  aside. 
The  first  objection,  therefore,  is  not  well  taken. 

2.  That  the  court  permitted  two  witnesses,  whose  names 
were  not  endorsed  on  the  information  before  the  trial,  to 
testify  over  the  objection  of  the  plaintiff. 

Sec.  579  of  the  criminal  code,  provides  that  "all  infor- 
nuttion  shall  be  filed  during  term  in  the  court  having  jur- 
isdiction of  the  offense  specified  therein,  by  the  prosecuting 
attorney  of  the  proper  county  as  informant;  he  shall  sub- 
scribe his  name  thereto  and  indorse  the  names  of  the  wit- 
nesses known  to  him  at  the  time  of  filing  the  same;  and  at 
such  time  before  the  trial  of  any  case  as  the  court  may  by 
rule  or  otherwise  prescribe,  he  shall  endorse  the  names  of 
such  other  witnesses  as  shall  then  be  known  to  him.'' 

It  will  be  seen  that  the  prosecuting  attorney  is  required 
to  endorse  on  the  information  the  names  of  all  thewiine8»e$ 
known  to  him  at  the  time  of  filing  the  information;  and  at 
such  time  before  the  trial  as  the  court  may  by  rule  or  other* 
wise  prescribe  ppcoeribc  he  shall  endorse  thereon  the  names 
of  such  other  witnesses  as  shall  then  be  knoum  to  him.  This 
is  an  entirely  new  provision,  that  no  doubt  was  intended  to 
apprise  the  accused  in  advance  of  the  trial  what  witnesses 
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would  testify  against  him,  and  thus  enable  him  to  make 
preparation  for  the  production  of  testimony  in  his  own  be- 
half, or  if  some  of  his  witnesses  are  absent  that  he  may 
be  able  to  make  a  satisfactory  showing  for  a  continuance. 
The  evident  object  is  to  avoid  surprise  to  the  accused.  A 
number  of  the  provisions  of  our  criminal  code  are  copied  sub- 
stantially from  the  statutes  of  Illinois,  some  sections  ver- 
batim. In  Gardiner  v.  People,  3  Scam.,  89,  and  Oalea  v* 
People,  14  111.,  435,  it  was  held  without  a  provision  similar 
to  section  679,  that  where  the  prosecution  was  aware  of 
the  existence  and  necessity  of  evidence  before  the  commence- 
ment of  the  trial,  it  was  usual  to  require  him  to  give  the 
accused  notice  of  his  intention  to  call  such  witnesses,  so  that 
the  accused  could  apply  for  a  continuance  if  he  saw  fit. 
There  is  no  hardship  in  this  rule,  and  it  is  clearly  in  further- 
ance of  a  fair  trial,  and  being  a  positive  provision  of  the 
statute  it  cannot  be  disregarded.  The  cases  cited  on  behalf 
of  the  state  from  Kansas  do  not  seem  to  be  based  on  a 
statute  similar  to  ours. 

In  State  v.  MoKinney,  31  Kas.,  576,  it  is  said :  "  There 
is  nothing  in  the  rule  of  the  court  quoted  in  the  record 
which  substantially  abridges  this  discretion  (of  the  court), 
or  which  renders  the  action  of  court  in  this  case  subject  to 
just  exceptions. ^^  But  there  seems  to  be  no  discretion  as 
to  such  endorsement  given  to  our  courts  by  the  statute. 
The  court  therefore  erred  in  permitting  the  prosecuting 
attorney  to  endorse  the  names  of  Patrick  Kinney  and 
William  Duggan  on  the  information  during  the  progress 

/the  trial,  and  then  immediately  call  them  as  witnesses. 
3.  That  the  court  erred  in  refusing  to  give  the  follow- 
ing instruction :  "The  defendant  is  charged  with  robbing 
one  Oliver  Scott  of  one  overcoat  and  one  watch.  If  you 
find  from  the  evidence  that  at  the  time  of  the  taking  of 
said  coat  the  watch  was  in  the  pocket  of  the  coat,  and  that 
the  defendant  did  not  knoW  it  was  thei«,  but  afterwards 
found  it  there,  then  he  could  not  be  charged  with  the  in- 
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teDt  to  rob  him  of  the  watch^  and  the  fact  that  the  watch 
was  afterwards  found  od  the  person  of  the  defendant  and 
in  his  possession^  is  not  sufficient  to  warrant  you  in  finding 
him  guilty  of  the  robbery  of  the  watch.''  It  will  not  be 
seriously  contended  that  the  above  instruction  states  the 
law  correctly.  The  party  took  the  coat  which  contained  a 
watch,  and  appropriated  all  the  property  to  his  own  use^ 
There  was  but  one  act,  and  the  party  committing  it  is  liable 
for  all  the  property  taken  by  him.  The  instmction  was 
therefore  properly  refused. 

4.  The  plaintiff  asked  the  court  to  give  the  following 
instruction,  which  was  refused: 

'^  The  fact  that  the  defendant  took  the  properly  in  ques- 
tion from  the  person,  and  that  it  was  afterwards  foand  in 
his  possession,  is  not  sufficient  to  convict  him  of  robbery. 
You  must  further  find  from  the  evidence  beyond  all  rea* 
sonable  doubt  that  the  defendant  took  it  from  the  person 
by  force  and  in  spite  of  his  resistance,  with  the  intent  to 
rob  or  steal,  and  imless  you  do  so  find  you  most  find  the 
defendant  not  guilty.^' 

Sec.  18  of  the  criminal  code  provides  that,  ''If  any  per- 
son shall  forcibly  and  by  violence,  or  by  patting  in  fear, 
take  from  the  person  of  another  any  money  or  personal 
property  of  any  value  whatever,  with  the  intent  to  rob  or 
steal,  every  person  so  offending  shall  be  deemed  guilty  of 
robbery,  and  upon  conviction  thereof  shall  be  imprisoned 
in  the  penitentiary  not  more  than  fift;een  nor  less  than  three 
years."  We  find  no  instruction  given  by  the  court  that 
covered  the  law  stated  in  the  above,  and  we  think  the  in- 
struction should  have  been  given. 

6.  Objection  is  made  that  the  court  did  not  instruct  the 
jury  that  they  could  find  the  plaintiff  guilty  of  larceny  if 
the  proof  failed  to  ahow  sufficient  evidence  or  putting  in 
fear  to  constitute  robbery.  There  is  no  doubt  that  a  trial 
and  acquittal  foe  robbery  is  a  bar  to  an  indictment  for 
larceny  where  the  property  allq^ed  to  have  been  taken  is 
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the  same.  The  People  v.  MoOowan,  17  Wend.,  386.  In 
this  case  it  is  said  by  Cowen,  J.,  speaking  for  the  court: 
^'The  first  indictment,  though  for  a  robbery,  involved  the 
question  of  simple  larceny,  of  which  the  person  under  that 
indictment  might  have  been  convicted. '^ 

This  is  upon  the  principle  that  where  several  crimes  are 
included  one  within  the  other,  a  conviction  of  the  higher 
bars  a  prosecution  for  any  lower,  since  the  greater  includes 
the  less.  And  as  a  rule  the  same  consequences  follow  an 
acquittal,  because  generally  there  can  be  a  conviction  for 
the  lower  on  an  indictment  for  the  higher.  1  Bish.  Cr. 
Law,  §  682.  Lohman  v.  The  People,  1  Comst,  379. 
Thayer  v.  Boyle,  80  Me.,  479.  State  v.  Toumaenda,  2  Har- 
rington (Del.),  546.  In  the  case  last  cited  it  is  said :  '^  The 
plea  of  ardrefoia  acquit  is  founded  on  the  principle  that 
no  man  shall  be  placed  in  peril  of  l^al  penalties  more 
than  once  upon^the  same  accusation.  4  Cr.  Rep.,  40-43. 
Hawk.  b.  2  0.^26,  §  68-35,  §  1,  4  Bl.  C.  The  plea  of 
autrefois  convict  depends  on  the  same  principle  that  no 
man  shall  be  put  in  peril  of  punishment  more  than  once 
for  the  same  offense.^'  *  *  *  "To  plead  avtrefoie 
convict  with  effect  the  crime  must  be  the  same  in  fact  for 
which  the  defendant  was  before  convicted,  or  must  be 
necessarily  included  in  the  former.^' 

In  Staie  v.  Lewis,  2  Hawks,  98,  where  two  indictments 
were  found  against  a  party  at  the  same  term,  one  for  bur- 
glaiy  and  larceny  and  the  other  for  robbery,  and  both  in- 
dictments charged  the  same  felonious,  taking  of  the  same 
goods,  the  person  was  tried  on  the  first  indictment  and 
found  guilty  of  larceny.  No  sentence  was  passed  on  the 
prisoner  under  this  conviction,  and  the  Attorney-General 
directed  a  nolle  to  be  entered  on  the  indictment,  which  the 
court  refused  to  permit.  The  Attorney-General  then  sought 
to  arraign  the  prisoner  on  the  indictment  for  robbery. 
The  court  say:  "It  is  admitted  in  this  case  that  both 
indictments  are  for  the  same  felonious  taking  of  the  same 
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goods.  The  defendant  is  found  gailty  of  grand  larceny 
on  that  indictment  which  charges  a  burglary  and  stealing. 
The  other  indictment  is  for  robbery ;  a  robbery  is  a  lar- 
ceny, but  of  a  more  aggravated  kind.  The  first  is  a  sim- 
ple larceny ;  the  other  is  a  compound  or  mixed  larceny, 
because  it  includes  in  it  the  aggravation  of  a  felonious 
taking  fibm  the  person.  Now  suppose  the  defendant 
should  be  tried  and  found  guilty  on  the  second  indictment? 
It  must  certainly  follow  that  he  had  been  tried  twice  for 
the  felonious  taking  of  the  same  goods."  See  also  Roberts 
V.  State,  14  Geo.,  8. 

The  elements  of  robbery  to  be  averred  and  proved  are — 
first,  a  larceny;  second,  wherein  the  asportation  is  from 
one's  person;  and  third,  is  effected  by  force  or  putting  the 
person  in  fear.  2  Bish.  Cr.  Pro.,  §  1001.  An  indictment 
for  robbery  therefore  includes  larceny,  and  the  accused  may 
be  convicted  of  that  ofiense.  It  follows  that  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

BeVEBSED  ASD  BElf  Ain>ED. 

The  other  judges  concur. 


^-^  F.  C.  Hoyt,  plaintipp  in  erbob,  v.  S.  H.  Sghuyleb 

^  ^  ET  AL.,  DEPENDANTS  IN  ERBOB. 

49    189 

ltf~^  1.    Conveyance:    vhavq  deed:    NoncE.    Under  section  19, 

chapter  43,  of  the  Beviaed  Statutes  of  1806,  a  deed  when  filed 
for  record  in  the  county  clerk's  office  and  duly  entered  in  the 
index,  was  oonstmctiye  notice  to  all  the  world  of  the  rights  of 
the  grantee  conferred  by  such  instrument. 

%    :    QUIT  CLAIM  DEED:    DEFECTTYB  BBOOBD.    Where  the 

grantor  in  a  quit  claim  deed  had  previously  conveyed  the  real 
estate,  which  deed  had  been  properly  entered  on  the  index,  but 
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defectivelj  recorded,  and  it  did  not  appear  that  the  seoond 
grantee  was  a  purchaser  in  good  faith  for  a  valaable  considera- 
tion and  without  notice,  JJeM,  That  the  seoond  purchaser  was 
not  entitled  to  protection. 

3.  '-^ :    ;     title:     bona  fidk  pubchabeb.    A  party 

who  claims  title  under  a  quit  claim  deed  from  a  grantor  who 
had  previouslj  conveyed  all  his  right,  title,  and  interest  in  the 
real  estate  to  another,  and  the  effect  of  the  second  deed,  if  sus- 
tained, will  be  to  deprive  the  first  grantee  of  his  title,  must 
make  a  dear  case  of  bona  fides  on  his  part  befbre  his  deed  will 
be  sustained. 

Ebbor  to  the  district  court  for  Richardson  countj. 
Tried  below  before  Davidson,  J. 

J,  B.  Cope  and  Frank  Martin,  for  plaintiff  in  error,  cited : 
lAby  V.  Wdfy  10  Ohio,  83.  Lessee  of  Jennings  v.  Wood,  20 
Ohio,  261 .  Broum  v.  Banner  Coal  &  Oil  Cb.,  97  111.,  214. 
Edminster  v.  Hxggins^  6  Neb.,  269.  ^ 

0.  OiUespie,  for  defendants  in  error,  cited:  Lincoln  B. 

&  8.  Ass'n  V,  Hass,  10  Neb.,  684.     Alien  v.  Hottonj  20 

Pick.,  458.    Walker  v.  Lincoln,  45  Me.,  67.  OaldweU  v. 
Stgoumey,  19  Conn.,  48. 

Maxwell,  Oh.  J. 

This  is  an  action  to  quiet  title.  The  defendants  filed  an 
answer  to  the  petition,  to  which  the  plaintiff  demurred,  and 
the  demurrer  was  overruled,  to  which  the  plaintiff  excepted, 
and  now  assigns  the  same  for  error.  The  property  in- 
volved is  lot  12,  block  31,  in  the  town  of  Rulo,  Richard- 
son county.  The  defendants  in  their  answer  allege  that 
James  W.  Hosford  is  the  owner  of  said  lot ;  that  about 
the  6th  day  of  May,  1871,  one  Frank  Carter,  being  the 
owner  of  said  lot,  conveyed  the  same  to  Samuel  H.  Schuy- 
ler, one  of  the  defendants,  by  quit  claim  deed ;  that  on 
or  about  May  16th,  1871,  said  deed  was  duly  filed  for  rec- 
ord in  the  county  clerk^s  office  of  said  county  and  correctly 
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indexed  in  the  general  index  of  deeds  of  said  ooanfy ;  that 
the  index  entries  were  double^  showing  the  same  alphabet- 
ically from  grantor  to  grantee  and  to  grantee  of  grantor  in 
accordance  with  the  statute  regulating  the  record  of  trans- 
fers of  real  estate;  a  copy  of  the  index  is  set  out  in  the 
answer ;  that  after  indexing  said  deed  correctly  the  derk 
in  recording  the  same  in  full  upon  the  records  by  mistake 
and  oversight  recorded  the  description  of  the  propoty  as 
lot  five^  ii)  block  31,  instead  of  lot  12,  in  block  31;  that 
on  or  about  the  15th  day  of  April,  1873,  Samuel  A. 
Schuyler  conveyed  said  lot  to  James  W.  Hosford,  one  of 
the  defendants,  who  caused  his  deed  therefor  to  be  duly 
recorded;  that  the  plaintiff  cannot  claim  to  be  a  good  faith 
purchaser  of  said  lot,  as  he  received  only  a  quitclaim  deed 
for  the  same,  and  as  Carter  had  conveyed  all  his  right  and 
title  more  than  ten  years  before  that  date  the  plaintiff  ac- 
quired no  title,  etc. 

The  plaintiff  in  his  petition  alleges,  '^  that  some  time  in 
and  during  the  month  of  December,  1882,  this  plaintiff 
entered  into  n^otiation  for  the  purchase  of  certain  build- 
ing lots  situated  in  the  town  or  village  of  Bulo,  Richard- 
son county,  Nebraska,  among  which  was  lot  No.  twelve 
in  block  No.  thirty-one  in  Rulo  proper  aforesaid,  with 
one  Carter,  who,  sometime  prior  thereto,  had  been  a 
resident  of  said  Bulo,  but  who  at  the  time  of  said  nego- 
tiation was  and  for  some  time  prior  thereto  had  been 
a  resident  of  Solomon  City,  Kansas;  that  said  Carter,  at 
the  time  of  said  n^otiation,  informed  said  plaintiff  that 
he  did  not  know  what  lots  or  property  he  owned  in  Bulo, 
and  sent  this  plaintiff  all  of  his  deeds — among  which  was  a 
warranty  deed  for  lot  No.  12  in  block  No.  31  in  said 
Bulo — of  the  property  to  which  he  held  title,  and  wrote 
and  instructed  this  plaintiff  to  examine  the  records  of  Rich- 
ardson county  to  find  out  and  determine  to  which  lots  or 
property  he  held  good  title;  that  this  plaintiff  did  there- 
upon examine  said  records,  and  found  that  he  appeared 
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from  said  records  to  be  the  owner  of  certain  lots  in  fee 
simple^  among  which  was  lot  No.  12  in  block  No.  31  in 
said  Bulo;  that  thereupon  this  plaintiff  informed  said 
Carter  of  the  fact^  and  offered  said  Carter  the  sum  of  $76 
for  four  different  lots,  one  of  which  was  lot  No.  12  in  block 
No.  31  in  said  Rulo,  and  requested  said  Carter  to  execute 
a  warranty  deed  for  the  same  to  this  plaintiff  in  considera- 
tion thereof,  which  said  Carter  refused  so  to  do,  upon  the 
ground — 1st,  that  he  did  not  actually  know  and  could 
not  actually  say  what  building  lots  or  what  property  he 
owned,  in  said  Rnlo;  and  2d,  that  he  never  had  given 
any  other  kind  of  a  deed  than  a  quit-claim  to  property  in 
Rulo,  and  never  should  or  would,  which  latter  fact  this 
plaintiff  found  to  be  true,  and  thereupon  accepted  the  quit- 
claim deed  hereinafter  set  out;  that  afterwards,  and  on  or 
about  the  second  day  of  February  in  the  year  .1883,  said 
Carter,  in  consideration  of  the  sum  of  $75,  duly  made  and 
executed  a  quit-claim  deed  to  this  plaintiff  of  four  several 
lots,  one  of  which  (No.  12,  block  31)  lots  was  held  and 
was  occupied  by  one  Fred  Evens,  who  claimed  to  be  the 
owner  thereof,  and  which,  by  reason  thereof,  the  same  was 
worthless  to  this  plaintiff,  and  which  fact  was  known  to 
this  plaintiff  at  the  time  of  his  purchase  thereof;  said  lots 
were  situated  in  the  said  town  of  Bulo;  that  said  Carter  sent 
said  deed  to  this  plaintiff  by  express,  C.  O.  D.,  and  this 
plaintiff,  before  accepting  said  deed,  again  examined  the 
records  of  Richardson  county  as  to  the  title  of  said  Carter 
to  lots,  one  of  which  was  lot  No.  12  in  block  No.  31  in 
said  Rulo,  and  it  appeared  from  said  records  that  said  Car- 
ter was  the  owner  of  said  lots  in  fee  simple  absolute;  that 
thereupon  this  plaintiff  paid  to  the  express  company  for 
the  use  of  said  Carter  the  sum  of  $76,  and  express  charges 
thereon,  as  and  for  the  consideration  of  said  lots  and  the 
title  thereto,  and  thereupon  this  plaintiff  delivered  said  deed 
to  the  county  clerk  of  Richardson  county  for  record,  who 
thereupon  duly  and  regularly  recorded  and  indexed  the 
same  in  the  book  of  records  thereof.'' 
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Sec.  18,  chap.  43,  Revised  Statutes  of  1866,  whidi  was 
in  force  when  the  deed  from  Carter  to  Schuyler  for  the  lo 
in  question  was  filed  for  record,  was  as  follows:  '^The 
county  clerk  must-keep  an  index,  the  pages  of  which  are 
so  divided  as  to  show  in  parallel  columns — 1st,  the  grantor; 
2d,  the  grantee;  3d,  the  time  when  the  instrument  was  filed ; 
4th,  the  date  of  the  instrument;  6th,  the  nature  of  the  in- 
strument ;  6th,  the  book  and  page  where  the  record  thereof 
may  be  found;  7th,  the  description  of  the  land  conveyed, 
in  the  following  manner: 


I 


I 


DESGBIFnON. 


A.B. 


CD. 


1866. 
Jan.  1. 


1866. 
Jan.  1. 


Deed. 


No.l. 


325. 


(Descriplaon  of 
land.) 


Sec.  19.  ^'  The  county  clerk  must  endorse  upon  every 
instrument  properly  filed  in  his  office  for  record,  the  min- 
ute, hour,  day,  month,  and  year,  when  it  was  so  filed,  and 
shall  forthwith  make  the  returns  in  the  index  provided  for 
in  the  last  preceding  section,  except  that  of  the  book  and 
page  where  the  record  of  the  instrument  may  be  found,  and 
from  that  time  such  entries  shall  furnish  constructive  no- 
tice to  all  the  world  of  the  rights  of  the  grantee  conferred 
by  such  instrument/' 

Sec.  20  provides  that  the  index  shall  be  a  double  one^ 
showing  the  names  of  the  grantors  and  the  other  of  the 
grantees. 

These  sections  made  the  index  of  deeds  constnictive  no- 
tice to  all  the  world  of  the  rights  of  the  grantee  oonfiBrred 
by  the  instrument  Probably  such  would  have  been  the 
result  without  a  direct  provision  to  that  effect  The  legis- 
lature, in  requiring  an  index  and  prescribing  what  it  ahoold 
contain,  intended  it  for  the  purpose  of  rendering  the  con- 
tents  of  the  records  readily  aooesaible.    It  was  not  intended 


JANTJART  TERM,  1886.  667 

Hoyt  y.  Schuyler. 

as  a  useless  appendage,  and  still  require  that  a  purchaser, 
notwithstanding  the  index,  must  spend  days  or  weeks  read- 
ing the  records  to  see  if  deeds  exist  which  have  not  been 
indexed.  The  act  providing  for  a  numerical  index  did  not 
become  a  law  until  1878,  and  need  not  be  considered  here. 
Metz  V.  State  Bank,  7  Neb.,  165. 

We  hold  therefore  that  the  plaintiff  received  notice  from 
the  index  of  the  conveyance  from  Carter  to  Schuyler,  and 
is  not  entitled  to  the  relief  sought. 

2.  There  is  no  allegation  in  the  petition  or  claim  in 
the  brief  of  the  appellant  that  he  was  a  bona  fide  purchaser; 
while  the  circumstances  of  the  case  as  well  as  the  form  of 
the  conveyance  repel  the  inference  of  a  bona  fide  purchase. 
He  alleges  that  Carter  told  him  he  did  not  know  what  lots 
or  property  he  (Carter)  owned  in  Bulo ;  but  he  sent  the 
plaintiff  all  of  his  deeds,  among  which  was  a  warranty  deed 
for  lot  12.  Carter,  however,  refused  to  make  a  warranty 
deed,  alleging  that  he  never  had  given  any  other  than  a 
quit  claim  deed.  This  may  be  true,  and  still  it  will  not 
help  the  plaintiff's  case.  He  merely  took  the  interest  of 
Carter,  and  as  he  had  previously  conveyed  all  his  right, 
title,  and  interest  in  the  lot,  the  grantee  under  the  second 
deed  took  nothing.  It  is  the  purchaser  in  good  faith  for  a 
valuable  consideration  and  without  notice  of  defects  in  the 
title,  or  such  knowledge  as  if  proper  inquiry  were  made 
would  lead  to  notice,  that  is  protected;  and  the  plaintiff 
fails  to  show  that  he  is  entitled  to  such  protection,  while 
it  is  pretty  clear  that  he  is  not.  A  party  who  claims  title 
under  a  quit  claim  deed  from  one  who  had  formerly  con- 
veyed his  title  to  another,  and  the  effect  of  which  will  be 
to  deprive  the  first  grantee  of  his  title,  must  make  a  clear 
case  of  bona  fides  on  his  part  before  his  title  will  be  sus- 
tained. The  answer  states  a  complete  defense  to  the  action, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
42 
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Joseph  H.  Hall,  plaintiff  in  ebbob^  y.  Jesse  B. 

Stbode^  defendant  in  ebbob. 

1.  Attorney :  assiokment  of  judghbnt  to:  action  by  third 
pabty:  pleadings.  One  8.,  an  attorney  at  law,  brought  an 
action  in  favor  of  Mrs.  C.  against  the  city  of  P.  for  iz^'niies  aos- 
tained  by  her  by  feklling  into  an  excavation,  and  afterwards  re- 
covered  |1,000|  which  judgment  he  afterwards  purchased  and 
took  an  assignment  of.  Afterwards  one  H.,  the  physician  who 
had  attended  Mrs.  C,  brought  an  action  against  8.  and  alleged 
in  his  petition  in  substance  that  he  had  employed  8.  as  an  at- 
torney to  collect  his  claim  against  Mrs.  C.  while  the 
against  the  city  was  pending;  that  as  sach  attorney  8.  had  < 
trol  of  the  judgment  in  favor  of  Mrs.  C,  who  was  willing  to  pay 
the  claim  of  H.,  but  that  S«  ''  failed,  ref^ised,  and  neglected  to 
collect  said  claim  or  any  part  thereof,  as  he  had  agreed  to  do," 
and  in  disregard  of  his  duties  purchased  said  judgment,  and 
took  an  assignment  thereof  to  himself,  whereby  H.  lost  his  daim, 
the  answer  being  a  denial,  Hddy  That  the  issue  raised  by  the 
pleadings  was,  whether  or  not  Mrs.  C.  would  have  paid  the 
elaim  out  of  the  judgment  if  8.  had  sought  to  have  such  pay- 
ments made,  and  was  prevented  from  doing  so  by  the  aasignment 
to  8.,  and  whether  8.  was  employed  as  an  attorney  for  H.,  and 
the  question  of  the  legal  liability  of  Mrs.  C.  was  not  in  issne. 

9.  Trial:  pleadinos.  A  case  should  be  submitted  to  the  juy 
on  the  issues  made  by  the  pleadings. 

8.  Parties.  If  a  defect  of  parties  does  not  aivpear  on  the  fiiMse  <tf 
the  petition,  and  is  thereby  corrected  by  demurrer,  it  must  be 
pleaded  in  the  answer,  or  it  will  be  waived. 

Ebbob  to  the  district  court  for  Cass  county.    Tried  be- 
low before  Mitchell,  J. 

8.  P.  Vanatta  and  Beeson  &  SiUlwan,  for  plaintiff  in  error, 

Byron  Clark  and  /.  B.  Strode,  for  defendant  in  error. 

Maxwell,  Ch,  J. 

This  case  was  submitted  to  the  court  at  the  Jaljr  term, 
1885,  but  as  the 'court  was  in  doubt  on  some  of  the  propo* 
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Bitions  involved,  a  re-argnment  was  ordered  and  the  cause 
was  i^in  submitted  at  the  present  term.  As  the  princi- 
pal errors  relied  upon  are  in  regard  to  the  giving  and  re- 
fusing instructions,  and  that  the  verdict  is  against  the  weight 
of  evidence,  it  is  necessary  to  a  full  understanding  of  the 
case  to  set  out  the  substance  of  the  pleadings  and  evidence. 

In  October,  1884,  the  plaintiff  filed  his  petition  in  the 
court  below,  in  which  he  allies  that  the  defendant  is  an 
attorney  at  law;  that  about  August,  1881,  he  employed 
defendant  as  an  attorney  to  collect  an  account  against  one 
Sarah  Collins,  in  favor  of  plaintiff,  for  the  sum  of  $59. 
That  defendant  accepted  said  employment  and  agreed  to 
collect  said  account.  That  defendant,  as  the  attorney  of 
the  said  Sarah  A.  Collins,  afterwaixls,  and  while  he  so  held 
said  account  for  collection,  recovered  a  judgment  in  the 
district  court  of  Cass  county  in  her  favor  against  the  city 
of  Plattsmouth  for  the  sum  of  $1,000,  and  had  control 
thereof.  That  while  defendant  had  control  of  said  judg- 
ment, said  Sarah  A.  Collins  was  willing  to  pay  plaintiff's 
claim,  so  held  by  defendant  for  collection,  out  of  said  judg- 
ment, and  defendant  could,  by  the  use  of  due  diligence, 
have  collected  said  claim.  That  defendant  afterwards,  in 
disregard  of  his  duties  to  plaintiff,  purchased  said  judgment 
from  said  Collins.  That  defendant  failed,  refused,  and 
neglected  to  collect  said  claim  or  any  part  thereof  as  he 
agreed  to  do.  That  said  Sarah  A.  Collins  is  insolvent  and 
has  no  other  property  out  of  which  said  daim  can  be  made. 
That  by  reason  of  said  defendant  &iling,  n^lecting,  and 
refusing  to  collect  said  claim  out  of  said  judgment,  and  by 
reason  of  defendant  purchasing  said  judgment  and  having 
it  assigned  to  himself,  plaintiff  has  lost  his  said  daim,  and 
has  been  to  great  expense  and  trouble  in  and  about  trying 
to  collect  the  same,  to  his  damage  in  the  sum  of  fifty-nine 
dollars,  for  which  he  claims  judgment  with  costs. 

On  the  14th  day  of  November,  1884,  the  defendant  filed 
his  answer,  setting  up  his  defense  as  follows :  '^  Denies  that 
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he  is  indebted  to  plaintiff  in  any  sum  whatever.  Denies 
that  on  or  about  August,  1881^  or  at  any  other  time,  pl'tf 
employed  him  as  an  attorney  at  law  to  collect  an  aooount 
of  about  $59;  due  from  Mrs.  Sarah  A.  Collins  to  plaintiff. 
Denies  that  he  ever  undertook  to  collect  any  such  claim  as 
alleged  in  plaintiff's  petition,  and  denies  each  and  every  al- 
legation of  said  petition/' 

On  the  7th  day  of  May,  1885,  there  was  a  trial  to  a  jury, 
with  verdict  for  defendant. 

At  the  trial  the  following  proceedings  were  had : 
'^  Plaintiff  testified  that  he  was  a  physician  and  surgeon. 
That  in  the  summer  of  1881,  Mrs.  Collins  fell  into  a  cellar- 
way  and  received  injuries,  and  that  I  attended  her  as  a  phy- 
sician, and  my  bill  amounted  to  $59,  which  I  gave  to  Mr. 
Strode  to  collect  for  me,  as  my  attorney.  I^o  part  of  said 
bill  has  ever  been  paid.  I  knew  that  Mrs.  Collins  W98 
not  able  to  pay  my  bill,  and  as  Mr.  Strode  had  done  busi- 
ness for  me  before,  I  gave  him  the  account  to  collect.  Told 
him  to  be  sure  and  collect  it ;  he  said  he  would,  asked  me 
who  it  was  charged  to,  told  him  to  Jonathan  Collins.  He 
said  the  judgment  will  be  in  favor  of  Mrs.  Collins  and 
your  bill  cannot  be  collected  from  her  if  it  is  charged  to 
Mr.  Collins,  and  he  advised  me  to  change  it  to  Mrs.  Col- 
lins, which  I  did.  Told  him  they  could  not  pay  the  bill 
unless  it  was  out  of  the  judgment.  Strode  was  prosecut- 
ing an  action  against  the  city  of  Plattsmouth  for  Mrs.  Col- 
lins to  recover  damages  for  her  injuries.  Mrs.  Collins  re- 
covered judgment  against  the  city,  and  in  May,  1884, 1 
asked  Strode  when  he  could  get  some  money  out  of  the 
Collins  judgment  forme;  he  said  he  could  not  say  just 
when,  but  tlie  city  council  had  levied  a  tax,  and  as  soon  as 
it  was  collected  the  judgment  would  be  paid  and  I  can  get 
your  pay  out  of  the  judgment  for  you.  Frequently  before 
that  I  had  spoken  to  him  about  it  and  told  him  I  wanted 
him  to  look  after  it  The  conversation  in  May  occurred  in 
front  of  my  house;  Mr.  Lindsey  was  present,  dark  was 
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with  Strode,  and  dnrmg  the  conversation  he  walked  on. 
Had  a  conversation  with  him  again  in  June,  1884,  in  front 
of  Mayer's  store;  asked  him  about  the  ooUection  of  the 
judgment,  and  he  said  he  and  Smith  had  bought  the  judg- 
ment and  it  was  assigned  to  him,  and  that  he  did  not  col- 
lect my  account,  that  he  came  to  my  o£Sce  to  let  me  know 
that  they  had  sold  the  judgment  before  the  money  was 
paid,  but  that  I  was  not  in  and  he  could  not  collect  it  un- 
less I  was  there.  I  said  to  him:  'I  know  better;  yon 
were  my  attorney;  you  could  collect  it;  do  you  mean  to 
deny  that  you  said  you  would  collect  this  account  for  me?  ^ 
He  said :  *  No,  doctor,  I  told  you  I  would  try  and  collect 
the  account  if  I  could.'  I  made  no  effort  to  collect  the 
bill,  because  I  had  employed  Strode  to  look  after  iV 

CR068-EXAMINATIOK. 

McCauley  and  Mayer  were  present  at  the  last  conversa- 
tion. Strode  had  an  office  at  the  time  he  commenced  the 
suit  for  Mr.  Collins  in  the  Fitzgerald  block.  Don't  know 
who  else  was  doing  business  there. 

Q.  63.  Don't  you  know  as  a  matter  of  fact  that  Smith 
&  Strode  were  acting  as  attorneys  at  that  time,  and  at  that 
place,  in  partnership? 

A.  No  sir,  I  did  not,  nor  I  did  not  care,  because  I  had 
transacted  business  with  Strode  before,  and  he  brought  in 
no  partners  at  all. 

Q.  What  business  did  Strode  ever  transact  for  you  as 
an  individual  before  that  time  ? 

A.  Strode  had  not  transacted  any  business  before  that 
for  me  that  I  know.     The  other  businesss  was  in  '82  or  '88. 

Q.  66.  Did  you  not  know  as  a  matter  of  &ct  at  that 
time,  and  for  some  time  prior  to  that  time,  that  Messrs. 
Smith  <&  Strode  were  doing  business  in  this  office  in  the 
Fitzgerald  block,  advertised  as  such  in  the  papers,  and  had 
a  sign  over  the  door,  and  held  themselves  out  to  the  world 
as  partners? 
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A.  No^  I  did  not  I  did  not  take  the  aooount  to  the 
office  of  Smith  &  Strode  for  the  purpose  of  haying  it  pot 
in  the  petition  of  Mrs.  Collins.  I  was  in  Strode's  office; 
don't  know  whether  Mr.  Smith  was  located  in  that  office 
or  not.  I  had  been  living  in  this  town  eight  or  nine  years, 
and  have  known  Mr.  Strode  and  Mr.  Smith  daring  moet 
of  that  time. 

Q.  64.  And  you  have  known  what  business  they  were 
in? 

A.  Yes^  sir.  I  know  that  Smith  is  a  lawyer  here,  and 
Strode  is  a  lawyer,  and  I  knew  the  firms  changed  round  a 
good  deal,  I  went  to  Strode  to  put  this  account  on  the  books. 
Mrs.  Collins  had  told  me  he  was  her  attorney  in  the  case. 

Strode  said  the  account  would  be  put  into  the  petition 
but  did  not  say  be  wanted  it  for  that  purpose ;  he  said  it 
was  not  necessary  to  make  out  an  account  in  writing  as  he 
would  have  the  account  in  the  petition;  there  was  nothing 
said  about  what  he  should  have  for  collecting  the  account 
Strode  told  me  to  change  the  account  to  Mrs.  Collins,  and 
I  did  so  by  writing  the  word  Mrs.  before  Jonathan  Collins 
on  my  books;  Strode  did  not  see  me  do  it  and  I  do  not 
know  whether  he  ever  knew  it  was  done. 

I  do  not  know  whether  they  got  a  judgment  for  my 
claim,  I  only  know  that  she  got  a  judgment  for  $1,000;  I 
do  not  remember  just  when  and  where  I  first  spoke  to  Mr. 
Strode  about  the  bill  after  I  put  it  into  his  hands  for  col- 
lection, nor  just  what  was  said,  but  I  cautioned  him  that 
the  parties  were  not  able  to  pay  only  at  the  time  they  re- 
ceived their  judgment,  and  I  wanted  him  to  be  careful  to 
get  my  claim. 

The  conversation  at  Mayer's  store  in  June,  1884,  was 
the  last  talk  I  ever  had  with  him  about  it 

In  the  conversation  at  Mayer's  store,  he  said  I  had  not 
given  him  a  written  account,  but  said  he  had  said  to  me, 
he  would  collect  it  for  me  if  he  could. 

Q.  Is  it  not  a  fact  that  Mr.  Strode  and  Mr.  Smith  oo- 
ciipied  this  office  there? 
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A.     No,  sir. 

On  re-examination  plaintiff  stated  that  he  gave  Stroda 
the  amount  of  the  bill  rgainst  Mrs.  CollinB;  I  asked  him 
if  I  should  write  it  out  and  he  said  no. 

Jonathan  Collins  testified : 

Reside  in  Plattsmouth;  am  the  husband  of  the  Mrs. 
Collins  who  was  injured  by  falling  in  the  cellar-way  some 
years  ago;  I  employed  Mr.  Strode  to  bring  action  against 
the  city  for  my  wife  to  recover  damages  for  said  injuries. 

He  told  me  Dr.  Hall  had  put  his  bill  in  his  hands  for 
collection ;  he  said  the  amount  of  the  bill  was  |67.00. 

CB06&-EXAMINATI0N. 

I  went  to  see  Mr.  Smith  about  bringing  the  suit. 

Q.  Was  he  in  partnership  at  that  time  with  Mr.  Strode? 
Plaintiff  objected  as  irrelevant^  immaterial,  and  not  proper 
cross-examination.     Objection  overruled,  plaintiff  excepted. 

A.  Smith  and  Strode.  Strode  did  not  say  he  had  this 
bill  for  collection  from  me  or  my  wife,  he  said  he  had  it 
for  the  purpose  of  collecting  it  in  the  judgment  against  the 
city;  that  was  about  the  time  they  were  commencing  the 
suit  against  the  city. 

I  am  in  such  condition,  financially^  that  this  bill  could 
not  be  made  off  of  me,  and  have  not  been. 

Sarah  Collins  testified. 

Reside  in  Plattsmouth;  am  the  wife  of  Mr.  Collins  who 
has  just  testified,  and  am  the  person  who  was  injured  by 
falling  in  a  cellar. 

Dr.  Hall  attended  me  during  my  sickness  caused  by  the 
fall ;  Smith  and  Strode  were  my  attorneys  in  the  suit  against 
the  city  for  damages;  Strode  never  said  anything  about  the 
doctor's  bill. 

I  sold  the  judgment  against  the  city  to  Mr.  Strode  on 
the  17th  day  of  May,  1884;  at  that  time  nothing  was  said 
about  Dr.  Hall's  bill,  and  there  was  no  understanding  about 
it;  I  got  f400  for  the  judgment;  I  signed  the  paper;  If  I 
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had  been  requested  at  that  time  to  permit  Mr.  Strode  to  keep 
back  the  amount  of  the  doctor's  bill  I  would  have  done  so; 
would  have  paid  the  doctor's  bill  out  of  that  money;  I 
thought  it  was  kept  back;  I  was  to  get  $600  out  of  the 
judgment;  I  was  to  get  one-half;  I  have  never  been  able 
to  pay  the  doctor's  bill,  and  had  no  property  liable  to  exe- 
cution. 

GB06S-EXAMINATI0N. 

The  doctor's  bill  had  never  been  presented  io  me  and  I 
did  not  know  the  amount  of  it;  if  the  bill  had  been' pre- 
sented to  me  when  I  sold  the  judgment  to  Strode,!  would 
have  paid  it  tlien  and  there;  I  have  never  done  any  busi- 
ness separate  from  my  husband;  I  was  keeping  house  for 
him. 

William  McCauley  testified : 

Heard  part  of  the  conversation  between  Dr.  Hall  and 
Mr.  Strode,  in  June,  1884;  Mr.  Strode,  myself,  and  Mr. 
Mayer  were  talking  together  and  Mr.  Hall  came  along  and 
said  to  Mr.  Strode,  ^'when  is  this  Collins  judgment  going 
to  be  settled  or  sold,"  something  to  that  effect,  "  I  would 
like  to  have  a  little  money  out  of  it."  Strode  said  "it  is 
already  sold."  Hall  said,  "Who  bought  it?"  Strode  said, 
"Geo.  Smith  and  myself."  Hall  said,  "Did  you  oollecfc 
mine  ?  "  Strode  said :  "  No,  I  went  up  to  your  oflfice  to  see 
you  about  it  and  you  were  not  in,  and  I  came  back  to  my 
office  and  settled  with  Mr.  Collins."  Hall  said:  "  Why 
didn't  you  settle  mine?"  Strode  said:  "I  don't  know  as 
I  had  any  right  according  to  law,"  or  something  like  that 
Hall  says :  "  Was  you  not  to  collect  my  bill  ?"  and  Strode 
said:  "Yes."    That  is  about  all  I  know  about  it 

GBOSS-EXAMINATION. 

I  left  them  talking. 
J.  S.  Lindsey  testified: 

I  was  cutting  stone  for  Dr.  Hall  in  front  of  his  house  in 
May,  1884.     One  evening  Mr.  Strode  came  along  and  Dr. 


JANUARY  TERM,  1886.  665 

Hall  y.  Strode. 

Hall  asked  him  when  he  would  get  that  money  for  him; 
he  said  as  doon  as  a  levy  was  made,  or  something  to  that 
effect,  but  not  before,  and  Dr.  Hall  asked  him  if  he  would 
get  the  money  as  soon  as  the  levy  was  made;  he  said  he 
thought  at  that  time  he  could ;  they  were  speaking  about 
a  claim  against  the  city  or  county;  this  was  between  the 
10th  and  14th  of  May,  1884. 

CB06S-EXAMINATION. 

The  conversation^  as  I  understand  it,  was  about  some 
money  Mr.  Strode  was  to  get  for  Mr.  Hall. 

dependant's  testimony. 

Jesse  B.  Strode  the  defendant,  testified: 

Have  been  practicing  law  since  November,  1879.  In 
1882  or  1883,  Mr.  Collins  who  testified  in  this  case  em- 
ployed the  firm  of  Smith  &  Strode  to  prosecute  the  case 
i^ainst  the  city  for  his  wife  for  damages;  we  prosecuted 
the  suit  and  were  assisted  by  Chapman  and  Beeson. 

Q.  857.  How  long  had  the  firm  of  Smith  &  Strode 
existed  at  that  time  ? 

A.  The  firm  of  Smith  &  Strode  commenced  business 
January,  1880,  and  this  suit  for  Mr.  Collins  was  brought 
in  1881  or  1882;  we  had  our  office  in  the  Fitzgerald  block. 

Q.  360.  I  will  ask  you  to  state  by  what  means  you 
held  yourself  out  to  the  world  as  a  firm  by  what  name  ? 

A.  We  advertised  in  the  papers — I  ain't  sure  whether 
more  than  one  or  not — at  least  the  Plattsmouth  jBreraZci,and 
put  a  sign  both  at  the  foot  of  the  stairs  and  at  the  door  of 
our  office  with  the  name  of  Smith  &  Strode,  Attorneys  at 
Law,  upon  it  in  large  letters,  which  could  be  read  coming 
up  and  down  street,  and  the  one  over  the  door  from  any 
part  of  the  hall  and  stairway  from  which  it  could  be  seen, 
also  by  appearing  in  court  together,  prosecuting  suits  to- 
gether, signing  papers  and  transacting  a  general  law  busi- 
ness in  this  county. 
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Q.  361. — Tou  may  state  whether  or  not  jou  were 
doing  anj  law  or  collection  basiness  at  that  time  independ- 
ent of  the  firm  of  Smith  &  Strode? 

A. — ^All  the  basiness  was  transacted  in  the  name  of 
Smith  <&  Strode,  all  collections  were  received  and  entered 
upon  the  collection  register  of  Smith  &  Strode.  As  I 
recollect  it  I  asked  Dr.  H!all  upon  the  street  to  make  out 
a  bill  of  his  fees  coming  to  him  from  Mrs.  Collins  for  his 
treatment  of  her  during  the  time  she  was  disabled  from 
the  injuries  she  received,  and  I  think  that  he  afterwards 
came  to  the  office  and  told  me  how  much  it  was,  bat  he 
never  gave  me  an  itemized  bill.  I  told  him  it  was  not 
necessary  to  have  one  in  order  to  include  it  in  the  petition, 
aud  it  was  put  in. '  The  bill  was  never  given  to  me  for 
any  other  purpose  than  to  be  put  in  this  petition  to  be  re- 
covered in  the  judgment  against  the  city.  Nothing  was 
said  about  my  collecting  the  money  for  him,  but  simply 
that  it  might  be  collected  in  the  judgment  in  addition  to 
the  damages  from  the  injuries  to  Mrs.  CoUius.  I  know  it 
was  not  given  to  me  or  the  office  to  collect  for  the  simple 
reason  that  it  is  not  on  the  collection  register.  The  doc- 
tor's bill  was  not  recovered  in  the  suit  for  the  reason  that 
the  court  held  that  it  was  a  claim  in  favor  of  the  husband 
and  not  the  wife.  Dr.  Hall  and  I  have  never  had  any 
conversation  in  regard  to  my  collecting  his  bill  to  my  recol- 
lection. Drl  Hall  has  three  or  four  times  since  the  judg- 
ment was  recovered  asked  me  when  I  thought  it  would  be 
paid,  and  I  always  told  him  what  was  being  done  about  it 
That  is  the  only  kind  of  conversation  I  ever  had  with 
him  about  it.     The  conversation  in  front  of  the  doctor's  I 

house  was  like  this — he  said:  ''Strode,  when  is  that  Col- 
lins judgment  likely  to  be  paid?''  I  said  I  did  not  know 
just  how  soon,  but  the  levy  had  been  ordered  by  the  city 
council,  and  as  soon  as  the  money  was  collected  it  would 
be  paid.  He  said  he  was  hard  up  and  would  like  to  get 
his  money  out  of  it.     George  Smith  and  I  bought  the 
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judgment  and  it  was  assigned  to  me.  The  amount  due  on 
the  judgment  was  about  fOOO,  one-half  of  which  belonged 
to  Mrs.  Collins  and  the  other  half  to  her  attorneys  as  fees. 
We  gave  them  |400  for  their  share.  I  went  to  Dr.  Hall's 
o£Sce  to  notify  him  that  the  Collins'  would  probably  get 
the  money,  but  he  was  not  in^  and  did  not  see  him.  The 
money  was  not  paid  to  Mrs.  Collins  till  about  an  hour  after 
I  went  to  the  doctor's  office. 

A. — ^There  was  no  part  of  the  judgment  paid  at  the 
time  Hall  sued  me,  nor  perhaps  six  months  afterwards,  or 
longer. .   The  first  was  paid  after  the  first  of  January,  1886. 

The  conversation  in  front  of  Mayer's  store  was  like  this: 
Dr.  Hall  asked  me  about  this  Collins  claim ;  when  it  was 
about  to  be  paid ;  when  Collins'  would  get  their  money. 
I  told  him  that  Smith  and  I  had  bought  the  judgment, 
and  it  was  assigned  to  me.  He  asked  me  if  I  saved  out 
his  bill.  I  told  him  no,  I  had  no  authority  to  do  so.  He 
said,  "  Did  I  not  put  my  claim  in  your  bands  for  collec- 
tion ?  "  I  said, "  No,  I  never  had  it  for  any  purpose  but  to 
put  it  in  the  petition."  He  said  I  had  it  for  collection.  I 
denied  it  That  is  about  all  that  was  said.  At  the  time 
he  gave  me  the  amount  of  his  bill  to  put  in  the  petition 
I  asked  him  if  it  was  charged  to  Jonathan  Collins;  he 
said  it  was ;  I  told  him  we  were  bringing  the  suit  in  the 
name  of  Mrs.  Collins,  and  he  suggested  that  he  would 
change  it     I  did  not  know  that  he  changed  it 

CROSS-EXAMINATION. 

Smith  and  I  dissolved  partnership  in  November,  '82* 
The  judgment  against  the  city  was  for  $1,000;  Mrs.  Col- 
lins bad  about  $100  costs  to  pay ;  the  judgment  drew  seven 
per  cent  interest,  and  was  recovered  in  May,  '83 ;  Mrs. 
Collins'  share,  including  interest,  was  $476  or  $480.  The 
costs  were  talked  over  with  Mrs.  Collins,  but  nothing  was 
said  about  any  other  expenses ;  I  never  said  anything  to 
either  Mr.  or  Mrs.  Collins  about  the  Doctor's  bill;  I  had 
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no  authority.  In  the  petition  we  claimed  $125  for  medi- 
cal service  and  attendance.  Dr.  Hall's  name  was  not  used. 
After  her  wrists  had  been  examined^  there  upon  the  witf- 
ness  stand^  by  the  doctors  and  pronounced  almost  as  good 
as  before  the  wrists  were  broken^  and  that  it  was  a  good 
job  of  surgery.  The  doctor  said  to  me^  I  am  goiug  to  have 
more  than  the  $67  I  named  for  my  job  of  settiug  her  arms; 
it  is  $125;  and  if  they  get  a  judgment  I  am  going  to  have  it 
On  rebuttal  Hall  denied  making  the  above  statements. 

Simon  D.  Mayer  testified  :  Heard  conversation  between 
Dr.  Hall  and  Strode  in  front  of  my  store.  Mr.  McCaul^ 
was  present.  It  was  something  about  a  claim  against  Mrs. 
Collins.  Dr.  Hall  stated  he  put  the  claim  into  Mr.  Strode's 
hands  for  collection.  Strode  said  he  did  not,  that  is  all  I 
know.     I  did  not  hear  all  the  conversation. 

•  Byron  Clark  testified :  Was  present  at  conversation  in 
front  of  Dr.  Hall's  house ;  it  was  like  this.  The  doctor 
asked  Strode  when  that  Collins  judgment  was  to  be  paid, 
said  he  wanted  some  money  out  of  it  on  his  bill.  Strode 
said  a  levy  had  been  made  and  he  supposed  it  would  be 
paid  some  time  next  year^  when  the  taxes  were  collected. 

After  evidence  submitted  and  argument  made^  the  plain- 
tiff asked  the  court  to  instruct  the  jury  as  follows : 

1.  It  is  the  duty  of  an  attorney  at  law  to  exercise  due 
diligence  in  the  prosecution  of  all  business  entrusted  to  him, 
and  if  you  find  from  the  evidence  that  the  plaintiff  placed 
the  claim  he  had  against  Mrs.  Collins  in  the  hands  of  the 
defendant  for  collection,  aud  that  the  defendant^  by  using 
ordinary  diligence,  could  have  collected  the  same,  but  failed 
to  do  so,  and  plaintiff  by  reason  of  such  failure  lost  his 
claim,  then  you  must  find  for  the  plaintiff;  which  the  court 
modified  by  adding  thereto  the  following  words:  "pro- 
vided she  had  contracted  the  debt,  and  was  legally  liable 
therefor/'  and  gave  said  instruction  so  modified  to  the  jury, 
to  which  modification  the  plaintiff  at  the  time  excepted. 

2.  When  parties  to  a  transaction  swear  contradictory  to 
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each  other  you  are  to  take  into  oonsideration  all  the  attend- 
ing circumstances  of  the  case^  the  situation  of  the  parties, 
and  their  relation  to  the  case,  their  means  of  knowledge  of 
the  particular  transaction,  their  inducements  or  incentives 
to  know  or  forget  the  facts,  and  their  natural  tendency  to  be 
influenced  by  their  personal  interest,  and  after  weighing 
the  evidence  in  the  light  of  all  the  attending  circumstances, 
you  will  decide  the  case  by  a  fair  preponderance  of  the  evi- 
dence. 

The  plaintiff  also  asked  the  following: 

5.  The  plaintiff  brings  this  action  against  the  defend- 
ant individually.  Under  the  issues  thus  presented  the  de- 
fendant could  not  avail  himself  of  the  fact — ^if  it  is  a  fact — 
that  at  the  time  plaintiff  claims  that  the  cause  of  action 
arose,  that  the  defendant  was  in  partnership  with  some 
other  person  who  would  be  jointly  liable  with  him.  In 
order  to  avail  himself  of  this  defense  it  would  be  necessary 
to  specially  set  it  up  in  his  answer,  and  not  having  done  so 
he  has  wiaved  it,  and  cannot  now  avail  himself  of  that  de- 
fense, which  the  court  refused  to  give,  to  which  ruling  the 
plaintiff  excepted  at  the  time. 

'  The  plaintiff  also  asked  the  court  to  instruct  the  juiy  as 
follows: 

6.  If  you  find  from  the  evidence  that  th6  defendant 
undertook  to  collect  the  claim  of  pPff,  or  to  make  an  effort 
to  do  so,  out  of  the  judgment  obtained  against  the  city  for 
Mrs.  Collins,  and  that  by  the  exercise  of  reasonable  dili- 
gence he  could  have  done  so,  but  that  he  &iled  to  collect 
said  claim  when  he  could  have  done  so  by  asking  her  to 
pay  it,  and  that  in  consequence  of  said  neglect  plaintiff  lost 
his  claim,  then  you  should  find  for  plaintiff  upon  this  issue 
such  sum  as  you  may  find  from  the  evidence  that  his  ser- 
vices were  reasonably  worth. 

Which  the  court  modified  as  follows:  '^Provided  the 
said  Sarah  A.  Collins  had  contracted  the  debt,  and  was 
legally  liable  therefor,^'  and  gave  the  instruction  so  modi- 
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fied  to  the  jury,  to  which  modification  the  plaintiff  excepted 
at  the  time. 

The  defendant  requested  the  court  to  instnict  the  jury 
as  follows: 

1.  The  jury  are  instmcted  that  if  they  find  from  the 
evidence  that  the  claim  for  medical  services  in  question  in 
this  case  was  not  a,  just  and  l^al  claim  against  Sarah  A. 
Collins,  but  was  a  legal  debt  against  her  husband^  and  was 
not  such  a  debt  as  could  have  been  l^ally  enforced  against 
Sarah  A.  Collins,  then  plaintiff  cannot  recover  in  this  ac- 
tion, which  the  court  gave,  to  which  ruling  the  plaintiff  ex- 
cepted at  the  time. 

2.  Before  jou  can  find  for  plaintiff  in  this  action  you 
must  find  from  the  evidence  that  defendant  received  the 
claim  for  collection  and  undertook  to  collect  the  same,  and 
that  he  has  been  guilty  of  negligence,  and  that  by  reason  of 
such  negligence  the  plaintiff  has  suffered  loss  or  damage  in 
the  failure  to  collect  the  claim  mentioned. 

The  court  on  its  own  motion  instructed  the  jury  as  fol- 
lows: 

1.    Gentlemen  of  the  jury : 

The  plaintiff  in  this  action  claims  of  the  defendant  the 
sum  of  |69,  and  allies  that  about  the  month  of  August, 
1881,  the  'defendant  was  an  attorney  at  law  and  was  en- 
gaged in  the  practice  of  his  profession  in  this  county.  At 
about  that  time  plaintiff  employed  said  defendant  as  such 
attorney  to  collect  for  plaintiff  an  account  which  he  then 
put  into  his  hands  for  that  purpose  against  one  Sarah  A 
Collins  for  $59,  which  said  defendant  as  such  atCornqr  re- 
ceived and  agreed  to  collect,  for  which  plaintiff  agreed  to 
pay  him  what  his  services  were  reasonably  worth ;  tiiat  said 
account,  with  due  and  reasonable  diligence,  could  have  been 
made  and  collected  from  the  said  Sarah  A  Collins,  bat  by 
the  inexcusable  neglect  on  the  part  of  the  defendant  the 
same  has  not  been  collected,  and  the  said  Sarah  A  Collins 
is  now  insolvent,  and  that  said  account  has  beoome  and  is 
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entirely  worthless  by  the  reason  of  the  said  n^lect  on  the 
part  of  the  defendant 

The  defendant  in  his  answer  denies  all  of  the  allegations, 
and  it  devolves  on  the  plaintiff  to  establish  them  by  a  pre- 
ponderance of  the  evidence.  The  burden  as  to  the  counter- 
claim  set  out  in  his  answer  is  upon  the  defendant. 

2.  In  order  to  recover  in  this  action  plaintiff  must  have 
proven  by  a  preponderance  of  evidence  that  by  an  express 
or  implied  agreement  defendant  undertook  to  collect  for 
him  a  debt  owing  to  him  by  Sarah  A.  Collins^  due  or  to 
become  due^  and  it  must  appear  from  the  evidence  to  have 
been  a  1^1  liability  and  not  merely  a  moral  obligation^  a 
lawful  debt  and  not  a  mere  claim  of  indebtedness,  because 
if  she  owed  plaintiff  nothings  no  neglect  or  &ilure  of  de- 
fendant to  collect  for  him  out  of  her  property  or  out  of  the 
proceeds  of  any  claim  or  pretended  claim  which  she  did 
not  l^ally  owe  could  in  law  result  in  lawful  damage  to 
the  plaintiff,  or  create  a  l^al  liability  on  the  part  of  the 
defendant 

3.  The  law  imposes  the  duty  upon  the  husband  of  fur- 
nishing necessary  medical  attendance  to  the  wife,  and  neither 
the  wife  or  separate  property  will  be  liable  therefor,  except 
under  and  by  virtue  of  an  express  or  implied  agreement 
made  with  her  at  the  time  or  before  such  attendance  or 
services  are  rendered  in  which  and  by  which  she  under- 
takes to  pay  therefor. 

4.  If  you  find  from  the  evidence  that  at  or  about  the 
time  the  plaintiff  rendered  the  professional  services  upon 
which  his  claim  against  Sarah  A.  Collins  is  based  he 
changed  the  same  on  his  book  to  or  against  her  husband, 
that  fact  would  raise  a  strong  presumption  that  no  such 
agreement  was  made  or  existed  between  her  and  plaintiff 
that  she  would  pay  for  such  services. 

5.  The  judgment  in  favor  of  Sarah  A.  Collins  and 
against  the  city  of  Plattsmouth,  and  which  is  in  evidence 
in  this  case,  was  her  separate  property,  and  neither  it  nor 
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the  proceeds  thereof  was  or  is  liable  for  her  husband's  debt, 
if  any  he  owed  to  plaintiff  for  medical  service  or  attend- 
ance furnished,  as  is  claimed  by  plaintiff^  and  defendant 
could  not  lawfully  appropriate  the  same^  or  any  part  thereof 
which  might  be  in  his  hands^  as  her  attorney  or  otherwiaCy 
to  payment  of  her  husband's  debt  to  plaintiff  or  to  any 
other  person,  and  failure  so  to  do  would  not  create  any 
legal  liability  against  him. 

6.  If  you  find  from  the  evidence  that  the  claim  referred 
to  was  not  a  lawful  claim,  such  as  is  described  and  defined 
in  instruction  No.  2  above^  or  that  defendant  was  nut  em- 
ployed by  plaintiff  to  collect  such  debt;  yov  need  not  con- 
sider the  question  of  negligence,  but  you  should  find  for 
defendant  on  plaintiff's  cause  of  action. 

7.  If  there  was  a  lawful  debt  in  favor  of  plaintiff  and 
agarinst  Sarah  A.  Collins,  and  plaintiff  employed  defendant 
to  collect  it,  defendant  would  be  required  to  use  reasonable 
skill,  diligence,  and  care  to  collect  the  same,  and  if  by  rea- 
son of  his  failure  or  neglect  to  do  so  plaintiff's  debt  was 
lost,  the  defendant  would  be  liable  for  the  amount  which 
he  might  have  collected  on  said  debt  by  the  use  of  reason- 
able diligence  and  care. 

8.  In  order  to  recover  on  his  cause  of  action  set  up  in 
his  answer  defendant  must  have  proven  by  a  preponder- 
ance of  the  evidence  that  the  professional  and  l^al  services 
claimed  for  were  performed  and  rendered  by  him  for  plain- 
tiff, and  at  his  instance  and  request.  If  you  find  that  sudi 
services  were  so  rendered  and  performed  you  should  allow 
him  what  the  same  were  reasonably  worth  under  the  evi- 
dence, unless  you  find  that  at  the  time  of  the  settlement 
of  the  case  in  which  the  services  were  rendered  he  agreed 
with  plaintiff  not  to  charge  him  anything.  As  to  such 
agreement  the  burden  of  proof  is  upon  the  plaintiff. 

The  action,  it  will  be  observed  from  an  examination  of 
the  petition,  is  not  based  upon  the  1^1  liability  of  Mra. 
Collins  to  pay  the  claim,  but  it  is  allied  that  the  defend- 
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ant  was  employed  by  the  plaintiff  to  collect  the  claim ; 
that  he  was  the  attorney  for  Mrs.  Collins,  and  while  said 
claim  was  in  his  possession  he  recovered  a  judgment  in 
favor  of  Mrs.  Collins  against  the  city  for  the  sum  of  11,000, 
and  that  he  had  control  of  the  same,  and  that  Mrs.  Collins 
was  willing  to  pay  the  plaintiff's  claim  ont  of  said  judg^ 
ment,  and  that  the  defendant  could  have  collected  the  same, 
but  &iled  to  do  so ;  and  that  by  reason  of  said  neglect,  and 
the  purchase  of  the  judgment  by  himself,  the  plaintiff  has 
sustained  the  amount  of  damages  claimed.  To  the  all^a- 
tions  thus  made  the  defendant  interposes  denials.  Upon 
the  issues  thus  made  by  the  pleadings  the  plaintiff  was  en- 
titled to  have  the  cause  submitted  to  the  jury,  but  these 
issues  were  entirely  lost  sight  of  by  the  court  in  its  instruc- 
tions to  the  jury.  Thus,  in  the  'first  instruction  asked  by 
the  plaintiff,  the  court  placed  the  right  to  recover  upon  the 
ground  that  the  plaintiff  had  legally  contracted  the  debt 
and  was  legally  liable  therefor,  and  this  principle  runs 
through  all  the  instructions.  How  far  a  defense  of  this 
kind  would  be  available  it  is  nnnecessary  to  consider,  as 
the  question' does  not  arise. 

Such  a  defense  would  be  available,  no  doubt,  on  a  fiiil- 
ure  to  collect  by  legal  process,  but  not  in  a  case  like  this. 
Suppose  a  claim  was  placed  in  an  attorney's  hands  for  col- 
lection, against  which  the  statute  of  limitations  had  run, 
but  the  debtor,  notwithstanding  the  statute,  was  willing  to 
pay,  and  that  the  attorney  holding  the  claim  also  had  a 
judgment  in  his  hands  in  favor  of  the  debtor,  out  of  which 
the  debtor  was  willing  the  claim  should  be  paid,  could  the 
attorney,  upon  a  failure  to  ask  for  or  seek  to  have  the  claim 
satisfied,  take  an  assignmentof  the  judgment  at  a  very  con- 
siderable discount,  and  thereby  prevent  the  payment  of  the 
claim,  and  afterwards  plead  the  statute  of  limitations  for 
the  debtor  as  a  defense  to  the  action?  That  he  could  not 
will  not  be  seriously  questioned ;  yet,  if  the  plaintiff's  state- 
ment is  correct,  his  claim  rests  upon  much  stronger  grounds. 
43 
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His  servioes  were  rendered  to  Mrs  Collins  to  core  the  veiy 
injuries  for  which  she  recovered  against  the  dty.  It  msj 
reasonably  be  inferred  from  the  testimony  that  his  only 
expectation  of  compensation  was  from  the  judgment  against 
the  city.  Both  Collins  and  his  wife^  probably ,  were  willing 
to  pay^  but  did  not  hare  the  means  except  as  obtained  from 
this  judgment,  and  this  probably  explains  the  change  in 
the  account  £rom  Mr.  to  Mrs.  Collins^  when  the  plaintifF 
was  informed  that  the  action  was  brought  in  her  name. 

If  the  plaintiff's  all^tions  are  true,  the  defense  would 
seem  to  be  the  unwillingness  of  Mrs.  Collins  to  satisfy  the 
daim,  and  the  consequent  inability  of  the  defendant  to  col- 
lect it  The  plaintiff  is  entitled  to  have  the  issue  as  made 
by  the  pleadings  submitted  to  the  jury,  and  that  was  not 
done  on  the  former  triaPof  this  case.  The  court  should 
have  given  the  fifth  instruction  asked  by  the  plaintiffl  The 
answer  consists  of  denials — practically  a  general  denial. 
If  there  was  a  defect  of  parties  defendant,  as  the  defect  did 
not  appear  on  the  faoe  of  the  petition,  it  should  have  been 
set  up  by  answer;  and  as  this  was  not  done,  no  proof  could 
be  given  on  that  point.  It  is  unnecessary  to  notice  the 
several  instructions  in  detail,  as  the  case  was  tried  upon  a 
theory  not  authorized  by  the  pleadings;  and  as  there  must 
be  a  new  trial,  we  will  not. comment  on  the  testimony. 
The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

ReVEBSBD  ASD  BXHAJSnXBK 

The  other  judges  ooneor. 
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J.  Oliver  Dennis  et  al.,  appellants,  v.  The  Omaha 
National  Bank,  appellee. 

1.  Bevivor  of  Judgment.    The  oonnty  court  has  anthorily  to 

reviye  a  judgment  rendered  by  it.  J^  ^. 

54    filO 

2.     :     JUEI8DI0TION  OP  COUNTY  OOUBT.     Where  the  tran-    —      ' 


script  of  a  Judgment  rendered  in  a  county  court  is  filed  in  the 
.  district  court  of  the  same  county,  all  proceedings  should  there- 
after he  held  in  such  district  court,  but  in  the  absence  of  a 
statute  prohibiting  the  court  in  which  the  judgment  was  ren- 
dered from  proceeding  further  in  the  case,  a  judgment  of  revivor 
rendered  in  such  court  will  not  be  invalid. 

3.  Homestead:  case  stated.  The  wife  of  one  D.  possessed 
a  homestead  in  her  own  right  in  the  city  of  0.,  in  this  state. 
In  1877  D.,  being  in  embarrassed  circumstances,  went  to  the 
Black  Hills  to  open  some  mines  possessed  by  him.  In  the  fall 
of  1878 'he  returned  to  this  state,  and  the  February  following 
his  wife  died,  leaving  a  daughter,  the  child  of  D.,  about  three 
years  of  age.  D.  then  procured  a  brother-in-law  and  his  wife  to 
move  into  the  house,  rent  ftee,  and  take  care  of  his  child,  the 
ftamiture  of  D.  remaining  in  the  house.  D.  thereupon  returned 
to  the  Black  Hills,  and  remained  till  1882.  While  there  he 
exerdsed  the  right  of  suffrage  at  least  once,  perhaps  three  times, 
but  the  proof  showed  that  he  was  there  merely  for  a  temporaiy 
purpose,  and  that  his  actual  home  was  in  0.,  in  this  state,  ffdd^ 
That  his  right  of  ourte^  in  the  homestead  was  not  subject  to 
sale  on  execution — ^that  there  was  no  abandonment  of  the  hom^ 
stead. 

Appeal  from  the  distriot  court  of  Douglas  cooniy. 
Heard  below  before  Neville,  J. 

Oeorge  W.  Doaney  for  appellants. 

Arthur  C.  Wakeley,  for  appellee. 

Maxwell,  Ch.  J. 

In  January,  1875,  two  judgments  were  recovered  in  the 
county  court  of  Douglas  county  by  the  defendant  against 
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the  plaintiff  and  the  Hall  Steam  Engine  Co.,  one  for 
$139.45,  and  the  second  for  $129.62,  the  debt  in  each  case 
being  incnrred  in  1874.  In  March,  1879,  a  transcript  of 
one  of  the  judgments  was  filed  in  the  district  coart  of 
Douglas  connty.  In  February,  1882,  the  judgments  having 
become  dormant,  proceedings  to  revive  the  same  were  in- 
stituted in  the  county  court  of  Douglas  county,  and  the 
actions  revived.  Transcripts  were  thereupon  filed  in  the 
district  court  of  that  county,  and  executions  issued  thereo9» 
which  were  levied  on  the  interest  of  the  plaintiff  in  lot  2, 
block  14,  in  E.  B.  Smith's  addition  to  the  city  of  Omaha, 
being  his  life  interest  thereili  as  tenant  by  the  courtesy. 
The  plaintiff's  interest  in  said  lot  was  thereafter  sold  to  the 
defendant  under  said  levy,  the  sale  confirmed,  and  a  deed 
made  to  the  purchaser.  An  action  of  forcible  entry  and 
detainer  was  thereupon  brought  by  the  purchaser  to  obtain 
possession  of  the  premises,  whereupon  the  plaintiff  brought 
this  action  to  enjoin  the  prosecution  of  the  said  action. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendant,  and  dismissed  the  action. 

The  testimony  tends  to  show  the  following  facts:  That 
the  lot  in  question  was  purchased  before  the  debts  on  which 
these  judgments  were  recovered  were  incurred;  that  the 
title  to  tHe  same  was  in  the  name  of  plaintiff's  wife;  that 
a  small  house  was  erected  on  the  lot,  in  which  the  plaintiff, 
his  wife,  and  child  resided ;  that  the  plaintiff  was  engaged 
in  business  in  Omaha,  but  was  unfortunate;  that  about  the 
year  1877  or  1878 — ^the  time  is  not  certain — he  went  to 
the  Black  Hills  to  better  his  financial  condition.  He  tes- 
tifies, on  cross-examination,  ^'  I  had  some  mining  interests 
there,  and  I  thought  I  could  make  some  money  out  of  them, 
and  went  back  and  tried  to  do  so,  as  I  was  embarrassed 
financially."  He  returned  home  the  first  time  in  Decem- 
ber, 1878.  His  wife  died  in  the  following  February.  He 
then  procured  his  brother-in-law,  Mr.  Yiss,  and  his  wife 
to  live  in  the  house  in  question  and  take  care  of  hia  child 
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during  his  absence;  and  in  May,  1879,  he  retomed  to  Ae 
Black  Hills,  where  he  seems  to  have  remained  until  1882, 
when  this  action  was  instituted. 

The  first  objection  made  by  the  appellant  is  that  the 
county  court  has  no  authority  to  revive  a  judgment  This 
question  was  before  this  court  in  Sunter  v.  Leahyy  18  Ndi)., 
80,  and  it  was  held  that  the  county  court,  upon  proper 
application,  may  revive  a  judgment  that  has  become  dor- 
mant And  in  MiUer  v.  Ourry,  17  Neb.,  321,  it  was  held 
that  the  provisions  of  the  code  for  the  revival  of  judgments 
apply  to  actions  before  justices  of  the  peace.  These  decisions, 
in  our  view,  state  the  law  correctly.  A  court  that  has 
authority  to  render  a  judgment  in  the  first  instance  cer- 
tainly retains  the  power,  where  no  appeal  has  been  taken, 
to  keep  such  judgment  alive  until  it  is  satisfied.  The  first 
objection,  therefore,  is  untenable. 

2.  That  a  transcript  having  been  filed  in  the  district 
court,  proceedings  to  revive  should  have  been  had  in  that 
court.  There  is  great  force  in  the  objection  of  the  appellant, 
and  thfs  was  the  course  pursued  in  Fox  v.  AbboU,  12  Neb., 
828.  The  cause  practically  having  been  transferred  to  the 
district  court,  where  all  the  remedies  known  to  the  law  may 
be  resorted  to  for  the  collection  of  the  judgment,  it  would 
seem  but  justice  that  all  proceedings  should  be  had  there- 
after in  that  court;  but  as  the  statute  does  not  declare  that 
the  inferior  court  is  ousted  of  jurisdiction,  we  cannot  hold 
that  it  is,  and  must  therefore  hold  that  the  county  court  had 
authority  to  revive  the  judgments.  The  second  ground  of 
objection,  therefore,  is  not  sustained. 

3.  That  the  plaintiff^  had  not  abandoned  his  homestead. 
This,  evidently,  is  the  principal  question  in  the  case.  The 
right  of  homestead  is  governed  by  the  law  in  force  when 
the  debt  was  incurred.  Dorrvngton  v.  Myera^  11  Neb., 
388.  DeWiit  v.  Sewing  Machine  Co.,  17  Neb.,  538. 
McHugh  V.  Smiley^  Id.,  620.  The  statute  in  force  when 
this  debt  was  contracted  exempted  a  homestead  owned  and 
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occupied  by  any  resident  of  this  state  being  the  head  of  a 
family,  and  declared  that  the  same  should  be  exempt  bo 
long  as  it  was  owned  and  occupied  by  the  debtor  as  sacb. 
homestead.  In  case  of  the  death  of  the  debtor  the  estate 
in  the  homestead  descended  to  the  heirs  at  law  or  l^tees, 
free  from  all  claims  of  creditors.  The  testimony  shows 
that  the  plaintiff  left  his  furniture  in  the  house  in  contro> 
versy.  He  was  a  widower  financially  embarrassed.  He 
went  to  the  Black  Hills  temporarily,  as  he  testifies,  to  work 
his  mines,  and  if  possible  to  better  his  circumstances.  He 
seems  to  have  engaged  in  various  kinds  of  business  there, 
and  possessed  a  ranch.  We  do  not  understand  by  this  that 
he  had  anything  more  than  a  squatter's  claim  on  the  pub- 
lic lands,  as  the  testimony  fails  to  show  anything  more 
than  this.  Four  witnesses  testify  that  he  voted  in  the 
county  in  which  he  resided  at  least  twice  up  to  the  year 
1882,  and  that  he  was  registered  as  a  voter.  This  he 
denies,  except  as  stated  on  his  cross-examination  as  follows: 
*' Just  before  I  came  away  there  was  a  lot  of  roughs  came 
in  there  from  Montana,  and  we  had  several  cabins  broken 
open  and  things  taken  out ;  and  we  had  no  officers  and  no 
way  of  getting  hold  of  them  except  going  ten  or  twelve 
miles,  and  we  set  a  day  for  a  kind  of  an  election  to  get  a 
constable  and  justice  of  the  peace,  so  that  we  could  get  hold 
of  them  without  going  so  far,  and  we  had  a  little  election, 
alid  I  voted  there  just  before  I  came  away  in  1882."  In 
r^ard  to  the  registration  he  states  that  the  r^istrar  entered 
his  name  without  his  application.  There  is  no  doubt  of 
the  general  rule  that  the  exercise  of  the  elective  franchise 
is  conclusive  upon  the  question  of  residence.  That  is,  that 
a  party  who  has  gone  into  another  state  or  territory  cannot 
be  [)ermitted  to  deny  that  he  is  a  resident  of  the  place 
where  at  the  time  he  has  exercised  the  right  of  suffrage. 
This  rule,  however,  when  applied  to  the  homestead,  nec- 
essarily must  be  governed  by  the  facts  in  each  case.  Thus, 
suppose  the  wife  of  a  resident  of  this  state  possesses  a  home 
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therdn,  in  which  the  family  reside,  the  husband  and  father 
oould  not  by  going  into  another  state  deprive  them  of  this 
home  without  their  consent  by  the  mere  exercise  of  the 
right  of  suffrage  in  such  other  state  or  territory;  and  par^ 
ticularly  is  this  true  if  he  went  there  for  a  merely  tem- 
porary purpose.  Where  the  homestead  right  has  once 
become  vested  by  the  party  entering  into  possession  and 
enjoying  the  same  for  years,  such  right,  as  against  a  debt 
incurred  after  the  homestead  right  was  acquired,  can  be 
divested  only  by  a  sale  or  abandonment.  Dorrington  v. 
Myers,  11  Neb.,  391.  In  Stout  v.  Bapp,  17  Neb.,  469,  it 
is  said:  *'It  is  evidently  the  purpose  of  the  statute  of  this 
state,  as  well  as  others  having  similar  laws,  that  the  home- 
stead exemption  shall  not  be  so  much  for  the  benefit  of  the 
person  standing  in  the  position  of  the  head  of  the  family 
as  for  the  family  itself.  This  has  been  the  holding  of  the 
courts  with  but  few  exceptions.  See  Thompson  on  Home- 
stead Exemptions,  §§  40  and  41.''  The  abandonment 
that  would  subject  the  homestead  to  sale  would  be  total, 
without  any  occupancy  under  claim  of  homestead.  Now 
suppose  that  a  wife  and  &mily  are  in  possession  of  a  home- 
stead under  the  statute  of  1867,  and  that  the  husband  and 
father  has  removed  to  another  state,  the  homestead  would 
still  be  exempt,  because,  in  fact,  it  was  the  home  of  the 
wife  and  family.  So  if  the  wife  should  die,  but  the  &mily 
should  continue  to  reside  therein,  it  would  still  partake  of 
the  homestead  character,  and  would  be  exempt.  Cases,  no 
doubt,  may  be  found  in  some  of  the  older  states  where  a 
narrow  construction  has  been  given  to  the  statute,  and  its 
beneficent  objects  in  many  cases  defeated.  The  statute 
being  remedial  in  its  nature  is  to  receive  a  liberal  construc- 
tion, so  far  as  may  be  consistent  with  good  faith  to  cred- 
itors, to  carry  it  into  effect.  If  the  homestead  was  exempt 
when  the  debt  was  contracted,  then  no  reliance  could  have 
been  placed  by  the  creditor  on  that  property  for  the  satis- 
&ction  of  his  claim.     So  long,  therefore,  as  the  homestead 
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18  used  as  such  it  continues  a  homestead.  In  the  case  at 
bar  the  wife  being  dead^  and  the  father  of  the  only  diild 
in  embarrassed  circumstances,  he  procured  his  deceased 
wife's  sister  and  her  husband  to  move  into  his  house^  rent 
free,  and  take  care  of  his  child.  The  plaintiff's  furniture 
was  left  in  the  house.  The  arrangement  for  the  care  of  his 
daughter  evidently  was  temporary  in  its  nature^  as  he  was 
hoping  and  expecting  to  better  his  fortune  in  the  Black 
Hills,  and  then  return  to  Omaha.  That  he  regarded  as 
his  home,  and  it  certainly  was  the  home  of  his  daughter, 
the  only  home  that  she  had  ever  had.  There  was  no  such 
abandonment  of  the  homestead,  therefore,  as  would  subject 
it  to  sale  upon  execution;  and  being  occupied  as  a  home- 
stead when  the  sale  took  place  it  does  not  in  any  manner 
affect  the  homestead  right  McHugh  v.  Smiley ,  17  Neb.^ 
620-626.  The  defendant,  therefore,  acquired  no  interest 
in  the  premises  by  the  purchase  of  the  plaintiff's  right  of 
curtesy.  It  follows  that  the  judgment  of  the  district  court 
must  be  reversed,  and  judgment  will  be  entered  in  this  court 
making  the  injunction  perpetual.  We  have  not  discussed 
the  question  whether  the  property  in  question  descended  to 
the  daughter  upon  the  death  of  her  mother,  free  from  the 
claim  of  curtesy  on  the  part  of  the  plaintiff,  for  the  reason 
that  it  is  not  presented  in  an  issuable  form  and  is  imma- 
terial in  the  case. 

Judgment  aooobdiholt. 

The  other  judges  concur. 
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Joseph  Lamb^  PLAnmFF  in  erbob^  v.  Bktby 
Shebman,  defendant  in  ebbob. 


relates  back  to  the  time  such  lands  become  liable  to  the  satis- 
faction of  the  judgment. 

Ebbob  to  the  district  court  for  Thayer  ooonly.  Tried 
below  before  Mobbis,  J. 

0.  H,  and  A.  i2.  Scott,  for  plaintiff  in  error. 

Origgs  &  Binaker  and  Oolby,  Haddt  &  Bates,  for  de- 
fendant in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  geotment  brought  by  the  defendant 
in  error  against  the  plaintiff  in  the  district  court  of  Thayer 
county  to  recover  the  possesion  of  the  east  half  of  the  south- 


1.  Judgment :    libn.    A  judgment  was  rendered  in  the  conntj         llsT 

coort  of  J.  connty,  anld  a  transcript  thereof  filed  in  the  district         ' 

oonrt  of  said  county,  and  a  duly  certified  transcript  from  the 
district  court  of  J.  county  was  filed  in  the  district  court  of  T. 
county  Feb.  19,  1876.  In  Januaiy,  1678,  the  debtor  and  his 
wife  conveyed  their  real  estate  in  T.  county  to  one  S.,  the  deed 
being  acknowledged  and  recorded  May  6th,  1878.  HMt  That 
the  real  estate  was  subject  to  the  lien  of  the  judgment. 

2.  Judicial  Sale:    gonfibmation:    dbed.    A  purchaser  at  exe- 

cution sale  of  real  estate,  upon  the  payment  of  the  purchase 
money  and  confirmation  of  the  sale,  becomes  the  equitable  owner 
of  the  property,  and  in  a  proper  case  may  compel  the  issuing  of 
a  sheriff's  deed  to  himself. 

3.  ;    DEED.    Imperfect  recitals  in  a  sheriff's  deed  of  the  &ctB 
required  by  section  500  of  the  code  do  not  render  the  deed  void. 

4.  — — :    — — .    The  power  of  the  court  to  compel  the  issuing 

of  a  proper  deed  to  a  purchaser  at  execution  sale  is  a  continuing 
one,  and  is  not  exhausted  by  the  issue  of  a  defectiye  deed. 

A  sheriff's  deed  for  lands  sold  upon  execution 
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west  quarter  of  section  twenty-one,  in  township  one  north, 
of  range  one  west  On  the  trial  of  the  cause  the  jniy 
retumed  a  verdict  in  favor  of  the  defendant  in  error,  on 
which  judgment  was  rendered.  The  plaintiff  below,  to 
prove  her  title  to  the  premises,  introduced  in  evidence  a 
certificate  of  the  register  of  the  land  office  at  Beatrice  to 
Daniel  Sherman,  dated  May  8, 1874,  for  the  land  in  ques- 
tion; also  a  patent  from  the  United  States  to  Daniel  Sher- 
man for  said  land,  dated  August  1st,  1874;  also  a  deed 
from  Daniel  Sherman  and  Betsy  Sherman,  husband  and 
wife,  to  Edwin  D.  Sherman,  dated  Jan.  2d,  1878,  bat 
acknowledged  and  recorded  May  6th,  1878;  also  a  deed 
from  Edwin  D.  Sherman  to  Betsy  Sherman,  the  defendant 
in  error,  dated  October  9th,  1879.  The  plaintiff  in  error 
then  offered  in  evidence  a  sheriff's  deed  for  said  premises, 
as  follows : 

^*  Know  all  men  by  these  presents :  That,  whereas,  at 
the  December  term,  a.d.  1875,  of  the  probate  court  with- 
in and  for  Jefferson  county,  in  the  state  of  Nebraska,  J. 
V.  Switzer  recovered  a  judgment  against  Daniel  Sherman 
for  the  sum  of  sixty  and  fifty-one-hundredths  dollars  and 
costs  of  suit,  taxed  at  two  and  ten-one-hundredihs  dollars. 
And  whereupon,  by  virtue  of  an  execution  issued  by  M. 
M.  House,  the  clerk  of  the  district  court  within  and  for 
Thayer  county,  Nebraska,  and  under  the  seal  thereof, 
bearing  date  the  25th  day  of  April,  a.d.  1878,  and  directed 
to  the  sheriff  of  Thayer  county,  Nebraska,  commanding 
him  to  cause  to  be  levied  of  the  goods  and  chattels,  and 
for  want  thereof  on  the  lands  and  tenements  of  the  said 
Daniel  Sherman,  defendant,  sufficient  to  satisfy  the  said  J. 
Y.  Switzer,  plaintiff,  his  judgments  and  costs  as  aforesaid,* 
together  with  interest  on  said  judgment  from  the  5th  day 
of  December,  a.d.  1875,  and  all  accruing  costs ;  the  sheriff 
as  aforesaid  did  on  the  29th  day  of  April,  a.d.  1878,  for 
want  of  goods  and  chattels,  levy  on  and  seize  the  follow- 
ing lands  and  tenements  of  the  said  Daniel  Sherman,  de- 
fendant, to-wit : 
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•  "The  east  half  (J)  of  south-west  quarter  (J)  of  section 
21,  in  township  one  (1)  north,  of  range  one  (1)  west,  in 
Thayer  county, 

''  And,  whereas,  the  said  sheriff  as  aforesaid,  under  and 
by  virtue  of  said  execution,  did  on  the  4th  day  of  June, 
A.D.  1878,  at  the  east  front  door  of  the  court-house,  in 
said  couDty  of  Thayer,  that  being  the  place  where  the  last 
term  of  the  said  district  court  was  held,  having  first  sum- 
moned two  disinterested  freeholders,  residents  of  said 
Thayer  county,  and  having  administered  to  them  an  oath 
impartially  to  appraise  said  lands  and  tenements  upon 
actual  view  thereof,  and  said  sheriff,  together  with  said 
freeholders,  having  made  an  appraisement  in  writing  of 
said  lands  and  tenements,  and  having  first  given  due  and 
legal  notice  of  the  time  and  place  of  said  sale,  for  not  less 
than  thirty  days  prior  thereto  in  the  Thayer  County  /Sen- 
tinely  a  newspaper  printed  and  in  general  circulation  in 
said  county  of  Thayer,  sell  the  said  lands  and  tenements 
at  public  auction  to  Joseph  Lamb  for  the  sum  of  four 
hundred  and  thirty  dollars,  he  being  the  highest  bidder 
therefor,  and  the  said  last  mentioned  sum  being  not  less 
than  two-thirds  of  the  appraised  value  thereof.  Which 
sale  afterwards,  at  the  May  term  of  said  district  court,  a.d. 
1879,  was  examined  and  confirmed  by  said  court ;  and  the 
said  W.  D.  Galbraith,  sheriff  of  said  Thayer  county,  or- 
dered by  said  court  to  make  a  deed  of  said  lands  and  tene- 
ments to  the  said  Joseph  Lamb. 

"  Now  therefore,  I,  the  said  W.  D.  Galbraith,  sheriff  of 
the  said  county  of  Thayer,  as  aforesaid,  in  consideration 
of  the  premises,  and  in  virtue  of  powers  vested  in  me  by 
law,  do  hereby  give,  grant,  and  convey  to  the  said  Joseph 
Lamb,  his  heirs  and  assigns,  all  the  estate,  right,  title,  and 
interest  in  and  to  the  lands  and  tenements  sold  as  afore- 
said, of  which  the  said  Daniel  Sherman,  defendant,  was 
seized  and  possessed  on  the  20th  day  of  April,  1878,  or 
any  time  thereafter,  to  the  east  lialf  (|)  of  the  south-west 
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quarter  (^)  of  section  twenty-one  (21),  town&bip  one  (1) 
north,  of  range  one  (1)  west,  with  all  appurtenanoes  there- 
to belonging,  to  have  and  to  hold  the  same  to  the  said 
Joseph  Lamb,  his  heirs  and  assigns,  and  to  them  and  their 
use  and  behoof  forever. 

'^In  testimony  whereof  I  have  hereunto  set  my  hand 
this  23d  day  of  May,  a.d.  1879. 

•'W.  D.  Galbraith, 
"  Executed  in  presence  of  *'  Skeriff. 

'*  Byron  M.  Young, 
"M.  M.  HousB.^' 

"State  of  Nebraska,  \ 
Thayer  County.       ]^ 

"  On  this  23d  day  of  May,  A.D.  1879,  before  me,  VL 
M.  House,  clerk  of  the  district  court  held  within  and  for 
said  county,  personally  appeared  W.  D.  Galbraith,  sheriff 
of  said  county,  to  me  well  known  to  be  the  identical  per- 
son described  in,  and  who  executed  the  foregoing  instru- 
ment of  conveyance,  and  who  acknowledged  said  instru- 
ment to  be  his  voluntary  act  and  deed  as  said  sheriff,  for 
the  use  and  purpose  therein  mentioned.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court  this  28d  day  of  May,  a.d.  1879. 

"M.M.  House, 

"  CkrJc  of  the  Distrid  QmH,  Thayer  OourUy,  Nebraeka:' 

SEAL  OF  THE 
DISTRICT  COURT 

NEBRASKA, 
THAYER  COUNTY.  ^ 

BNDORBED 

''  Sheriff's  Deed.  W.  D.  Galbraiih,  sheriff,  to  Joseph 
Lamb.     Dated  May  23d,  1879. 

"  State  of  Nebraska,  \ 
Thayer  County.       /^* 

"  Filed  for  record  this  23d  day  of  May,  a.d.  1879,  at 
1  o'clock  P.M.,  and  recorded  in  the  office  of  the  clerk  of 
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said  countj  in  book  'O'  of  deeds  on  page  469.    Entered 

on  Numerical  Index. 

"  M.  M.  House, 

"H.  E.  Garzeb,  "CferJfe. 

''Deputy:' 

This  deed  was  objected  to  for  the  reason  that  it  was  im- 
material^ irrelevant,  and  incompetent.  The  objections 
were  sustained  and  the  deed  excluded.  The  plaintiff  in 
«rror  thereupon  offered  in  evidence  the  transcript  of  a 
judgment  rendered  in  the  county  court  of  Jefferson  county 
in  an  action  wherein  J.  V.  Switzer  was  plaintiff  and 
Daniel  Sherman  defendant,  dated  December  3d,  1875,  the 
judgment  being  for  |60  and  costs;  also  a  certificate  of  the 
derk  of  the  district  court  of  Jefferson  county,  showing 
said  transcript  to  have  been  filed  in  said  court  on  the  IStfa 
of  February,  1876 ;  also  the  following  referring  to  the 
transcript :  ''  Filed  in  the  office  of  the  clerk  of  the  district 
court  in  and  for  Thayer  county,  Nebraska,  on  the  19th 
day  of  February,  A.D.  1876.    M.  M.  House,  Clerk/' 

Objection  was  made  to  this  transcript  as  being  immate- 
rial, irrelevant,  and  incompetent.  The  objections  were 
sustained  and  the  transcript  excluded.  The  plaintiff  in 
error  thereupon  offered  in  evidence  an  execution  issued  on 
the  transcript  above  referred  to  by  the  clerk  of  the  district 
court  of  Thayer  county,  dated  April  25th,  1878,  under 
which  the  premises  in  question  were  sold,  and  the  sheriff's 
return  to  the  same,  whereby  it  appears  that  the  premises 
were  sold  to  the  plaintiff  in  error  for  the  sum  of  |430 ; 
also  the  confirmation  of  the  sale,  order  to  make  a  deed  to 
the  purchaser,  and  distribution  of  the  proceeds  of  the  sale. 
These  were  objected  to'  as  being  immaterial,  irrelevant, 
and  incompetent.  The  objections  were  sustained  and  the 
evidence  excluded.  The  plaintiff  in  error  then  offered 
to  prove  that  the  debt  under  which  the  sale  took  place  was 
<x>ntracted  in  December,  1874,  and  after  the  patent  was 
issued  to  Sherman.     This  was  objected  to,  and  the  objeo- 
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lion  sustained.  The  plaintiff  in  error  offered  to  prove  that 
Daniel  Sherman  did  not  reside  on  the  land  in  qaesdon 
from  September  to  December,  1874,  1876,  and  to  the  year 
1876.  This  was  objected  to  and  excluded.  There  was  a 
large  amount  of  other  testimony  offered  and  excluded,  to 
which  we  need  not  refer.  The  court  then  directed  the  jury 
to  return  a  verdict  in  favor  of  the  defendant  in  error, 
which  was  done,  and  judgment  rendered  thereon. 

It  will  be  seen  that  the  judgment  under  which  the  plain- 
tiff in  error  claims  title  became  a  lien  on  the  land  in  ques- 
tion on  the  i9th  of  February,  1876 ;  that  an  execution 
was  duly  issued  thereon,  under  which  a  sale  of  the  land  in 
question  took  place.  The  sale  confirmed  a  deed  ordered 
and  the  surplus  distributed  among  the  creditors  of  Sher- 
man, yet  all  of  these  proceedings  were  held  by  the  court 
below  not  to  affect  the  title  of  the  defendant  in  error,  al- 
though the  deed  of  Daniel  Sherman  and  wife  to  Edwin  D. 
Sherman,  under  which  she  claims  title  wais  acknowledged 
and  recorded  and  presumably  delivered  May  6th,  1878; 
bat  even  if  it  related  back  to  the  time  it  was  dated,  viz., 
January  2d,  1878,  still  the  land  would  be  subject  to  the 
lien  of  the  judgment 

Sec.  661  of  tiie  code  provides  that  ^^in  all  cases  in  which 
judgment  shall  be  rendered  by  a  justice  of  the  peace  the 
party  in  whose  favor  the  judgment  shall  be  rendered  may 
file  a  transcript  of  such  judgment  in  the  office  of  the  clerk 
of  the  district  court  in  the  county  in  which  the  judgment 
was  rendered,  and  thereupon  the  derk  shall,  on  the  day  on 
which  the  same  shall  be  filed,  enter  the  case  on  the  execu- 
tion docket,  together  with  the  amount  of  the  judgment, 
and  the  time  of  filing  the  transcript.'^ 

Sec.  662  provides  for  a  lien  on  the  real  estate  of  the 
debtor.  Section  663  provides  that  the  clerk  of  the  district 
court  may  issue  execution,  etc.,  on  the  judgment.  Seodon 
429a  provides  that  the  transcript  of  a  judgment  of  any 
district  court  in  this  state  may  be  filed  in  the  office  of  the 
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clerk  of  the  district  court  in  any  county^  and  be  a  lien  on 
the  real  estate  of  the  debtor  in  like  manner  as  in  the 
county  where  the  judgment  was  rendered^  and  that  execu- 
tion may  be  issued  thereon^  etc. 

Section  18  of  chapter  20,  Comp.  St.,  provides  that  **any 
person  having  a  judgment  rendered  by  a  probate  court 
may  cause  a  transcript  to  be  filed  in  the  office  of  the  clerk 
of  the  district  court  in  any  county  of  this  state,  and  when 
such  transcript  is  so  filed  and  entered  upon  the  judgment 
record,  such  judgment  shall  be  a  lien  on  real  estate  in  the 
county  where  the  same  is  filed,"  etc.  See  Gabon  v.  Gru^ 
nig,  18  Neb.,  562. 

Sec.  2  of  the  same  chapter  provides  that  '^the  provisions 
of  the  code  of  civil  procedure  relative  to  justices  of  the 
peace  shall,  where  there  are  no  special  provisions  to  the 
contrary,  apply  to  county  courts.'' 

Sec.  498  of  the  code  provides  for  the  confirmation  of  all 
sales  of  real  estate,  whether  sold  upon  execution  or  order 
of  sale. 

In  State  Bank  v.  Green,  10  Neb.,  134,  135,  it  is  said : 
''Under  our  statute  governing  sales  of  real  property  on  ex- 
ecution the  title  of  the  purchaser  depends  entirely  upon 
the  sale  being  finally  confirmed  by  the  court  under  whose 
process  it  was  made,  and  until  this  is  done  the  rights  of 
the  execution  debtor  are  not  certainly  divested.  Miller  v, 
ITaff,  1  Bush  (Ky.),  230." 

Under  our  code  a  purchaser  of  real  estate  at  execution 
sale,  who  has  paid  the  purchase  price,  and  the  sale  has 
been  confirmed,  is  the  equitable  owner  of  the  property,  and 
may  compel  the  officer,  if  need  be,  to  execute  a  deed  there- 
for. Our  statute  was  designed  to  protect  the  debtor  by  re- 
quiring an  appraisement  of  the  property,  and  that  it  bring 
at  least  two-thirds  of  the  appraised  value,  and  the  par- 
chaser  by  transferring  to  him  the  title  of  the  debtor. 
Therefore,  where  the  court  has  jurisdiction,  its  proceedings 
in  confirming  a  sale  are  not  subject  to  attack  collaterally. 
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Sec.  500  of  the  code  provide  that  '^  the  deed  shall  be 
sufficieot  evidence  of  the  legality  of  such  sale  and  the  pfo- 
ceedings  thereunder  until  the  contrary  be  proved,  and 
shall  vest  in  the  purchaser  as  good  and  as  perfect  an  estate 
in  the  premises  therein  mentioned  as  was  vested  in  the 
party  at  or  after  the  time  when  such  lands  and  tenements 
became  liable  to  the  satisfaction  of  the  judgment  And 
such  deed  of  conveyance  to  be  made  by  the  sheriff  or  other 
officer  shall  recite  the  execution  or  executions,  or  the  sab- 
stance  thereof,  the  names  of  the  parties,  the  amount,  and 
date  of  term  of  rendition  of  judgment  by  virtue  whereof 
the  said  lands  and  tenements  were  sold  as  aforesaid,  etc 

It  will  be  observed  that  there  is  no  recital  in  the  deed 
that  the  transcript  of  the  judgment  was  filed  in  the  district 
court  of  Thayer  county,  but  the  filing  is  to  be  inferred 
from  the  fact  that  the  clerk  of  said  court  issued  execution 
on  the  transcript,  and  is  clearly  proved.  The  object  of  re- 
quiring the  recital  of  the  date  of  the  judgment,  no  doubt^ 
was  for  the  purpose  of  showing  on  the  face  of  the  deed 
from  what  time  the  lien  became  operative,  and  in  a  con- 
test between  lienholders  or  persons  claiming  to  he  bona  fide 
purchasers  it  might  become  material. 

But  if  one  or  more  of  the  statements  required  by  the 
statute  had  been  omitted  from  the  deed  the  power  of  the 
court  to  protect  the  purchaser,  being  a  continuing  one,  it 
could  require  the  sheriff  to  execute  a  new  deed  to  conform 
to  the  statute,  and  this  power  should  be  exercised  in  a 
proper  case. 

The  deed  in  this  case  purports  to  convey  the  title  pos- 
sessed by  Daniel  Sherman  on  the  25th  of  April,  1878,  and 
does  not  relate  back  to  the  date  of  the  lien  of  the  judg- 
ment as  it  should  do.  But  even  then  it  appears  to  have 
transferred  the  title  of  Daniel  Sherman  to  the  plaintiff 
in  error.  The  record  shows  that  the  deed  from  Daniel 
Sherman  and  wife  to  Edwin  Sherman  was  acknowledged 
and  presumably  delivered  May  6th,  1878,  afler  the  levy 
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of  the  execution.  In  the  case  at  bar  there  is  not  an  entire 
omission  to  state  in  the  deed  all  the  facts  required  by  the 
statute,  but  they  are  not  stated  as  fully  as  they  should  be. 
The  deed,  therefore,  should  have  been  received  in  evidence. 
As  there  must  be  a  new  trial  the  district  court  should  per- 
mit an  examination  of  the  facts  under  which  the  plaintifi 
in  error  claims  the  possession  of  the  land  in  controversy. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  toncur. 


William  Murphy,  plaintiff  in  error,  v.  John 
Lyonp,  defendant  in  error. 

1.  Summons:    service  by  publication.    Before  service  of  do- 

tice  of  the  peDdency  of  an  action  against  a  defendant  can  be 
made  by  pnblication  in  a  newspaper  an  affidavit  must  be  filed 
with  the  clerk  of  the  conrt  in  which  the  action  is  pending,  set- 
ting forth  that  service  of  the  summons  cannot  be  made  in  the 
state  on  the  defendant  to  be  served,  and  that  the  cause  is  one  of 
those  mentioned  in  section  77  of  the  civil  code. 

2.  Jurisdiction :    The  decrees  and  judgments  of  a  court  of  gen- 

eral jurisdiction  and  power  are  presumed  to  have  been  made  in 
causes  in  which  the  court  had  jurisdiction  until  the  contrary  is 
proved.  But  if  it  is  shown  by  the  record  that  the  court  had  not 
acquired  jurisdiction  over  the  subject  matter  or  person,  such 
judgment  or  decree  is  void,  and  will  be  so  treated  in  a  proceed- 
ing either  direct  or  collateral. 

3.  Evidence:    lost  paper.    Before  secondary  evidence  is  admis- 

sible to  prove  the  existence  or  contents  of  a  paper  claimed  to 
have  been  attached  to  and  a  part  of  the  files  of  a  case  in  court 
it  must  appear  that  diligent  search  has  been  made  in  the  proper 
office  for  such  paper,  and  that  it  is  lost  or  destroyed  and  cannot 
be  found. 
44 


19    889, 
IS6    750{ 


690      SUPREME  COURT  OF  NEBRASKA 

Murphy  t.  Lyons. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

N,  C.  Abbott,  for  plaintiff  in  error. 

L.  C.  Burr  and  Lamb,  Ricketts  &  Wilson^  for  defendant 
in  error. 

Reese,  J. 

This  was  an  action  of  ejectment,  instituted  in  the  dis- 
trict court  by  plaintiff  in  error,  by  which  he  sought  to 
recover  the  possession  of  the  real  estate  in  dispute. 

Defendant  answered,  alleging  ownership,  basing  his 
title  upon  two  certain  deeds,  one  of  which  was  made  by 
the  sheriff  upon  order  of  sale  in  an  attachment  proceeding 
against  plaintiff,  and  the  other  by  a  master  commissioner 
in  a  foreclosure  of  mortgage  against  plaintiff.  The  reply 
of  plaintiff  attacked  both  of  those  proceedings  and  alleged 
that  the  court  rendering  the  judgment  in  attachment  and 
the  decree  of  foreclosure  was  without  jurisdiction  and  that 
the  proceedings  in  both  cases  were  void  for  want  of  such 
jurisdiction. 

The  principal  allegation  and  point  of  attack  is  that  in 
the  attachment  suit  of  J.  B.  Price  agaiust  plaintiff,  in 
which  no  other  service  was  had  than  by  publication  of 
notice,  the  affidavit  of  non-residence  was  not  filed  in  the 
office  of  the  clerk  of  said  court  until  after  the  first  publica- 
tion of  the  notice,  and  that  the  notice  as  published  fixed  the 
answer  day  on  the  fifth  Monday  after  publication  instead 
of  the  third,  as  required  by  section  110  of  the  civil  code. 
It  is  also  claimed  that  no  affidavit  of  non-residence  was 
made  in  the  foreclosure  suit,  that  no  other  service  was  had 
than  by  publication,  and  that  for  want  of  such  affidavit 
the  whole  proceeding  was  void.  Plaintiff  did  not  appear  in 
either  of  said  actions.     Upon  the  trial  of  this  case  the 
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records  and  files  of  the  district  court  in  both  cases  were 
received  in  evidence  over  the  objection  of  plaintiff^  and, 
judgment  being  rendered  against  him,  he  alleges  error  in 
this  court,  assigning  as  such  the  admission  of  the  deeds, 
pleadings,  and  records  in  those  cases. 

The  questions  here  presented  are  as  to  the  jurisdiction 
of  the  district  court  in  the  actions  which  culminated  in  the 
two  deeds  admitted  in  evidence.  It  is  insisted  by  defend- 
ant in  error  that  those  judgments  cannot  be  attacked  col- 
laterally, as  plaintiff  seeks  to  do;  that  every  presumption 
is  in  their  favor,  and  that  the  trial  court  did  not  err  in 
admitting  the  deeds  in  evidence  and  rendering  judgment 
in  favor  of  defendant.  It  is  true  that  the  presumptions 
are  in  favor  of  the  jurisdiction  of  the  district  court  and 
that  it  had  authority  to  render  the  judgments  which 
form  the  basis  of  the  deeds  by  virtue  of  which  the  defend- 
ant claims  title  to  the  land  in  question.  We  take  it  to  be 
well  settled  that  the  judgments  of  courts  of  general  juris- 
diction are  supported  by  the  presumption  not  only  that 
they  had  jurisdiction  to  render  such  judgments  as  may  ap- 
pear upon  their  records  as  having  been  rendered  by  them, 
but  also  every  presumption  must  be  indulged  in  all  things 
necessary  to  such  jurisdiction,  and  that  they  are  not  liable 
to  a  collateral  attack  for  irregularities  in  the  exercise  of 
the  jurisdiction  which  is  presumed  to  exist.  But  it  is  com- 
petent for  one  seeking  to  avoid  the  force  of  a  judgment  of 
a  court  of  general  jurisdiction  to  attack  such  judgment  for 
want  of  jurisdiction  even  in  a  collateral  proceeding.  Mo 
Gavock  V.  PoUachy  13  Neb.,  535.  Boker  v.  Chapline,  12 
Iowa,  204.  For  if  the  court  had  no  jurisdiction  to  ren- 
der the  judgment  or  decree  it  is  void  and  is  no  judgment. 
The  rule  is  that  jurisdiction  is  to  be  presumed  until  the 
contrary  is  proved.  Wells  on  Jurisdiction  of  Courts, 
chap.  6. 

On  the  trial  of  this  case  in  the  district  court  the  defend- 
ant offered  in  evidence  the  judgment  of  the  district  court 
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of  Lancaster  county  in  the  suit  of  J.  B.  Price  against  this 
plaintiff,  together  with  the  files  of  the  case.  This  was 
objected  to  because  the  affidavit  of  the  non-residenoe  of 
plaintiff  (defendant  in  that  action)  was  not  filed  until  after 
the  publication  of  notice  was  made,  as  appeared  affirma- 
tively upon  an  inspection  of  the  papers  and  record  in  the 
case,  and  that  therefore  the  court  had  acquired  no  jurisdic- 
tipn.  The  objection  was  overruled  and  the  evidence  ad- 
mitted. This  record  shows  that  the  petition  and  affidavit 
for  attachment  were  filed  in  the  office  of  the  clerk  of  the 
district  court  on  the  18th  day  of  December,  1879.  On 
the  20th  day  of  the  same  mouth  the  first  publication  of 
notice  was  made,  aud  on  the  22d  the  affidavit  of  the  non- 
residence  of  the  defendant  in  that  action  was  filed.  Ac- 
tion 78  of  the  civil  code  provides  that  "before  service  can 
be  made  by  publication  an  affidavit  must  be  filed  that  ser- 
vice of  summons  cannot  be  made  within  this  state  on  the 
defendant  or  defendants  to  be  served  by  publication,  and 
that  the  case  is  one  of  those  mentioned  in  the  preceding 
section.  When  such  affidavit  is  filed  the  party  may  proceed 
to  make  service  by  publication." 

The  filing  of  this  affidavit  has  been  held  to  be  a  juris- 
dictional matter  in  Blair  v.  West  Point  Manufacturing 
Company,  7  Neb.,  146.  Atkins  v.  Atkins,  9  Id.,  191. 
Frazier  v.  Miles,  10  Id.,  109.    McGavock  v.  PoUacky  supra. 

In  Frazier  v.  MUes,  it  is  said  that  *'  Where  service  of 
summons  cannot  be  had  upon  a  defendant  in  this  state  and 
it  is  necessary  to  obtain  service  by  publication,  it  must  ap- 
pear that  the  steps  required  by  the  statute  have  been  taken 
to  obtain  such  service." 

It  is  very  apparent  that  no  affidavit  of  the  non-residence 
of  plaintiff  was  on  file  at  the  time  the  first  publication  of 
notice  was  made,  an4  it  would  seem  equally  clear  that  such 
publication,  being  wholly  without  authority,  was  void,  and 
would  give  the  court  no  jurisdiction.  The  language  of  the 
statute  iS|  '^  Before  service  can  be  made  by  publication  an 
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affidavit  must  be  filed,"  etc.  Again,  in  the  same  section  it 
is  said,  "  When  such  affidavit  is  filed  the  party  may  proceed 
to  maike  service  by  publication/'  This  clearly  indicates 
the  object  of  the  affidavit.  Its  subsequent  filing  could  not 
cure  the  defect. 

The  want  of  jurisdiction  affirmatively  appearing  upon 
the  face  of  the  records  and  files  of  the  case,  the  court  erred 
in  admitting  them  in  evidence. 

Defendant  also  bases  his  right  to  the  possession  of  the 
proj)erty  in  question  upon  a  commissioner's  deed,  and  cer- 
tain proceedings  leading  up  to  it,  in  the  foreclosure  of  a 
mortgage  on  the  land  in  question,  wherein  Catherine  F. 
Stimpsou  was  plaintiff,  and  this  plaintiff  (Murphy)  was  de- 
fendant, and  in  which  case  a  decree  of  foreclosure  was 
entered  by  the  district  court  of  Lancaster  county.  The 
deed,  records,  and  proceedings  in  the  case  were  offered  in 
evidence  and  admitted  over  the  objection  of  plaintiff  in 
error.  In  that  case,  also,  service  was  made  by  publication. 
No  affidavit  of  the  non-residence  of  Murphy  was  among 
the  files  nor  recorded  in  the  complete  record,  and  no  refer- 
ence to  any  such  paper  was  made  by  any  entry  in  the  ap- 
pearance docket. 

The  objection  made  to  the  introduction  of  this  evidence 
was  based  upon  the  ground  that  it  appeared  thereby  that 
no  affidavit  of  non-residence  was  ever  filed,  and  that  there- 
fore the  court  rendering  the  decree  was  without  jurisdic- 
tion. If  no  affidavit  ever  was  filed  it  is  clear  that  the  decree 
would  be  void — McGavock  v.  PoUack^  supra — no  appear- 
ance having  been  made,  and  no  other  service  than  by  publi- 
cation being  had.  The  defendant  seems  not  to  have  rested 
upon  the  presumption  in  favor  of  the  decree  against  Mur- 
phy, but  introduced  all  the  files  of  the  case — the  affida- 
vit of  non-residence  excepted — as  well  as  the  entries  in  the 
appearance  docket.  These  were  admitted  over  the  objec- 
tions of  defendant,  but  afterwards  the  attorney  who  prose- 
cuted the  foreclosure  suit  was  ])laced  on  the  witness  stand 
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for  the  purpose  of  showing  by  him  that  the  affidavit  was 
actually  made  and  filed.  This  testimony  was  objected  to, 
and  the  objection  overruled  and  the  testimony  taken.  The 
clerk  was  afterwards  placed  upon  the  stand  for  the  pur- 
pose of  showing  that  he  had  searched  for  the  missing  paper, 
but  that  it  could  not  be  found. 

Assuming  that  it  was  competent  to  prove  the  loss  of  this 
paper,  or  rather  that  it  could  not  be  found  in  the  office, 
and  the  further  fact  that  such  a  paper  had  been  actually 
filed  and  was  at  one  time  among  the  records^  we  think  the 
testimony  of  the  clerk  fell  far  short  of  laying  the  founda- 
tion for  secondary  proof  of  the  existence  of  the  paper 
and  of  its  contents.  His  testimony  was^  substantially,  that 
his  attention  had  not  been  called  to  the  matter  until  the 
day  of  trial,  and  that  he  had  made  no  examination  in  his 
office  except  among  the  papers  in  the  case  and  upon  the 
appearance  docket.  It  was  shown  that  the  papers  and  fil^ 
were  originally  very  loosely  attached  together.  The  prob- 
ability that  some  of  them  might  have  become  detached  was 
very  great,  even  before  they  were  entered  upon  the  apjiear- 
ance  docket  and  complete  record,  yet  no  effi)rt  was  made 
to  find  the  missing  paper.  For  aught  that  was  shown  the 
affidavit  might  have  been  found  in  a  few  minutes'  search. 
At  least,  as  much  diligence  should  have  been  shown  in 
endeavoring  to  find  the  missing  paper  as  would  have  been 
necessary  to  find  a  contract  or  other  writing,  before  second- 
ary proof  could  be  made.  Such  proof  was  wholly  inad- 
missible until  after  this  showing  of  diligence.  Birdmll  t. 
Carter,  5  Neb.,  517. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 
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William  H.  Ried,  plaintiff  in  error,  v.  The 
State  of  Nebraska,  defendant  in  error. 

Witness  Fees.  The  fees  of  a  witneflB  from  aDother  Btate,  coming 
into  this  state  in  obedience  to  a  snbpoena  issued  on  behalf  of  the 
state  in  a  prosecution  for  a  felony,  and  where  the  testimony  of 
such  witness  is  material  and  necessary,  are  taxable  to  a  defend- 
ant where  the  prosecution  results  in  a  conviction  of  the  defend- 
ant of  the  crime  for  the  commission  of  which  the  prosecution 
was  instituted. 

Error  to  the  district  court  for  Gage  county.  Heard 
below  before  Broady,  J. 

L.  W.  Colby  and  HazleU  &  Bates,  for  plaintiff  in  error. 

William  Leeae,  Attorney  Oeneraly  for  the  state. 

Reese,  J. 

It  is  agreed  by  counsel  that  there  is  but  one  question 
presented  in  this  case,  and  that  is,  whether  the  state  is  en- 
titled to  a  judgment  against  a  defendant,  convicted  of  a 
felony,  for  the  cost  of  witnesses  necessarily  brought  or  who 
accept  service  of  subpoena  and  come  from  another  state. 
The  question  of  the  materiality  of  the  testimony  or  the 
necessity  of  bringing  witnesses  from  a  long  distance  is  al- 
ways for  the  trial  court;  and  while  a  party  securing  the 
attendance  of  a  witness  from  a  long  or  short  distance  must 
always  pay  the  l^al  fees  therefor,  yet,  for  the  protection 
of  litigants  and  defendants  in  state  cases,  it  is  the  province 
of  the  court  in  proper  cases  to  refuse  to  tax  such  costs  to 
the  losing  party. 

The  question  here  is,  not  whether  the  witnesses  are  en- 
titled to  their  fees — for  they  clearly  are — from  the  party 
calling  them.  Any  other  holding  would  be  a  suggestion 
of  the  practice  of  a  species  of  bad  &ith,  which  the  courts 
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would  not  for  a  moment  sanction.  In  the  case  at  bar  the 
state  officer  sent  subpoenas  to  the  witnesses  in  Iowa,  and 
upon  his  request  the  witnesses  accepted  service  and  came 
in  obedience  to  the  requirements  thereof.  The  state,  or 
rather  that  part  of  it  represented  by  the  county  where  the 
crime  is  alleged  to  have  been  committed,  must  pay  them 
their  full  fees  for  the  whole  distance  "  necessarily  traveled.'' 
Sec.  23,  chap.  28,  Compiled  Statutes,  1886. 

Assuming,  as  we  must,  that  these  witnesses  were  neoea- 
sary  and  that  their  testimony  was  material,  as  these  fads 
are  not  questioned,  we  are  of  the  unanimous  opinion  that 
the  state  is  entitled  to  the  taxation  of  these  costs.  With- 
out inquiring  what  the  rule  might  be  in  a  civil  case  where 
depositions  might  be  taken,  it  is  clear  th^t  the  only  method 
by  which  the  testimony  might  have  been  used  on  the  part 
of  the  state  under  the  provisions  of  the  constitution,  would 
be  by  the  production  of  the  witnesses  in  court  While  the 
state  might  not  be  able  to  compel  their  attendance,  yet  if 
they  saw  fit  to  yield  obedience  to  its  request  in  the  form  of 
a  subpoena,  we  can  see  no  possible  reason  why  they  diould 
not  be  treated  as  any  other  witness,  and  their  fees,  neces- 
sarily paid  by  the  state,  taxed  accordingly.  Hutdms  v. 
The  State,  8  Mo.,  288. 

The  judgment  of  the  district  court  is  affirmed. 

JU£>QM£N'r  AFFIBMED. 

.The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel.  H.  G.  Mechleny, 
V.  Henry  C.  Jaynbs. 

Costs  in  Mandamus  Cases.  JndgmentB  for  costs  in  mandamus 
cases  can  only  be  collected  by  execution  in  the  same  way  as 
other  judgments.  A  respondent  failing  to  pay  such  judgment 
is  not  in  contempt  and  cannot  be  proceeded  against  therefor. 

Reese,  J. 

This  cause  was  originally  submitted  upon  an  application 
for  a  writ  of  mandamus.  The  writ  was  allowed  and  an 
opinion  written,  which  is  reported  ante  p.  161. 

Eelator  now  files  an  information  seeking  to  institute  pro- 
ceedings against  respondent  for  contempt  of  court  in  not 
paying  the  costs  of  the  mandamus  proceeding.  It  is  urged 
that  the  judgment  of  the  court  was  that  respondent  perform 
the  oflScial  duties  imposed  by  law,  the  performance  of  which 
was  sought  to  be  coerced,  and  that  he  pay  the  costs  taxed 
at  $9.80.  That  the  performance  of  a  part  of  the  judg- 
ment, viz.,  the  performance  of  the  official  duty,  can  be 
coerced  by  proceedings  as  for  contempt,  and  tliat  therefore 
the  whole  of  the  judgment  may  be  enforced  by  the  same 
method. 

The  law  provides  a  method  for  the  enforcement  of  the 
payment  of  money  judgments,  and  that  method  is  the  is- 
suance of  an  execution.  We  know  of  no  distinction  between 
judgment  for  costs  in  mandamus  and  other  cases. 

The  motion  for  the  institution  of  proceedings  for  con- 
tempt is  therefore  denied. 

Judgment  accordingly. 

The  other  judges  concur. 
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SO    §B5 

1 43  m    *^^^^  Mattis,  plaintiff  in  error,  v,  John  W.  Bogos, 

defendant  in  error. 

1.  Eljectment,  In  ejectment  by  a  tenant  in  common  against  a 
person  in  possession  without  right,  the  plaintiff  can  recover  onlj 
to  the  extent  of  his  title. 

52.     :    PABTIES.    Tenants  in  common  may  join  in  an  action 

for  the  possession  of  real  estate  held  by  one  without  title,  or  they 
may  sue  severally  and  recoyer  according  to  their  seyeral  interests. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Nevile,  J. 

C.  -4.  Baldwin  and  J,  J.  &  Connor,  for  plaintiff  in  error. 

W.  J.  Connelly  for  defendant  in  error. 

Reese,  J. 

This  cause  was  originally  submitted  without  brief  or  ar- 
gument by  counsel  for  either  side,  and  upon  a  voluminous 
record.  The  court,  upon  examination  of  the  case  without 
the  assistance  of  counsel,  overruled  the  decision  in  the  case 
of  Orooh  V.  Vandei^voorty  13  Neb.,  505,  and  rendered  judg- 
ment reversing  the  case.  The  opinion  was  written  and 
filed,  and  was  published  in  25  N.  W,  Rep.,  616.  A  mo- 
tion for  a  rehearing  was  then  made,  in  which  the  attention 
of  the  court  was  called  to  the  oversight,  when  the  opinion 
was  withdrawn  from  the  files  and  a  rehearing  granted.* 
The  cause  is  now  submitted,  as  it  should  have  been  in  the 
first  instance,  upon  arguments  and  briefs. 

The  action  was  in  the  nature  of  ejectment,  brought  by 
defendant  in  error  for  the  possession  of  certain  real  estate 
described  in  the  pleadings.  The  land  in  dispute  was  pat- 
ented by  the  United  States  to  Catherine  W.  E.  Perry.    On 

*  Withheld  from  publication  in  the  official  reports. 
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the  second  day  of  September,  1859,  she  conveyed  it  to 
Russell  Miller,  who  died  intestate  in  the  year  1868,  leav- 
ing surviving  him  as  his  heirs  at  law  James  R.  Adams  and 
John  W.  Adams,  sons  of  Rhoda  Ann,  eldest  daughter  of  said 
Russell  Miller,  who  was  then  deceased;  Camelia  Matilda, 
who  was  married  to  John  Lyons ;  Sarah  Jane,  who  was 
married  to  William  Dowling,  and  Mary  Elizabeth,  who 
was  married  to  William  G.  Robins. 

The  principal  question  involved  in  the  case  arises  upon 
the  third  instruction  given  to  the  jury  by  the  court,  which 
is  as  follows : 

"The  jury  are  instructed  that  so  far  as  the  interest  of 
John  Williams  Adams,  which  would  descend  to  him  upon 
the  death  of  his  mother,  and  which  would  be  one-eighth  of 
whatever  interest  may  have  been  vested  in  the  heirs  of 
Russell  Miller,  is  concerned,  that  the  failure  of  plaintiff  to 
make  proof  that  such  interest  had  been  conveyed  to  him 
by  said  John  Williams  Adams,  if  living,  or  by  his  legal 
representatives  or  heirs  at  law^  if  deceased,  does  not  pre- 
vent the  plaintiff  from  recovering  in  this  action  the  posses- 
sion of  the  said  real  estate.  But  if  the  jury  find  from  the 
evidence  and  under  the  instructions  of  the  court  that  said 
jilaintiff  would  be  entitled  to  recover  possession  of  the 
real  estate  herein,  had  said  one-eighth  interest  been  con- 
veyed to  him,  then  it  would  be  proper  to  return  your 
verdict  for  said  plaintiff  for  said  possession,  so  far  as  the 
defendant  in  this  action  is  concerned,  for  the  reason  that 
whoever  may  be  lawfully  seized  of  the  interest  of  the  said 
John  Williams  Adams  would  be  a  co-tenant,  or  tenant  in 
common,  with  said  plaintiff  to  the  extent  of  such  interest 
and  as  against  a  stranger  to  the  title  of  said  heirs  of  Rus- 
sell Miller,  and  the  parties  claiming  under  them,  the  plain- 
tiff may  recover." 

The  question  presented  by  plaintiff  in  error  is,  whether 
the  plaintiff  in  an  action  of  ejectment  can  allege  in  his 
petition  the  full  fee  simple  title  to  the  real  estate  in  cori- 
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troversy,  and  recover  the  possession  of  all  upon  proof  of 
an  undivided  interest;  or,  as  in  this  case,  upon  proof  of 
title  to  seven-eighths  of  the  land. 

The  exact  question  presented  here  did  not  arise  in  Ovok 
V.  Vandei'voort,  stipra.  In  that  case,  quoting  from  the  first 
paragraph  of  the  syllabus,  it  is  said  that,  "  In  ejectment  by 
a  tenant  in  common  against  a  mere  disseizor  to  recover 
possession  of  undivided  premises,  he  may  maintain  the 
action  in  his  own  name,  if  no  objection  is  made  for  a  defect 
of  parties.  As  the  recovery  of  possession  inures  to  the 
benefit  of  all,  a  failure  to  plead  a  defect  of  parties  plaintiff 
is  a  waiver  of  that  objection/'  There  is  nothing  in  the  * 
opinion  by  which  we  can  ascertain  the  condition  of  the 
pleadings,  but  from  its  language  it  may  be  inferred  that 
the  plaintiff  declared  upon  the  interest  which  he  had,  and 
demanded  the  whole;  hence,  as  there  said  by  Judge  Max- 
well, if  the  defect  of  i)arties  plaintiff  was  not  objected  to, 
it  would  not  defeat  a  recovery.  In  the  case  at  bar  the 
j)etition  did  not  disclose  the  defect,  if  any  existed;  as  it  was 
alleged  that  plaintiff  (defendant  in  error)  owned  the  whole 
title,  and  was  therefore  entitled  to  the  possession  of  all  the 
land.  The  discrepancy  between  the  petition  and  the  facts 
did  not  ap|)ear  until  the  introduction  of  the  testimony,  and 
hence  no  objection  could  be  made  until  that  time,  as  the 
interest  of  John  Williams  Adams  seems  not  to  have  been 
known  of  until  during  the  trial,  or  about  that  time.  But 
objection  was  made  at  an  early  stage  in  the  case  and  the 
question  was  presented  at  the  trial  court,  and  is  insisted  on 
here. 

It  is  said  that  ejectment  is  simply  a  possessory  action ; 
that  it  does  not  purport  or  attempt  to  settle  the  equitable 
rights  of  litigants;  that  the  possession  of  one  tenant  in 
common  is  the  possession  of  all,  and  that  therefore  the 
holder  of  an  interest  in  or  of  the  l^al  title  to  a  part  of  the 
land — undivided — ^should  in  ejiectment  be  permitted  to 
recover  the  i)ossession  of  the  property  as  against  one  in 
possession  without  riglit. 
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Whatever  the  common  law  rule  may  have  been  as  to  the 
joinder  of  parties  plaintiff  in  actions  of  this  and  similar 
kinds,  we  take  it  as  well  settled  by  our  statutes  that  ten- 
ants in  common  may  join  as  plaintifis  in  an  action  against 
a  mere  trespasser  in  possession,  or  one  in  possession  with- 
out right.  Section  29  of  the  civil  code  provides  that, 
"  Every  action  must  be  prosecuted  in  the  name  of  the  realf 
party  in  interest,  except  as  otherwise  provided  in  section 
thirty-twp/^ 

Section  40  is  as  follows:  ^^All  persons  having  an  interest 
in  the  subject  of  the  action  and  in  obtaining  the  relief  de- 
manded, may  be  joined  as  plaintifis,  except  as  otherwise 
provided  in  this  title." 

Section  42  is  as  follows :  ''  Of  the  parties  to  the  action 
those  who  are  united  in  interest  must  be  joined  as  plaintiffs 
or  defendants,  but  if  the  consent  of  one  who  should  have 
been  joined  as  plaintiff  cannot  be  obtained  he  may  be  made 
a  defendant,  the  reason  being  stated  in  the  petition." 

By  these  sections  and  others  to  which  we  need  not  now 
refer  it  is  evident  that  it  was  the  purpose  of  the  l^isla- 
ture  to  so  simplify  the  procedure  in  our  state  for  the  en- 
forcement of  legal  rights  as  to  enable  every  person  to  assert 
his  right  to  relief  without  reference  to  the  actions  of  others 
so  long  as  he  was  the  real  party  entitled  to  the  enforcement 
of  the  right.  If  others  equally  interested  with  him  saw 
fit  to  join  they  might  do  so  or  not,  but  if  they  were  neoes-^ 
sary  parties  and  refused  to  join  as  plaintifis,  they  could  not 
thus  defeat  the  action,  but  might  be  made  defendants. 

In  Bliss  on  Code  Pleading,  in  discussing  the  subject  of 
"  Parties  to  Actions  "  in  real  and  mixed  actions,  it  is  said, 
''In  those  states  where  the  old  action  of  ejectment  has 
been  abolished  and  the  new  procedure  has  not  been  adopted, 
it  may  be  doubted  whether  tenants  in  common  should  be 
permitted  to  unite  in  a  real  action,  inasmuch  as  their  title 
and  their  interest  is  several.  The  new  code  of  procedure, 
however,  provides  that '  all  persons  having  an  interest  in 
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tlie  subject  of  the  actiou,  and  in  obtaining  the  relief  d«^ 
manded,  may  be  joined  as  plaintiffs,  exoept  as  otherwise 
provided/  etc.  This  is  the  rule  that  prevailed  in  equity 
pleadings,  but  it  is  now  made  general,  and  applies  as  well 
to  actions  formerly  called  legal.  Notwithstanding  the 
title  of  tenants  in  common  is  several,  they  have  an  in- 
terest in  *the  subject  of  the  action' — that  is,  in  the  prop- 
erty in  respect  to  which  the  action  is  brought — ^and  in 
'obtaining  the  relief  demanded,'  provided  the  disposition 
applies  to  all.  If  the  occupant  holds  adversely  to  all  the 
tenants  in  common,  and  they  all  join  to  recover  possession, 
the  pleading  should  show  the  interest  of  each,  that  the 
judgment  may  conform  to  it.  The  section  of  the  statute 
just  considered  is  permissive  only.  Parties  are  not  required 
to  join  as  plaintiffs  unless  they  are  'united  in  interest' — 
that  is,  have  a  joint  interest — and,  consequently,  tenants  in 
common  may  sue  severally  at  their  option,  each  for  his  own 
interest.  It  would  seem,  however,  in  the  absence  of  stat- 
utory authority,  that  they  must  all  join  for  the  whole  tracts 
or  each  must  sue  for  his  individual  interest.  The  New 
York  Revised  Statutes,  which  authorized  tenants  in  com- 
mon to  bring  one  or  several  actions,  did  not  authorize  two 
or  more  owners  less  than  the  whole  to  unite  in  an  action. 
This,  however,  is  permitted  by  the  statutes  of  Missouri,  of 
California,  and  of  Nevada."     Sec.  25. 

We  have  thus  copied  at  some  length  from  the  work 
before  us,  as  an  apt  expression  of  our  views  upon  the 
meaning  of  the  sections  of  our  code.  By  it,  as  we  under- 
stand its  language,  a  tenant  in  common  with  others,  either 
by  himself  or  with  all  his  cotenants,  may  bring  and  main- 
tain an  action  against  a  trespasser  upon  his  real  estate  for 
the  possession  of  so  much  thereof  as  he  may  show  him- 
self entitled  to,  and  upon  the  establishment  of  his  claim 
to  the  property  he  may  have  judgment  for  so  much  only 
as  he  can  show  his  interest  to  be,  and  that  therefore  the 
trial  court  erred  in  giving  the  instruction  complained  of. 
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We  are  aware  that  this  is  to  some  extent  in  conflict  with 
the  reasoning  of  Judge  Maxwell  in  Orook  v.  Vandervoort, 
mpra,  but  we  think  not  in  conflict  with  the  decision  in 
that  case.  For  it  is  clearly  intimated  that  had  the  proper 
objection  been  made  in  time  the  holding  might  have  been 
different. 

The  view  here  expressed  by  us  is  supported  by  the  fol- 
lowing cases  which  we  have  examined:  Cruger  v.  Mo- 
Laury,  41  N.  Y.,  219.  Dewey  v.  Brovm,  2  Pick.,  387. 
Gray  v.  Oiverus,  26  Mo.,  291.  Dawson  v.  Mills,  32  Pa. 
St.,  302. 

We  have  examined  many,  if  not  all,  of  the  cases  cited 
by  defendant  in  error,  and  find  many  of  them  either  dis- 
similar to  this  or  based  upon  a  statute  different  from  ours. 

The  cases  of  Babe  v,  Fyler,  10  Smedes  &  M.,  446, 
Allen  V.  Gibson,  4  Eand.,  468,  were  for  forcible  entry  and 
detainer;  but  in  Allen  v.  Gibson,  the  court  says:  "In  a 
writ  of  right  and  other  real  actions  the  mere  right  is  in- 
volved and  the  proceeding  and  recovery  must  be  according 
to  the  title,  and  in  ejectment  nothing  can  be  recovered  but 
that  for  which  the  lessor  of  the  plaintiff  can  make  a  valid 
lease.  One  joint  tenant,  copartner,  or  tenant  in  common, 
although  he  has  the  right  to  the  possession  of  the  whole 
against  strangers,  cannot  make  a  valid  lease  for  more  than 
his  own  part  of  the  land,  and  therefore  no  more  can  be 
recovered  in  ejectment  than  the  part  to  which  the  lessor, 
— ^who  is  a  joint  tenant — tenant  in  common,  or  partner  is 
entitled." 

The  cases  cited  from  California  and  Nevada,  as  we  have 
seen,  are  based  upon  the  peculiar  statute  of  those  states. 
Dolph  V,  Barney,  5  Ore.,  191,  holds  with  the  defendant  in 
error,  but  cites  4  Nev.  and  21  Cal.  Hardy  v.  Johnson^ 
1  Wall.  (U.  S.),  371,  simply  holds  that  the  law  is  settled 
in  California,  from  whence  the  case  came,  and  decides  ac- 
cording to  the  decisions  in  that  state.  The  cases  cited 
from  Connecticut  seem  to  follow  Barrett  v.  French,  1 
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Conn.,  364,  and  Bush  v.  Bradley ^  4  Day,  298,  which  were 
no  doubt  decided  prior  to  the  enactment  of  any  statute 
similar  to  the  provision  of  our  code  referred  to.  The  de- 
cisions in  Texas  and  Vermont  support  the  views  contended 
for  by  defendant  in  error,  but  whether  or  not  they  depend 
upon  the  language  of  the  statutes  of  those  states  we  are 
unable  to  say. 

It  would  seem  that  no  other  rule  than  the  one  here 
adopted  could  accord  with  the  principles  of  the  code,  and 
that  it  is  founded  on  reason  and  the  principles  of  common 
justice.  We  therefore  hold  that  in  an  action  for  the  pos- 
session of  real  property  a  plaintiff  must  recover  on  the 
strength  of  his  title,  and  is  entitled  to  recover  only  accord- 
ing to  his  title  proved  on  the  trial. 

It  is  suggested  by  defendant  in  error  that  the  defect  in 
his  title  has  been  corrected  and  a  deed  made  to  him  for  the 
interest  of  John  Williams  Adams,  and  that  defendant  in 
error  is  now  the  owner  of  all  the  land  in  dispute.  This 
title  having  been  acquired  since  the  filing  of  the  origioal 
petition  the  facts  can  be  alleged  in  a  supplemental  petition 
if  defendant  so  desire,  and  he  may  then  be  entitled  to  the 
possession  of  all  of  the  land. 

The  judgment  of  the  district  court  will  be  reversed  and 
remanded  for  further  proceedings,  with  direction  to  the 
district  court  that  if  defendant  in  error  so  desire  he  may, 
upon  payment  of  the  costs  of  the  suit  to  that  time,  file  a 
supplemental  petition  stating  the  facts  as  to  the  conveyance 
to  him  of  said  interest  in  the  land. 

Revebsed  and  remanded. 

The  other  judges  concur. 
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19  m 
J.  M.  Shuman,  appellant,  v.  C.  R.  Willetts  et  al.,      JUz^ 

I  19   706 
APPELLEES.  I  86    087 

Practice  in  Supreme  Court,  Cause  remaDded  to  district  oourt, 
with  directions  to  ascertain  the  valne  of  permanent  improve- 
ments. 

Further  cousideration  of  case  reported  in  17  Neb.,  478. 
Reese,  J. 

This  case  was  decided  upon  the  merits,  and  is  reported 
in  17  Neb.,  478.  Prior  to  the  appeal,  and  while  the  decree 
of  the  district  court  in  favor  of  defendant  was  in  force,  the 
frame  buildings  on^  the  real  estate  in  question,  and  which 
are  referred  to  in  the  opinion,  were  destroyed  by  fire.  In 
their  stead  a  brick  building  was  constructed  by  the  grantees 
of  defendant.  This  building  appears  to  have  been  built 
in  good  faith  by  the  occupants,  who  relied  upon  the  decree 
of  the  district  court.  They  now  seek  compensation  for 
these  improvements.  As  these  improvements  are  firmly 
attached  to  the  land  and  have  become  a  part  thereof,  and 
were  put  thereon  in  good  &ith,  under  circumstances  which 
it  is  not  necessary  here  to  discuss,  we  think  every  principle 
of  equity  would  require  that  this  compensation  be  made. 

The  cause  will  be  remanded  to  the  district  court,  with 
directions  to  proceed  to  ascertain  the  value  of  the  permanent 
improvements  made  prior  to  the  date  of  the  degree  in  this 
court,  in  accordance  with  the  provisions  of  chapter  63, 
Comp.  St.,  1885,  and  certify  their  proceedings  to  this  court. 

Order  accordingly. 


45 
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I  19    706 

(81    466 

19  7w\    Florence  A.  Smith,  appellee,  v.  James  Woods 
19  706  Smith,  appellant. 

f42    689 
43    B24 

19  706    1.    Husband  and  Wife :    domicile.    The  general  rale  is  that 
^  ^^  the  domicile  of  the  wife  follows  that  of  the  hnshand.    This  is 

based  upon  the  unity  of  husband  and  wife,  and  generally  implies 
continuing,  though  temporarily  interrupted, cohabitation.  Proof 
of  the  domicile  of  the  husband  is  sufficient  2>rima /act>  to  estab- 
lish that  of  the  wife. 

2.  Divorce  in  Foreign  State  or  Territory.    A  divorce  pro- 

cured in  Salt  Lake  City  while  neither  of  the  parties  were  resi- 
dents of  that  territory  is  null  and  void. 

3.     :    EK8IDENCE.    To  give  the  court  jurisdiction  in  an  action 


for  divorce  at  least  one  of  the  parties  must  be  a  bona  fide  resident 
of  the  state  or  territory  where  the  action  was  brought. 

PETITION.    A  denial  in   the  language  of  the  petition 


that  the  defendant  "  denies  that  said  marriage  was  unlawful  and 
wrongful,  and  denies  that  he  has  cohabited  with  L.  W.  S.,  etc, 
in  a  state  of  adultery,''  is  not  a  denial  of  the  cohabitation. 

ALIMONY.    Permanent  alimony  held  to  be  excessive, 


and  reduced  to  |4,000. 

Appeal  from  the  district  court  of  Sherman  count?. 
Tried  below  before  Tiffany,  J. 

Jos,  E,  PhilpoUj  for  appellant. 

WdU  &  Heathy  LewU  A.  Groff^  and  A,  H.  Conner,  for 
appellee. 

Maxwell,  Ch.  J. 

In  August,  1883,  the  plaintiff  filed  a  petition  in  the 
district  court  of  Sherman  county  against  the  defendant  for 
a  divorce,  a  vinculo  matrimonii,  for  the  custody  of  a  child 
of  said  parties,  and  for  alimony,  and  on  the  trial  of  the 
cause  a  decree  was  rendered  in  ber  favor  with  alimony  io 
the  sum  of  $6,000,  to  be  paid  in  installments.  The  de 
friidant  nppeals. 
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The  plaintiff  alleges  in  her  petition  that  she  has  been  a 
resident  of  this  state  for  one  year  last  past,  and  that  she  is 
at  the  present  time  a  bona  fide  resident  of  Sherman  county; 
that  on  the  24th  day  of  August,  1871,  at  Cincinnati,  Ohioi 
was  married  to  the  defendant,  and  ever  since  has  been  a 
faithful  wife. 

That  she  had,  while  married  to  Smith,  one  child,  Harry 
W.  Smith,  now  10  years  old. 

That  defendant,  on  or  about  the  17th  day  of  April,  1883, 
committed  adultery  with  one  Lotta  W.  Smith,  at  Salt  Lake 
City,  in  Utah  territory,  and  at  sundry  and  divers  times  be- 
tween March  27,  1883,  and  July  30,  1883,  at  said  Salt 
Lake  City,  and  divers  other  places  in  said  territory,  com- 
mit adultery  with  said  Lotta  W.  Smith,  and  that  the  de- 
fendant has  left  her  and  resides^  as  she  believes,  in  said  Sal^ 
Lake  City. 

That  on  the  11th  day  of  December,  1882,  the  defendant 
filed  his  petition  for  a  divorce  in  the  probate  court  for  Salt 
Lake  county,  Utah  territory,  against  the  plaintiff,  and  al- 
leged therein  that  this  defendant,  for  one  year  last  past,  has 
been  an  actual  bona  fide  resident  of  Salt  Lake  City  and 
county,  in  Utah  territory;  that  this  plaintiff  has  been  guilty 
of  cruel  treatment  towards  defendant  to  the  extent  of  caus- 
ing him  great  mental  distress;  that  their  infant  son  had 
suddenly  died  in  December,  1879,  and  plaintiff  continually 
ever  since  cruelly  and  heartlessly  accused  the  defendant  of 
being  the  murderer  of  said  child. 

That  defendant,  in  July,  1880,  took  plaintiff  to  Loup 
City,  where  he  had  established  himself  in  business,  and 
had  purchased  property  to  provide  plaintiff  with  an  in- 
viting and  comfortable  home,  and  that  plaintiff,  without 
cause,  refused  to  live  there,  she  alleging  that  she  would  not 
live  in  a  new  western  country,  and  would  not  reside  in  the 
same  county  where  defendant's  father  and  father's  family 
were  brought  by  defendant  to  live ;  that  plaintiff  had  re- 
fused to  live  and  cohabit  with  defendant;   that  all  the 
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allegations  said  petition  contained  were  in  fact  false  and 
untrue;  that  the  defendant  concealed  from  her  both  the 
pendency  of  said  suit  and  the  fact  that  said  probate  court 
had,  on  the  27th  day  of  March,  1883,  by  the  fraudulent, 
false,  and  untrue  evidence  of  defendant,  been  led  to  grant 
defendant  a  so-called  decree  of  divorce,  and  had  given  the 
custody  of  said  Harry  W.  Smith  to  defendant. 

That  said  defendant,  since  the  27th  day  of  March,  1883, 
has  wrongfully  and  unlawfully  gone  through  the  ceremony 
of  marriage  with  said  Lotta  W.  Smith,  and  has  since  co- 
habited with  her  in  a  state  of  adultery  at  said  Salt  Lake 
City,  and  at  divers  other  places  in  said  Utah  territory. 

That  said  so-called  divorce  decree  is  fraudulent,  null, 
and  void,  and  that  said  marriage  with  said  Lotta  W.  Smith 
is  null  and  void.  That  said  probate  court,  on  said  11th 
day  of  December,  1882,  had  no  jurisdiction  of  the  subject 
matter  of  said  petition  of  defendant's,  and  no  jurisdiction 
of  the  person  of  this  defendant 

That  defendant  is  the  owner  of  real  property  of  the  value 
of  $20,000,  and  personal  property  of  the  value  of  $12,000, 
and  plaintiff  is  entirely  without  means  to  support  herself 
and  child,  or  to  prosecute  this  action,  and  defendant  refuses 
and  neglects  to  supply  the  necessities  of  the  plaintiff  and 
said  child. 

On  the  27th  day  of  January,  1 884,  defendant  filed  his 
answer,  setting  up  his  defense  as  follows : 

1st.  Defendant  admits  he  was  so  married  to  the  plain- 
tiff; that  Harry  W.  Smith  is  the  issue  of  said  marriage; 
that  his  residence  was  in  said  Salt  Lake  City;  that  he 
filed  said  petition  in  Sherman  county  district  court,  and 
denies  that  it  was  fraudulently  and  unlawfully  filed.  He 
admits  the  withdrawing  of  said  petition  from  said  district 
court,  and  denies  that  he  withdrew  it  for  the  reasons  and 
intent  set  forth  in  plaintiff's  petition. 

He  admits  that  on  the  11th  day  of  December,  1882,  he 
filed  his  said  petition  for  a  divorce  from  the  plaintiff  in  the 
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probate  court  io  said  Salt  Lake  county,  in  Utah  territory, 
and  that  said  petition  contained  the  said  allegations  set 
forth  in  plaintiff's  petition  in  this  suit,  but  denies  that  said 
allegations  were  false,  and  avers  that  they  were  in  fact 
true. 

He  admits  that  on  the  27th  day  of  March,  1883,  by  the 
decree  of  said  probate  court,  he  was  divorced  from  the 
{)laintiff  herein  from  the  bonds  of  matrimony,  which  decree 
is  in  the  words  and  figures  as  follows: 

James  Woods  Smith  ^ 

vs.  >  Findings. 

Florence  A.  Smith,  J 

This  cause  having  been  this  day  submitted  to  the  court 
for  deciision,  upon  the  complaint  of  the  plaintiff,  the  default 
of  the  defendant,  and  the  testimony,  and  proofs,  the  court 
finds  the  following  facts: 

ist.  The  plaintiff  and  defendant  were  married  at  Cin- 
cinnati, Ohio,  August  24,  1871. 

2d.  Plaintiff  is,  and  has  been  for  more  than  a  year  prior 
to  institution  of  this  action,  and  now  is,  a  bona  fide  resi- 
dent of  the  county  of  Salt  Lake,  within  the  jurisdiction  of 
this  court. 

3d.     Plaintiff  and  defendant  have  one  child. 

4th.  That  from  the  year  1879,  and  including  Decem- 
ber of  that  year,  the  defendant  has  been  guilty  of  cruel 
treatment  of  the  plaintiff,  to  the  extent  of  causing  great 
mental  distress  to  the  plaintiff,  in  accusing  him  unjustly  of 
the  murder  of  his  deceased  boy;  by  refusing  to  live  with 
him,  by  insulting  and  abusing  himself,  his  father,  and  his 
father's  family,  without  provocation,  *  *  *  and  in 
refusing  to  cohabit  with  him.    . 

CONCLUSIONS  OP  LAW. 

1st.  That  plaintiff  is  entitled  to  a  decree  from  this  court 
dissolving  the  bonds  of  matrimony  between  plaintiff  and 
defendant,  decreeing  each  to  be  free  and  absolutely  released 
from  the  bonds  of  matrimony. 
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2d.  That  plaintiff  is  entitled  to  the  sole  charge  and  cos- 
tody  of  his  said  son. 

DECREE. 

This  cause  came  on  to  be  heard  this  27th  day  of  March, 
1883,  upon  plaintiff's  complaint,  the  proofs  and  testimony  in 
said  action,  and  the  default  of  the  defendant,  after  due  pub- 
lication of  summons  herein;  and  it  appearing  to  the  court 
that  all  the  material  facts  stated  in  said  complaint  are  sus- 
tained, and  that  the  matters  so  alleged  and  proved  are  suf* 
ficient  in  law  to  entitle  the  plaintiff  to  the  relief  prayed  for 
in  his  complaint;  that  the  plaintiff  was  a  i-esident  of  the 
city  and  county  of  Salt  Lake,  territory  of  Utah,  within 
the  jurisdiction  of  this  court,  at  the  time  of  the  commence- 
ment of  this  suit,  and  had  been  for  a  period  of  one  year 
prior  thereto — it  is  ordered,  adjudged,  and  decreed  that 
the  court,  by  virtue  of  the  power  and  authority  therein 
vested  in  such  case  made  and  provided,  does  order,  adjudge, 
and  decree  that  the  marriage  between  the  said  plaintiff, 
James  W.  Smith,  and  Florence  A.  Smith  be  dissolved  ac- 
cordingly, and  each  of  them  freed  and  absolutely  released 
from  the  bouds  of  matrimony  and  all  the  obligations 
thereof.        ♦  *  *  *  *         *         * 

E.  Smith, 
Probate  Judge  for  said  Salt  Ixike  County, 
Defendant  alleges  that  from  and  since  the  27th  day  of 
March,  1883,  the  plaintiff  has  not  been  the  wife  of  the  de- 
fendant. 

Defendant  admits  that  since  the  27th  day  of  March, 
1883,  he  was  married  to  one  Lotta  W.  Smith,  and  denies 
that  said  marriage  was  unlawful  and  wrongful ;  and  denies 
that  he  has  cohabited  with  said  Tjotta  W.  Smith  at  Salt 
Lake  City,  in  the  territory  of  Utah,  and  at  sundry  and 
divers  other  places  in  Utah  territory,  in  a  stale  of  aduUerji. 
He  denies  each  and  every  other  allegation  contained  in 
plaintiff^s  petition,  and  prays  that  said  decree .  herein 
pleaded  may  be  undisturbed  and  sustained  and  enforced  in 
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the  state  of  Nebraska;  that  plaintiff  take  nothing  by  hei: 
})etition^  and  that  defendant  go  Iience  without  day. 

On  the  2d  day  of  May,  1884,  the  plaintiff  filed  her  re- 
ply, stating  therein  that  she 'Menies  that  the  notice  ordered 
to  be  published  by  the  probate  court  of  Salt  Lake  county, 
Utah,  was  published  by  said  plaintiff  in  said  suit  of  James 
Woods  Smith  vs.  Florence  A.  Smith,  for  the  time  and  as 
required  by  order  of  said  probate  court,  and  as  required  by 
the  laws  of  the  territory  of  Utah." 

The  first  objection  made  by  the  appellant  is  that  the 
proof  fails  to  show  that  the  plaintiff  had  been  a  resident  of 
the  state  for  one  year  prior  to  filing  her  petition,  and  that 
she  was  a  bona  fide  resident  thereof  when  the  action  was 
brought.  The  statute  requires  a  six  months^  residence  be- 
fore bringing  the  action,  and  that  the  party  shall  be  a  hima 
fide  resident  of  the  state.  The  testimony  clearly  shows 
that  the  domicile  of  the  defendant  for  a  number  of  years 
#  prior  to  the  bringing  of  this  action  was  at  Loup  City.  The 
general  rule  is  that  the  domicile  of  the  wife  follows  that  of 
the  husband.  Greene  v,  Grreene,  11  Pick.,  410.  Hairston 
V.  Hairston,  27  Miss.,  704.  McAfee  v.  Kentucky  Univer" 
sity,  7  Bush.,  135.  Brewer  t?.  lAnnaeus,  36  Me.,  428. 
This  rule  goes  upon  the  unity  of  husband  and  wife,  and 
generally  implies  continuing,  though  temporarily  inter- 
rupted, cohabitation.  Permanent  separation  usually  im- 
plies separate  domiciles;  but  in  the  absence  of  any  proof 
showing  a  separate  domicile  of  the  wife,  proof  of  the  dom- 
icile of  the  husband  will  be  sufficient  to  establish  that  of 
the  wife.  The  defendant  virtually  admits  this  by  bring- 
ing an  action  for  a  divorce  in  Sherman  county,  which  he 
afterwards  dismissed,  apparently  when  he  found  it  would 
be  contested.  The  domicile  of  the  husband,  therefore,  was 
that  of  the  wife,  and  the  first  objection  is  untenable. 

2.  That  the  defendant  obtained  a  valid  decree  of  di- 
vorce from  the  probate  court  of  Salt  Lake  county,  Utah. 

In  Cook  V.  Cook,  56  Wis.,  195,  it  is  said,  "Marriage  is 
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not  only  a  contract,  but^  when  consummated,  creates  the 
most  peculiar  and  solemn  of  all  domestic  relations.  It 
comes  into  existence  in  pursuance  of  a  contract,  but  when 
formed  it  involves  rights  and  duties  flowing  from  a  source 
transcendently  above  any  and  all  contracts  which  the 
parties  are  capable  of  making.  It  is  akin  to  the  tender 
relation  between  parent  and  child,  and  has  a  peculiar  sanc- 
tity not  to  be  expressed  in  any  Commercial  phraseology 
like  the  word  'contract.'  Its  obligations  can  be  enforeed, 
and  its  violations  redressed  in  ways  unknown  to  the  law  of 
contracts.  It  is  shielded  from  unholy  intrusion  by  severe 
penalties,  enacted  in  laws  both  human  and  divine.  It 
unites  two  persons  for  life  by  giving  to  each  a  new  status 
before  the  law  as  to  society,  each  other,  and  the  property 
of  each.  This  statris  not  only  involves  the  well-being  of 
the  parties  thus  united,  but  the  good  of  society  and  the 
state.  It  is  therefore  a  proper  subject  of  legislation.  It 
may,  from  public  considerations,  be  defined,  regulated,  and 
controlled  by  law.  In  this  country  it  Ls  not  a  matter  of 
national  but  state  legislation.  But,  as  already  observed, 
this  court  has  held  that  the  legislation  of  this  state  is  for 
the  citizens  of  this  state,  and  not  for  the  citizens  of  other 
states.  Undoubtedly  each  state  ha«  the  power  to  abso- 
lutely fix,  regulate,  and  control  such  status  as  to  each  and 
all  of  its  own  citizens.  Of  course,  every  other  state  has 
the  same  power.  From  this  it  logically  follows  that  no 
one  state  has  the  power  to  fix,  regulate,  or  control  such 
status  as  to  the  citizens  of  any  other  state.  It  is  true, 
when  such  status  is  once  rightfully  fixed  by  a  state  in 
which  the  person  to  whom  it  attaches  resides,  it  neccssiirily 
follows  the  person,  even  though  he  goes  into  another  state, 
and  it  continues  with  him  until  refixed  by  another  right- 
ful jurisdiction  in  which  he  has  subsequently  become  a 
resident.'*  The  statutes  of  a  state,  except  as  they  relate  to 
property  of  non-residents  .situate  therein,  necessarily  are 
passed  for  the  residents  of  the  state,  as  mch  statutes  can 
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have  no  extra  territorial  effect.  Such  statutes,  therefore, 
require  the  petitioner  for  a  divorce  to  have  resided  in  the 
state  for  a  certain  period,  and  to  be  a  bona  fide  resident. 
This  does  not  mean  that  a  party  shall  not  come  into  the 
state  and  become  a  resident  thereof  and  apply  for  a  divorce, 
but  that  he  shall  not,  while  a  resident  of  another  state, 
come  temporarily  into  the  state  and  obtain  a  divorce  and 
then  return  to  the  state  of  his  residence.  In  a  divorce 
suit  the  court,  in  granting  a  decree,  declares  and  fixes  the 
status  of  the  parties  to  the  suit.  If  but  one  of  the  parties 
is  a  resident  of  the  state,  and  the  other  a  non-resident,  the 
court  in  a  proper  case  may  adjudge  the  status  of  the  resi- 
dent towards  the  non-resident,  but  it  has  no  such  power 
over  residents  of  another  state.  Suppose,  in  a  proceed- 
ing to  subject  property  to  the  satisfaction  of  a  debt  upon 
constructive  service,  that  the  property  was  not  within  the 
jurisdiction  of  the  court  or  subject  to  its  control,  could  the 
court  make  a  valid  order  or  judgment  affecting  it?  That 
it  could  is  conceded.  This  is  illustrated  by  the  case 
of  Williama  v.  Lowe,  4  Neb.,  382,  where  an  assessment 
was  levied  upon  shares  of  stock  in  a  feriy  company,  and 
a  suit  in  chancery  was  thereupon  brought  to  subject  the 
shares  to  the  payment  of  such  assessment,  although  the 
shares  of  stock  were  not  within  the  jurisdiction  of  the 
court  nor  under  its  control.  Service  was  had  by  publ  ication, 
and  a  decree  taken  by  default  and  the  shares  sold.  After- 
wards the  owner  of  the  shares  brought  an  action  against 
the  purchaser  of  the  shares  for  an  account,  etc.,  alleging 
the  invalidity  of  the  proceedings;  and  this  court  held  .that 
the  proceedings  were  void,  for  the  reason  that  "the  juris- 
diction can  only  be  exercised  by  having  the  thing  in  the 
custotly  of  the  law."  The  same  rule  applies  in  divorce 
proceedings  to  the  extent  that  at  least  one  of  the  parties 
must  be  a  resident  of  the  state  or  territory  granting  the 
divorce;  and  unless  this  is  the  case  there  is  nothiqg  before 
the  court  upon  which  if  can  act,  and  a  decree  rendered  by 
it  can  have  no  bindiiinr  pffeot. 
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Id  this  case  the  testimony  clearly  shows  that  tlie  defend- 
ant was  a  resident  of  Sherman  county  at  the  time  the  ac- 
tion for  divorce  proceedings  was  pending  in  Salt  Lake. 
The  action  of  that  court,  therefore,  was  an  absolute  nullity. 
The  right  to  a  divorce  when  it  exists  will,  like  any  other 
right,  be  enforced  by  our  courts.  But  a  divorce  obtained 
by  a  resident  of  this  state  going  into  another  jurisdiction 
temporarily  and  procuring  the  same  in  a  secret  and  clan- 
destine manner,  is  of  no  force  and  effect.  The  question  of 
residence  is  one  of  fact  to  be  determined  from  the  testimony 
in  each  case;  but  as  there  is  no  conflict  in  the  testimony 
we  must  hold  the  Salt  Lake  divorce  void. 

3.  That  there  is  no  proof  that  the  defendant  committed 
adultery  with  Lotta  W.  Smith.  It  will  be  observed  that 
it  is  alleged  in  the  petition,  "  that  since  the  27th  of  March, 
1883,  the  defendant  has  wrongfully  and  unlawfully  gone 
through  the  ceremony  of  marriage  with  said  Lotta  W. 
Smith,  and  has  since  cohabited  with  her  in  a  state  of  adul- 
tery at  Salt  Lake  city,"  etc.  The  answer  to  that  allega- 
tion is  that  he  ^'  denies  that  said  marriage  was  unlawful 
and  wrongful,  and  denies  that  he  has  cohabited  with  said 
Lotta  W.  Smith  at  Salt  Lake  city,  in  the  territory  of  Utah, 
and  at  sundry  and  divers  other  places  in  Utah  territory  in 
a  state  of  adultery.  This  is  not  a  denial  of  the  cohabita- 
tion. Harden  v.  A.  &  N.  R.  R.  Co.y  4  Neb.,  521.  Moser 
V.  JenkinSy  5  Oregon,  447.  Young  v.  CaUett^  6  Diier, 
437.  Lamey  v.  Mooney^  50  Cal.,  610.  Soha^tzel  r.  Ger- 
mantovm  Ins.  Co.,  22  Wis.,  412.  Maxw.  PI.  and  Prac. 
(4th\ed.),  180.  The  cohabitation,  therefore,  is  admitted, 
and  as  the  divorce  was  a  nullity  the  adultery  is  admitted 
on  the  pleadings.  Reemie  v.  Reemie^  4  Mass.,  586.  Wil- 
son V.  Wilson f  Wright,  128-9.  Stewart  on  M.  and  D., 
sec.  246,  therefore,,  are  not  applicable. 

4th.  That  the  alimony  is  excessive.  In  the  decree  the 
court  below  finds  the  value  of  the  defendant's  property  to 
be  the  sum  of  $16,905.53  over  and  above  all  incumbrances, 
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and  that  the  plaintiff  has  received  as  temporary  alimony 
and  otherwise  money  and  property  of  the  value  of  $2,000* 
There  is  also  testimony  showing  that  she  had  money  and 
property  of  her  own  of  the  value  of  about  $800.  There 
is  no  fixed  rule  as  to  the  proportion  of  the  husband's  prop- 
erty or  permanent  alimony  to  be  decreed  to  the  wife  on 
granting  a  divorce.  The  amount  is  to  be  just  and  equita- 
ble, due  regard  being  had  to  the  legal  and  equitable  rights 
of  each  party,  the  ability  of  the  husband,  the  special 
estate  of  the  wife,  and  the  character  and  situation  of  the 
parties.     Vamey  v.  Vamey^  68  Wis.,  19. 

The  wife  seems  to  have  contributed  but  little  to  the 
common  fund.  Probably  that  was  not  her  fault,  but  the 
fact  remains.  The  defendant's  property  consists  largely 
of  real  estate  and  liable  to  fluctuate  in  value,  and  in  our 
view  the  alimony  is  excessive.  Permanent  alimony,  which 
will  include  dower,  will  therefore  be  reduced  to  four  thou- 
sand dollars,  to  be  paid  in  equal  semi-annual  installments 
in  five  years,  commencing  July  1st,  1886,  and  that  defend- 
ant pay  the  costs  of  suit,  and  as  thus  modified  the  judg- 
ment is  aiBrmed. 

Judgment  accordingly. 
The  other  judges  concur. 


Peter  Nelson,  appellee,  v.  Andrew  Bevins  et  al.^ 
APPEI  lants. 

1.  Res  Adjudicata.    Matters  that  bave  been  adjudicated  in  a 

former  suit  will  not  be  considered  in  a  second  action. 

2.  Husband  and  wife :    mortoage:    consideration.    Where 

at  the  time  of  the  execution  of  a  promissory  note  by  the  hus- 
band he  agreed  that  his  wife  should  execute  a  mortgage  on  cer> 
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tAin  real  estate  poesessed  by  her  to  secure  the  same,  which 
mortgage  a  few  days  afterwards  was  duly  executed  and  ac- 
knowledged, aud  by  reason  of  which  the  credit  on  the  note  was 
extended  two  years,  Seldj  That  there  was  a  sufScient  consid- 
eration for  the  mortgage. 

3.  Purchaser  pendente  lite.  Where  a  person  purchases  real 
estate  while  an  action  is  pending  to  subject  the  property  to  the 
payment  of  a  certain  debt,  the  purchaser  is  chargeable  with 
notice  of  the  claim,  and  whatever  the  form  of  the  decree  under 
the  issue  made  by  the  pleadings,  takes  subject  to  the  same. 

Appeal  from  the  district  court  of  Douglas  county. 

Bevins  &  Churchill^  for  appellants. 

J.  J.  0^ Connor  and  Charles  Ogden,  for  appellee. 

Maxwell,  Ch.  J. 

This  case  was  before  this  court  in  1883  and  is  reported 
in  14  Neb.,  153.  In  that  action  it  was  stated,  in  substance, 
that  on  or  about  the  22d  of  September,  1879,  Andrew 
Bevins  purchased  the  premises  in  controversy,  taking  the 
title  thereto  in  the  name  of  his  wife  Alice  Bevins;  that 
about  the  same  time  the  defendants  Bevins  and  wife  applied 
to  the  plaintiff  for  a  loan  of  six  hundred  dollars  for  the 
purpose  of  erecting  a  house  on  the  land  in  question ;  that 
it  was  agreed  between  the  parties  that  they  should  have 
the  sum  required  out  of  a  note  which  Bevins  then  held  for 
collection,  the  defendants  Bevins  and  wife  to  secure  said 
money  by  executing  a  mortgage  on  said  premises  due  in 
one  year  from  November  10th,  1879;  that  about  the  lOtL 
of  November,  1879,  Bevins  gave  the  plaintiff  his  note  for 
$600,  and  agreed  that  the  mortgage  should  be  executed 
in  a  short  time ;  that  about  the  24th  of  that  month  Bevins 
and  wife  did  execute  a  mortgage  on  said  premises  to  the 
plaintiff  for  the  sum  of  $350,  and  reciting  therein  the  pay- 
ment of  $250,  and  providing  that  the  mortgage  should  not 
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be  foreclosed  until  two  years  from  the  maturity  of  the 
note.  Bevins  being  the  plaintiff's  attorney  at  that  time, 
placed  the  mortgage  on  record  without  presenting  it  to  the 
plaintiff.  In  January,  1880,  the  plaintiff  discovered  the 
character  of  the  mortgage  and  refused  to  accept  the  same, 
and  thereupon  Bevins  promised  to  have  a  new  mortgage 
executed,  due  on  November  10th,  1880,  and  relying  upon 
this  agreement  the  plaintiff  canceled  the  mortgage  on 
record.  Afterwards  Mrs.  Bevins  refused  to  execute  a 
new  mortgage  and  the  action  was  brought  to  enforce  spe- 
cific performance  of  the  agreement  to  execute  a  mortgage 
on  the  real  estate  in  question,  and  for  a  decree  foreclosing 
said  mortgage  and  for  general  relief.  The  court  below  in 
that  case  found  for  the  plaintiff,  enforced  the  contract  made 
with  Bevins  for  the  execution  of  the  mortgage  due  in  one 
year  from  November  10th,  1879,  and  rendered  a  decree 
foreclosing  the  same.  The  defendants  Bevins  and  wife 
then  appealed  to  this  court,  where,  as  the  proof  failed  to 
show  that  Bevins  was  the  actual  owner  of  the  property,  he 
could  not  without  special  authority  bind  his  wife  by  an 
agreement  to  make  a  mortgage,  and  there  being  no  proof 
of  special  authority,  the  agreement,  so  far  as  the  wife  was 
concerned,  was  held  void. 

But  as  the  cancellation  of  the  mortgage  due  in  three  years 
had  b^n  obtained  under  the  promise  of  Bevins  to  execute 
a  mortgage  due  in  one  year,  the  cancellation  was  set  aside 
and  the  mortgage  reinstated.  An  examination  of  the  brief 
of  Judge  Wakeley,  Bevins's  attorney,  will  show  that  to  have 
been  the  sole  question  upon  which  the  appeal  was  taken; 
although,  as  an  incident,  it  was  argued  that  the  canceled 
mortgage  could  not  be  reinstated.  The  court,  however, 
under  the  facts  in  that  case,  held  otherwise.  While  the 
action  was  pending  in  the  supreme  court  Heudrix  pur- 
chased the  land  in  question  with  full  notice  of  the  plain- 
tiff's rights.  After  the  mortgage  as  reinstated  became  due 
this  action  was  brought  to  foreclose  the  same,  and  Bevins 
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in  his  answer  allies  substantially  the  same  defenses  as  in 
the  former  suit,  with  the  additional  one  that  the  plaintiff 
is  indebted  to  him  for  services  rendered  in  collecting  a  cer- 
tain note  against  one  Witherell.  Mrs.  Bevins  pleads  want 
of  consideration  for  the  signing  of  the  mortgage  on  her 
part.  All  the  defenses  set  up  by  Bevins  accrued  before 
the  decree  was  rendered  in  the  former  case,  and  were  fully 
adjudicated  in  that ;  and  in  the  absence  of  fraud  or  mis- 
take, of  which  there  is  no  claim,  will  not  be  again  consid- 
ered. In  regard  to  the  defense  of  Mrs.  Bevins  it  is  suffi- 
cient to  say  that  the  agreement  to  execute  the  mortgage 
was  made  ajt  the  time  of  the  execution  of  the  note  by  her 
husband.  The  effect  of  giving  the  mortgage  was  to  extend 
the  credit  two  years,  and  no  defense  of  this  kind  was  inter- 
posed in  the  former  suit,  in  which  this  court  declared  the 
mortgage  valid  by  reinstating  it.  We  therefore  adhere  to 
our  former  ruling,  that  the  mortgage  is  valid.  There  can 
be  no  personal  judgment  against  Alice  Bevins,  however, 
for  deficiency,  as  she  did  not  sign  the  note. 

2d.  It  is  alleged  on  behalf  of  Hendrix  that  he  is  an 
innocent  purchaser,  because  he  purchased  without  notice  of 
any  claim  under  this  mortgage,  it  having  been  canceled  of 
record  when  he  made  the  purchase.  It  is  a  sufficient  an- 
swer to  this  objection  to  say  that  he  purchased  with  iiill  ^ 
notice  that  an  action  was  pending  to  subject  the  property 
to  the  satisfaction  of  the  plaintiff's  claim.  The  particular 
form  in  which  this  satisfaction  was  to  be  obtained  was  not 
material  if  the  property  was  to  be  sold  for  that  purpose. 
That  Hendrix  had  notice  of  this  debt  is  unquestioned;  and 
that  it  was  a  lien,  or  was  sought  to  be  made  a  lien,  on  the 
property  is  clearly  established.  Courts  do  not,  where  it  can 
be  avoided,  sustain  technical  defenses  the  effect  of  which 
will  be  to  defeat  rights,  but  endeavor  as  far  as  possible 
to  administer  the  law  in  such  a  manner  as  to  do  justice  be- 
tween the  parties. 
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Substantial  justice  has  been  done  in  this  case,  and  the 
judgment  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Arthur  Cummings,  plaintiff  in  error,  v.  James 
Winters,  defendant  in  error. 

1.  Forcible  Entry  and  Detention:    notice  to  quit.    In  a 

notice  to  quit  in  forcible  entry  and  detainer  a  description  of  the 
land  by  numbers,  as  *'the  N.  E.  J  of  section  28,  T.  7,  R.  7," 
"the  premises  now  occupied  by  you,"  is  suflScient. 

2.  Verdict.    A  verdict  that  is  against  the  clear  weight  of  evidence 

will  be  set  aside. 

3.  Evidence:    admissions.    The  admissions  of  a  party  to  an  ac- 

tion can  be  proved  against  him  when  they  are  so  connected  with 
the  main  transactions  involved  in  the  litigation  as  to  be  material 
to  the  issue.     Hooper  v.  Browning^  ante  p.  420. 

Error  to  the  district  court  for  Clay  county.  Tried 
below  before  Morris,  J. 

Dilworth,  8mUK&  Shookey,  for  plaintiff  in  error. 

Leslie  O.  Hurd,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  forcible  entry  and  detainer  brought 
by  the  defendant  in  error  against  the  plaintiff  to  recover 
the  possession  of  the  north-east  quarter  of  section  28,  town- 
ship 7,  range  7,  in  Clay  county.  The  case  was  commenced 
before  a  justice  of  the  peace,  and  an  appeal  taken  from  his 
judgment  to  the  district  court,  where  a  verdict  was  returned 
in  favor  of  the  defendant  in  error  and  judgment  rendered 
thereon. 


rm 
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The  fii*st  objection  is  that  the  uotice  to  quit  is  not  suffi- 
cient.    It  is  as  follows: 

"notice  TO  QUIT. 

"  To  Arthur  Cummings — 

"  I  hereby  notify  you  to  leave  the  premises  now  oocupied 

by  you,  to-wit:  The  N.  E.  J  of  section  28,  T.  7,  R.  7.    If 

you  fail  to  comply  with  this  notice  within  three  days  after 

*the  service,  I  shall  institute  legal  proceedings  to  claim 

(obtain)  possession  of  said  premises. 

"Signed,  ''James  Winters,  by 

"L.  G.  HuRD, 

''His  Attorney,'' 

This  notice  was  served  March  2d,  1885.  The  action 
was  begun  March  6th,  188^.  The  objection  made  to  the 
notice  was  that  it  did  not  describe  the  premises.  The  de- 
scription certainly  is  sufficiently  definite  to  enable  any  per- 
son familiar  with  the  mode  of  numbering  the  different 
subdivisions  of  land  adopted  by  the  government  to  identify 
the  premises,  and  this  is  sufficient,  independently  of  the 
further  statement  of  occupation  by  the  defendant.  Miller 
V,  Hurfordy  13  Neb.,  23-24.  This  objection,  therefore, 
was  properly  overruled. 

2d.  That  the  verdict  is  against  the^eight  of  evidence. 
The  testimony  tends  to  show  the  following  facts :  That  in 
the  year  1884  the  plaintiff  in  error  rented  the  land  in  con- 
troversy, the  lease  terminating  on  the  1st  of  March,  1885; 
that  some  months  prior  to  the  expiration  of  the  lease  the 
defendant  in  error  informed  the  plaintiff  that  if  he  did  not 
sell  the  land  he  (the  plaintiff)  could  remain  another  year; 
that  the  plaintiff  thereupon  relied  on  this  statement  and 
made  arrangements  to  remain  the  second  year ;  that  about 
the  23d  of  ^February,  1885,  the  defendant  went  to  the  plain- 
tiff's residence  **  to  see  if  he  was  preparing  to  go.'*  The 
plaintiff  then  informed  him  *•'  that  he  thought  he  could  hold 
it  according  to  law,  and  did  not  intend  to  go.''     The  tesd- 
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iDony  shows  that  the  defeodant  did  not  sell  the  place. 
The  plaintiff,  therefore^  was  entitled  to  hold  it  for  the  sec- 
ond year,  and  this  action  is  premature. 

3d.  On  the  trial  of  the  cause  the  plaintiff  in  error 
called  one  William  Taylor  as  a  witness,  who  testified :  "  I 
live  in  Clay  county,  and  am  acquainted  with  the  parties." 
He  was  then  asked:  "  Did  you  have  a  conversation  with 
Mr.  Winters  about  leasing  this  land,  wherein  he  stated  to 
you  that  he  had  leased  the  farm  to  Cummings  for  1886?" 
This  was  objected  to  as'  '^  immaterial,  irrelevant,  incompe- 
tent, and  no  time  stated."  These  objections  were  sustained. 
In  this,  we  think,  there  was  error.  The  witness  should 
have  been  permitted  to  state  whether  or  not  he  had  a  con- 
versation with  Mr.  Winters,  as  the  admissions  of  the  de- 
fendant in  error,  if  against  his  claim  to  the  possession  of 
the  premises,  no  doubt  would  have  been  admissible  in 
evidence.  Stephens  v.  Vroman^  16  N.  Y.,  381.  Hooper 
V.  Brovming,  ante  p.  420.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Bevebsed  and  bemanded. 
The  other  judges  concur. 


John  M.  Davey  et  al.,  appellants,  v.  The  County 
OP  Dakota  et  al.,  appellees. 

1.  Petition:    dsmubbeb.    A  demurrer  to  a  petition  will  not  lis 

for  a  mi^oinder  of  parties  plaintiff. 

2.  Speciflo  Performance:    pasties.    Where  the  owners  of  two 

adjoining  tra<!t8  of  land  made  a  joint  proposition  to  seU  said  land 
to  D.  connty  for  a  poor  farm,  which  proposition  was  accepted. 
Held,  That  snch  owners  conld  join  in  an  action  to  enforce  said 
contract. 
46 
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3.     :    :    ACTION  AGAINST  COUNTY.    Where  a  bosrd  of 

coanty  commissioners,  in  pursuance  of  lawful  authority,  inrite 
and  accept  bids  for  a  poor  farm,  to  be  paid  for  out  of  funds  in 
the  treasury  for  that  purpose,  the  vendors  may  enforce  spedfie 
performance  of  such  contract  against  the  county. 

Appeal  from  the  district  court  of  Dakota  coanty*  Heard 
below  before  Crawford,  J. 

Barnes  Broa.y  for  appellants. 

Isaxio  Powers^  Jr.,  and  if.  C,  Jay,  for  appellees. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintifi  against  the  de- 
fendants in  the  district  court  of  Dakota  county  to  compel 
the  specific  execution  of  a  contract  which  it  is  alleged  the 
defendants  entered  into  with  the  plaintiffs.  A  demurrer 
to  the  petition  was  sustained  in  the  court  below,  and  the 
action  dismissed.     The  plaintiffs  appeal. 

It  is  alleged  in  the  petition,  in  substance,  that  at  a  reg- 
ular meeting  of  the  board  of  county  commissioners  of  Da- 
kota county  it  was  deemed  and  determined  that  it  was 
necessary  and  for  the  best  interest  of  said  county  to  purchase 
and  maintain  a  poor  farm  for  the  care  of  the  county  })oor  of 
said  county;  and  in  that  behalf  said  board  did,  on  the  20th 
day  of  June,  1884,  levy  a  tax  of  three  mills  on  the  dollar 
valuation  of  the  taxable  property  of  said  county  for  the 
purpose  of  purchasing  and  maintaining  said  poor  farm; 
that  said  tax  has  been  collected,  and  there  is  now  in  the 
hands  of  the  treasurer  of  said  county  for  the  payment  of 
said  poor  farm  the  sum  of  $2,000 ;  that  in  pursuance  of 
said  purpose  to  purchase  a  poor  farm  said  board  did,  on 
the  8th  day  of  November,  1884,  order  the  clerk  of  said 
county  to  advertise  for  bids  to  furnish  land  for  said  farm, 
and  that  said  advertisement  was  duly  published  as  required 
by  law;  that  the  plaintiffs,  in  pursuance  of  the  terms  of 
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tbe  advertisement,  then  being  the  owners  of  the  following 
described  lands,  to-wit:  John  M.  Davey  being  the  owner 
of  the  east  half  of  the  south-west  quarter  of  section  13, 
township  28,  range  6  east,  in  fee,  and  Patrick  Twohig  be- 
ing the  owner  in  fee  of  the  west  half  of  the  south-east  quar- 
ter of  section  13,  township  and  range  aforesaid,  "all  con- 
stituting a  single  tract  or  body  of  land  situated  in  said 
county,  and  being  suitable  for  a  poor  farm,  jointly  and 
acting  together,  did  put  in  and  submit  to  said  board  a  prop- 
osition in  writing  to  sell  said  body  of  land  to  said  county 
of  Dakota  for  the  purpose  of  a  poor  farm ;  that  on  the  13th 
day  of  December,  1884,  said  board  accepted  said  proposi- 
tion and  caused  said  acceptance  to  be- entered  on  their  rec- 
ords; said  entry  being  as  follows:  "And  now  at  this  time 
in  the  matter  of  bids  for  a  poor  farm  the  board  of  commis- 
sioners have  accepted  the  bid  of  Patrick  Twohig  for  the  W. 
J  of  S.  E.  J  of  section  13,  town  28,  of  range  6  east,  con- 
taining 80  acres,  at  $12  per  acre,  providing  the  title  to  said 
land  is  perfect,  said  Twohig  to  furnish  an  abstract  of  title; 
also  the  bid  of  John  M.  Davey  for  the  E.  J  of  the  S.  W.  i 
of  section  13,  township  28,  of  range  6  east,  containing  80 
acres,  at  $7.50  per  acre,  providing  the  title  to  said  land  is 
perfect,  said  J.  M.  Davey  to  furnish  an  abstract  of  title. 
That  on  the  31st  of  December,  1884,  said  board,  acting  for 
the  county  of  Dakota,  duly  accepted  said  bids  and  pur- 
chased said  lands  for  the  prices  above  stated,  amounting  in 
the  aggregate  to  the  sum  of  $1,560;  that  the  acceptance  of 
said  bids  and  the  making  of  said  order  and  purchase  con- 
stituted one  and  the  same  transaction  in  and  about  the  pur- 
chase of  said  poor  farm.'' 

The  plaintiffs  then  allege  that  they  duly  performed  all 
and  every  part  of  the  agreement  on  their  part  to  be  per- 
formed, and  that  said  lands  were  free  from  all  liens  and 
incumbrances,  and  that  the  plaintiffs'  title  to  the  same  was 
and  is  perfect ;  but  that  the  defendants  refuse  to  perform 
the  contract  on  their  part.     The  prayer  is  that  the  defend- 
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ants  be  required  to  specifically  perform  said  oontract,  accept 
said  deed,  and  pay  the  plaintiffs  the  purchase  price  with 
interest.  There  is  a  further  prayer  that  the  premises  be 
sold,  and  for  judgment  for  deficiency,  etc.,  and  also  for 
general  relief. 

The  demurrer  is  upon  the  grounds — 1st,  that  the  peti- 
tion does  not  state  facts  sui&cient  to  constitute  a  cause  of 
action ;  and  2d,  a  misjoinder  of  parties  plaintiff. 

The  grounds  of  demurrer  to  a  petition  are  pr^cribed  by 
section  94  of  the  code,  and  are — 1st,  that  the  court  has  no 
jurisdiction  of  the  i)erson  of  the  defendant  or  the  subject  of 
the  action ;  2d,  that  the  plaintiff  has  not  legal  capacity  to 
sue ;  3d,  that  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  4th,  that  there  is  a  defect 
of  parties  plaintiff  or  defendant ;  6th,  several  causes  of  ac- 
tion improperly  joined  ;  6th,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

It  will  be  seen  that  while  misjoinder  of  causes  of  action 
is  a  cause  for  demurrer,  a  misjoinder  of  plaintifife  is  not 
The  second  ground  of  demurrer,  therefore,  is  not  well  taken. 

The  correctness  of  the  ruling  of  the  court  on  the  first 
ground  of  demurrer  depends  upon  the  authority  of  the  de- 
fendants to  enter  into  the  contract  set  up  in  the  petition. 

Sec.  17  of  chapter  67,  Compiled  Statutes,  provides  that, 
''the  county  commissioners  of  each  county  are  authorized, 
whenever  they  shall  see  fit  to  do  so,  to  establish  a  poor- 
house.'^ 

Sec.  18  provides  that,  "the  county  commissioners  are 
hereby  authorized  to  take  to  the  county  by  grant,  devise, 
or  purchase  any  tract  of  land  not  exceeding  six  hundred 
and  forty  acres,  for  the  purposes  of  said  poor  farm." 

Sec.  19  authorizes  the  commissioners  to  receive  donations 
to  aid  in  the  establishment  of  a  poor-house,  and  to  levy 
from  time  to  time  not  to  exceed  one  per  cent  for  the  pur- 
pose of  paying  for  the  land,  and  to  erect  and  furnish  build- 
ings suitable  for  a  poor-house,  and  to  put  in  operation  and 
defray  the  actual  exj^enses  of  such  poor-house. 
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Sec.  22  requires  the  title  to  the  property  to  be  made  to 
the  county. 

Sec.  23  provides  that,  '4he  county  commissioners  of 
any  county  in  this  state  may,  at  any  r^ular  meeting,  if 
they  at  any  time  shall  deem  it  to  the  interest  of  said  county, 
appropriate  out  of  any  funds  appropriated  to  said  county 
for  any  (that)  purpose,  or  other  money  belotiging  to  said 
county,  any  sum  not  exceeding  two  thousand  five  hundred 
dollars  for  the  purpose  of  purchasing  a  farm  and  erecting 
suitable  buildings  for  a  poor-house  for  said  county,"  etc. 

The  county  commissioners  therefore  had  authority  to 
purchase  the  land  in  question,  and  as  the  contract  appears 
to  be  fair  in  all  respects  the  county  should  act  in  good 
faith  and  perform  on  its  part. 

Some  objection  is  made  to  the  prayer  of  the  petition,  as 
not  asking  appropriate  relief.  While  the  prayer  is  much 
broader  than  the  relief  to  which  the  plaintifl^  are  entitled, 
still  that  is  not  ground  of  demurrer.  It  is  sufficient  to 
afford  all  the  relief  to  which  the  plaintiffs  are  entitled. 
The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Revebsed  and  bemanbed. 

The  other  judges  concur. 


Alfred  Bissell,  platntiff  in  ebbob,  v.  Clinton 
Fletcheb,  defendant  in  bbbob. 

1.  Fublio  Lands  of  United  States:  subvet:  evidsngb. 
In  the  snrveys  of  the  pnblic  lands  of  the  United  States,  the 
meander  lines  are  generally  considered  as  following  the  wind- 
ings of  streams;  bnt  the  qnestion  whether  they  do  so  or  not  is  a 
question  of  fact  to  be  determined  by  evidence  aUtmde. 
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2.    :    MEANDER  LINES  ALONG  BIVEB8.     Where  there  is  a  strip 

of  land  between  the  back  of  the  river  and  the  meander  line,  an 
entry  of  government  land  bounded  by  the  meander  line  will  not 
include  such  strip. 

3.  :  :  ACCBETiONa  Where  lands  had  formerly  ex- 
tended to  the  meander  line  and  the  testimony  showed  tbatt^re 
had  been  %  change  in  the  channel  of  a  river  of  about  three-fourths 
of  a  mile,  but  no  accretion  to  the  plaintifis'  land,  JJe/<f,  That  the 
boundaries  of  his  land  did  not  extend  to  the  new  channel  nor 
beyond  the  meander  line. 

Error  to  the  district  court  for  Harlan  coanty.  Tried 
below  before  Gaslin,  J. 

John  Dawsoriy  for  plaintiff  in  error. 

E.  A.  Fletcher  and  W.  J.  LanA,  for  defendant  in  error. 

Maxwell,  Ch,  J. 

This  is  an  action  of  ejectment,  brought  by  the  plaintiff 
against  the  defendant  to  recover  possession  of  certain  land 
which  the  plaintiff  claims  belongs  to  lot  3,  sec.  31,  T.  2  N., 
R.  18  W.,  in  Harlan  county.  On  the  trial  of  the  cause 
the  court  below  found  the  issues  in  fevor  of  the  defendant 
and  dismissed  the  action. 

There  is  no  dispute  about  the  essential  facts  in  the  case, 
and  they  are  as  follows:  The  plaintiff  is  the ^ owner  of 
lot  3  in  sec.  31,  T.  2  N.,  R.  18  W.,  and  is  entitled  to  and 
is  in  possession  of  the  same  except  as  hereinafter  stated. 
This  lot  is  shown  by  the  plat  and  patent  introduced  in 
evidence ;  contains  62^^  acres.  The  plat  shows  that  the 
south-west  corner  of  the  lot  extends  to  the  north  channel 
of  the  Republican  river,  and  there  is  some  testimony  tend- 
ing to  show  a  meander  line  between  the  river  aud  the 
south  line  of  said  tract.  The  defendant  is  the  owner  of 
lots  6  and  7  in  said  section  and  was  the  owner  thereof  at 
the  commencement  of  this  action.  These 'lots  lie  south  of 
lot  3,  and  in  fact  between  it  and  the  river  as  it  flows  al 
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present.  The  coDtention  of  the  plaintiif  is,  that  lot  3  ex- 
tends to  the  river;  and  notwithstanding  the  fact  that  lot  3 
contaiii'S  all  the  land  the  plaintiff  purchased  and  paid  for, 
and  the  effect  of  the  extension  of  the  line  would  be  to  give 
him  about  117  acres  of  land  to  which  he  seems  to  have  no 
equitable  right,  still  he  contends  the  law  declares  the  land 
to  be  his.  It  is  also  shown  that  lots  4  and  5  in  said  sec- 
tion, if  the  plaintiff  is  entitled  to  recover,  would  also  be 
extended  to  the  river  and  absorb  a  considerable  portion  of 
the  tract  that  the  plaintiff  claims.  There  is  a  paucity  of 
testimony  as  to  the  character  of  the  channel  of  the  river 
along  which  the  meander  lines  were  run;  whether  in  fact 
the  river  flowed  there  at  the  time  the  original  surveys  were 
made  in  1865  and  1869  is  not  proved.  The  testimony 
tends  to  show  that  the  river  at  the  present  time  flows  about 
three-quarters  of  a  mile  south  of  lot  3.  As  to  when  this 
change  of  the  channel  took  place,  there  is  no. proof.  It  is 
not  claimed,  however,  nor  is  there  any  proof  that  lots  6 
and  7  are  an  accretion  to  lot  3.  The  case,  therefore,  is 
similar  in  most  respects  to  that  of  Lammera  v.  Niaseriy  4 
Neb.,  245.  In  that  case  this  court,  Gantt,  J.  delivering 
the  opinion  of  the  court,  said  (page  251):  "The  mere 
&ct  that  it  is  run  and  is  designated  upon  the  plats  as 
a  meandered  line,  certainly  cannot  be  conclusive  in  the 
matter.  To  establish  t&e  doctrine  that  such  meander  line 
is  conclu^ve,  would  estop  the  government  from  disposing 
of  lands  left  unsurveyed  between  such  line  and  the  bank 
of  the  stream,  and  would  prevent  the  correction  of  mis- 
takes made  by  surveyors  in  such  case,  and  would  be  in 
direct  conflict  with  the  well  settled  rule  of  law  defining 
what  is  an  accretion  to  land.''  This,  we  think,  states  the 
law  correctly.  The  rule  seems  to  be  that  if,  when  the  entiy 
of  public  land  is  made,  the  bank  of  the  river  at  an  ordinary 
stage  of  water  was  in  fact  where  the  meander  line  was 
represented  by  the  survey,  and  land  has  since  been  formed 
by  accretion,  it  will  become  the  land  of  the  person  who 
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bas  title  to  the  laad  immediately  behind  it  New  Orleans 
V.  United  States,  10  Peters,  717.  Oranger  v.  SwartSf  I 
Woolw.  Ci  C.  R.,  91.  Bat  the  plaintiff  does  not  claim  the 
land  in  controversy  as  an  accretion,  and  has  no  right  or 
title  to  lots  6  and  7  as  a  part  of  lot  3.  The  judgment  of 
the  district  court  is  clearly  right  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


TxiATOiiEB  M.  Krum,  plaintiff  in  error,  v.  The 
State  of  Nebraska,  defendant  in  error. 

1.  Bape.    In  a  prosecution  for  an  assault  with  intent  to  commit  a 

rape,  an  instraction  that  '*  there  most  be  an  assault  and  also  an 
accompanying  intent,  and  this  intent  may  be  ^^itheied  or  in- 
ferred from  any  circumstances  attendinK  the  commission  of  the 
alleged  crime  tending  in  any  manner  to  show  such  intent  in  the 
mind  of  the  defendant  at  the  time/'  is  erroneous. 

2.     :  EVIDENCE.    To  warrant  a  oonyiction  in  such  case,  the 

circumstances  when  taken  together  must  be  of  so  oonclosiTe  a 
nature  as  to  show  the  intent  beyond  a  reasonable  doabt^ 

Error  to  the  district  court  for  Stanton  county.     Tried 
below  before  Crawford,  J. 

H.  C.  Bromey  for  plaintiff  in  error. 

William  Leeee,  Attorney  General^  and  W.  F.  Bryant^  {or 
the  state. 

Maxwell,  Ch.  J. 

The  plaintiff  was  tried  at  the  September,  1884,  term  of 
the  district  court  of  Stanton  county,  and  found  guilty  of 
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mi  assault  with  intent  to  commit  a  rape,  and  sentenced  to 
imprisonment  in  the  penitentiary.  He  now  prosecutes 
«rror  to  this  court. 

The  testimony  tends  to  show  the  following  facts :  That 
on  the  7th  of  December,  1881,  the  plaintiff  went  to  the 
residence  of  Frank  Severin,  in  the  town  of  Stanton,  be- 
tween five  and  six  o'clock  in  the  evening  of  that  day,  and 
rapped  at  the  door,  which  was  opened  by  Mrs.  Severin, 
the  wife  of  Frank  Severin.  She  testifies  that  she  "  let 
him  in  and  gave  him  a  chair  for  him  to  sit  down,'*  that 
**  he  begun  to  talk  to  me  something  about  money,  which  I 
didn't  understand."  Then  follows  a  statement  that  she 
was  holding  a  child  about  one  year  old ;  that  as  she  went  to 
lay  the  child  in  the  cradle  the  plaintiff  threw  her  on  the 
bed.  Then  follows  a  statement  of  her  struggles,  etc., 
which,  as  there  must  be  a  new  trial  for  reasons  hereafter 
stated,  will  be  omitted. 

The  testimony  tends  to  show  that  the  house  in  which 
the  prosecutrix  resided  was  a  double  one,  and  occupied  at 
the  time  by  two  families;  that  she  had  been  acquainted 
with  the  plaintiff  about  three  years  and  a  half;  that 
the  plaintiff  was  intoxicated  at  the  time.  The  pros- 
ecuting witness  was  unable  to  understand  the  English 
language,  and  hence  her  testimony  was  taken  through 
an  interpreter.  In  addition  to  this  the  questions,  even 
on  the  part  of  the  state,  were  to  a  great  extent  leading  and 
suggestive  of  the  answers  desired,  and  for  this  as  well  as 
the  vagueness  of  the  testimony  very  much  is  left  to  con- 
jecture. 

The  state  then  offered  to  prove  from  the  records  of  the 
court  that,  '^an  indictment  for  this  same  offense  was  pro- 
cured against  this  defendant,  and  on  a  plea  in  abatement 
was  quashed  by  the  court  on  the  26th  day  of  September, 
1882,"  and  *  *  « that  a  second  indictment  was  found 
on  the  following  day,  to-wit,  the  27th  day  of  September, 
1882,  and  that  on  the  same  day  a  capias  was  issued  for  the 
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arrest  of  the  defendant  on  said  indictment;  and  counsel  for 
the  state  further  offers  to  prove  by  the  clerk  of  this  court 
that  such  capias,  together  with  the  return,  has  been  lost; 
and  counsel  for  the  state  further  offers  to  prove  by  the 
sheriff  of  the  county  that  between  the  date  of  the  quashing 
of  the  first  indictment  named  and  the  time  of  finding  the 
second  indictment,  the  defendant  herein,  Thatcher  M.  Kram, 
who  had  before  that  time  been  under  arrest  pending  a  trial 
on  the  first  indictment,  escaped  from  Stanton  county  and 
remained  away  from  said  county  until  he  was  arrested  un- 
der the  capias  issued  at  the  last  term  of  this  court,  and  that 
the  sheriff,  between  the  time  of  such  escape  and  the  last 
term  of  this  court,  made  diligent  search  and  inquiry,  but 
was  unable  to  find  said  defendant  in  Stanton  county.  The 
state  offers  to  prove  said  &cts  as  circumstances  showing 
the  guilt  of  the  accused.^' 

This,  on  the  objection  of  the  defendant,  was  excluded, 
and  while  no  particular  point  is  made  on  this  offer  by  the 
plaintiff  in  error,  although  the  objection  is  urged  in  the 
brief,  we  desire  to  say  that  such  an  offer  made  in  the  pres- 
ence of  the  jury  for  the  purpose  named  could  not  fail  to 
be  prejudicial.  There  is  no  testimony  whatever  that 
Krum  was  a  resident  of  Stanton  county,  or  that  he  went  to 
any  other  place  than  his  own  home.  When  he  left  Stanton 
county  he  was  not  under  arrest,  nor,  so  far  as  appears, 
under  any  obligation  to  remain  in  Stanton  county.  How, 
then,  could  he  escape?  To  constitute  an  escape  there  must 
be  an  actual  arrest  and  a  legal  and  continuing  imprison- 
ment. 1  Bish.  Cr.  Law,  §  919.  From  some  unexplained 
cause  no  effort,  so  far  as  this  record  discloses,  was  made  to 
institute  a  prosecution  against  the  plaintiff  in  error  until  a 
considerable  time  after  the  commission  of  the  alleged  of- 
fense, and  nearly  two  years  elapsed  from  the  time  the  see- 
ond  indictment  was  found  before  the  cause  was  brought  to 
trial.  No  dou)>t  there  was  a  cause  for  this  delay,  bat  it 
does  not  appear  in  the  record.     The  mere  &ct  that  the 
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accused  did  not  reside  in  Stanton  county,  if  his  residence 
was  known,  or  with  proper  inquiry  could  have  been  ascer- 
tained, is  not  a  satisfactory  explanation  of  the  delay. 

In  St.  Louis  V.  Statey  8  Neb.,  411-412,  where  an  im- 
proper question  was  asked  and  excluded,  this  court  refused 
to  reverse. the  case  for  that  cause  alone.  A  different  rule, 
however,  may  obtain  where  there  is  an  offer  of  evidence 
which  is  clearly  incompetent,  as  that  the  defendant  has 
committed  a  crime  other  than  that  with  which  he  is 
charged.  The  effect  of  such  an  offer  cannot  fail  to  be  preju- 
dicial to  the  accused  on  the  minds  of  the  jury,  and  nothing 
that  the  court  can  say  will  entirely  obliterate  the  effect. 
Cases  are  to  be  tried  upon  the  evidence,  and  the  guilt  of 
the  accused  determined  from  that  alone,  and  no  prosecuting 
officer  should  be  permitted  to  supply  its  place  with  preju- 
dice. 

The  court  at  the  request  of  the  state  gave  the  following 
instruction  : 

^^  No.  2.  An  assault  with  intent  to  commit  a  rape  is  a 
crime  made  up  of  many  parts,  all  of  which  must  exist  to 
make  the  crime  complete. 

"  There  need  be  no  rape.  It  is  only  necessary  that  the 
defendant  should  commit  the  assault  as  charged  with  that 
intent  (to  commit  rape)  in  his  mind. 

"There  must  be  an  assault  and  also  an  accompanying  in- 
tent, and  this  intent  may  be  gathered  or  inferred  from  any 
circumstances  attending  the  commission  of  the  alleged 
crime  tending  in  any  manner  to  show  such  intent  in  the 
mind  of  the  defendant  at  the  time.^^ 

No  case  has  been  cited  to  sustain  this  instruction,  and  I 
think  none  can  be  found.  The  intent  to  commit  the 
offense  charged  in  the  indictment  constitutes  the  felonious 
act,  and  this  intent  is  to  be  gathered  from  the  circumstances, 
not  from  one  but  from  all,  and  the  circumstances  when 
taken  together  must  be  of  so  conclusive  a  nature  as  to 
establish  that  fact  beyond  a  reasonable  doubt.     Walbridge 
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V.  State,  13  Neb.,  236.  People  v.  Levism,  16  Cal.,  98. 
People  V.  Phipps,  89  Id.,  326.  Sumner  v.  State,  5  Blackf., 
579.  Com.  V.  Webster,  5  Cush.,  296.  3  Greenleaf  Ev.,  § 
29. 

In  People  v,  LevUon,  supra,  it  is  said:  '^Tbe  coort 
should  in  criminal  cases  instruct  the  jury  hypothetical ly 
as  a  general  rule.  It  should  not  assign  a  conclusive  effect 
to  circumstances,  or  assume  that  they  are  proven.  It  is 
for  the  court  to  determine  the  admissibility  of  evidence, 
and  for  the  jury  to  determine  its  effect  and  ci'edibility  of 
the  witnesses.  In  State  v.  Canada,  27  N.  W.  R.,  288, 
recently  decided  by  the  supreme  court  of  Iowa,  it  was  held 
that  to  sustain  a  conviction  for  assault  with  intent  to  com- 
mit a  rape  the  evidence  must  show  that  the  accused  had  a 
purpose,  not  only  to  have  sexual  intercourse  with  the  pros- 
ecutrix, but  must  have  intended  also  to  use  whatever  d^ree 
of  force  might  be  necessary  to  overcome  her  resistance  and 
accomplish  his  object.  This  we  regard  as  a  correct  state- 
ment of  the  law.  The  judgment  of  the  district  oourl  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Revebsed  and  bemanded. 

The  other  judges  concur. 


Lewls  L.  Marbt  e  et  al.,  plaintiffs  in  error,  v. 
The  Jones  &  Magee  Lumber  Company,  defend- 
ant IX  error. 

Mechanic's  Lien :  case  stated.  A  lumber  dealer  was  fiuniah- 
ing  lumber  for  the  erection  of  a  building  in  the  oourae  of  erec- 
tion under  contract;  the  contractor  applied  at  the  lumber  yard 
for  certain  pieces  of  lumber,  stating  that  the  immediate  pur- 
pose for  which  he  wanted  them  was  to  prop  up  the  brick  walls; 
that  he  might  use  them  in  the  erection  of  the  building;  that  if 
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he  did  not  use  them  in  the  bnilding  he  would  retnm  them;  that 
if  he  did  nse  them  he  wonld  notify  the  lumberman,  so  that  he 
might  charge  them  up;  four  days  after  the  deliyeiy  of  the  last 
material  for  said  building  by  the  lumber  dealer  other  than  the 
pieces  of  lumber  in  question  the  contractor  applied  at  the  office 
of  the  dealer,  told  him  that  he  had  used  the  said  pieces  of  lum- 
ber in  the  building,  and  to  charge  them  up.  Held^  That  for  the 
purposes  of  the  mechanic's  lien  law  the  said  pieces  of  lumber 
were  furnished  at  the  date  of  the  notification  of  the  lumber 
dealer  by  the  contractor;  that  he  had  used  them  in  the  build- 
ing, and  to  charge  them  up. 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Broady,  J. 

Phil.  E.  Winter  and  Hadett  &  BateSy  for  plaintiff  in 
error. 

Hardy  &  McCandlesSy  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  in  the  court  below  to  enforce 
a  mechanic's  lien  for  lumber  furnished  by  the  plaintiff 
company  to  the  defendants  Marble  &  Darling,  and  by 
them  received  for  and  used  in  the  erection  of  a  certain 
building  for  and  on  the  land  of  the  other  defendants  in 
the  action.  So  far  as  can  be  ascertained  from  the  abstract 
there  was  no  answer  or  appearance  in  the  case  by  or  on 
the  part  of  the  defendants  Marble  &  Darling.  The  other 
defendants  appeared  and  answered,  admitting  the  partner- 
ship of  defendants  as  alleged,  and  the  ownership  of  the 
premises  as  alleged,  but  denying  each  and  every  other 
allegation  contained  in  the  plaintiff's  petition. 

There  was  a  trial  to  the  court,  which  found  generally  for 
the  plaintiff  and  against  the  defendants,  and  found  the 
amount  due  the  plaintiff  from  the  defendants  for  material 
furnished,  etc.,  at  $1045.75,  and  that  the  same  was  a  lien 
on  the  real  estate  described  in  the  petition. 
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A  motion  for  a  new  trial  was  overruled,  and  the  cause 
18  brought  to  this  court  by  the  answering  defendants. 

Under  the  general  assignment  of  error,  that  **  The  find- 
ings are  not  sustained  by  sufficient  evidence/'  two  points 
are  presented :  Fird^  That  the  account  in  writing  of  the 
items  of  material  furnished  for  the  building  was  not  filed 
in  the  county  clerk's  office  within  sixty  days  from  the  fur- 
nishing of  such  material;  and  Secondy  That  the  court 
erred  or  made  a  mistake  in  computing  the  amount  due  the 
plaintiff  for  such  material.  It  appears  from  the  transcript 
that  the  account  in  writing  of  the  items  of  material  fur- 
nished, etc.,  was  filed  in  the  office  of  the  county  derk  on 
the  14th  day  of  November,  1882.  So  that  unless  the  said 
material,  or  some  substantial  portion  thereof,  was  furnished 
by  the  plaintiff  as  late  as  the  fifteenth  day  of  September 
of  that  year,  the  account  was  not  filed  within  the  time 
required  by  the  second  section  of  chapter  64  of  the  com- 
piled statutes.  By  reference  to  the  bill  of  particulars  at- 
tached to  the  petition,  which  I  assume  to  be  a  correct  copy 
of  the  account  of  items  furnished,  as  filed  in  the  office  of 
the  county  clerk,  I  find  the  following  items  under  date 
September  16th,  1882. 
"6  8s,  4x4— 24      192 

4  8s,  4x4—22      116      308  C.  26,  800. 

2  8s,  2x12—16      64  C.  26, 166—966." 

As  to  these  items,  A.  G.  Davis,  a  witness  on  the  part  of 
the  plaintiff,  and  who  was  the  agent  in  charge  of  plaintiffs 
business  at  Wymore,  when  the  items  of  building  material 
constituting  plaintiff's  claim  were  furnished,  testified  in 
rebuttal,  as  follows: 

Q.  Look  at  these  items  of  the  16th  of  September,  1882 
(giving  the  items  as  above).  Tell  the  court  if  yon  have 
any  present  recollection  aa  to  the  delivery  of  these  articles? 

A.  These  pieces  were  borrowed  from  the  yard  I 
was  clerking  in,  some  quite  a  while  before^  as  I  under- 
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8tood^  for  braces  for  the  building,  and  the  carpenter  said 
he  wanted  them  for  braces. 

Q.     Who  was  that? 

A.  It  was  Marble,  He  told  me  if  he  used  them  in 
the  building  he  would  come  in  and  have  them  charged, 
and  if  not,  he  would  return  them;  and  on  the  15th  day  of 
September  he  came  in  and  said  they  were  used  in  the 
building. 

Q.     What  else? 

A.     These  three  items. 

Q.     Did  he  say  he  would  take  them  ? 

A.  He  said  they  were  used  in  the  building,  and  to 
charge  them  up.'^ 

Upon  the  above  facts,  which  were,  of  course,  found  to 
be  true  by  the  trial  court,  I  think  that  September  15th, 
1882,  was  the  true  date  of  delivery  for  the  purposes  of  the 
lien.  That  was  the  day  upon  which  plaintiff  was  author- 
ized to  charge  these  items  up  to  the  defendants,  or  either 
of  them ;  and  clearly,  if  the  books  of  the  plaintiff  were 
properly  kept  and  the  items  charged  under  the  proper 
dates,  it  must  be  held  to  be  in  time  if  it  proceeded  to  file 
the  lien  within  the  statutory  limitation  after  such  dates. 

The  Minnesota  case  cited  by  counsel  for  plaintiffs  in 
error,  Johnson  v.  Gold,  XXI.  N.  W.  R.,  719,  is  not  in 
point.  In  that  case  certain  doors  were  charged  in  the  "ac- 
count of  items,'*  under  a  certain  date.  It  was  in  proof 
before  the  trial  court;  it  seems  that  some  time  afterwards, 
there  were  also  furnished  three  lights  of  glass  and  a  tran- 
som, which  were  set  in  or  attached  to  these  doors,  or  some 
of  them,  and  the  plaintiff  in  that  case  contended  that  the 
time  limited  for  filing  the  lien  only  commenced  to  run 
from  the  date  of  the  furnishing  of  these  lights  of  glass 
and  transom  for  the  doors,  and  as  I  understand  the  opin- 
ion, such  would  have  been  the  holding  of  the  court  had 
the  lights  of  glass  and  transom  been  charged  in  the  account 
as  separate  and  substantive  items,  which  they  were  not. 
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Upon  the  second  point  I  have  not  only  thoroughly  ex- 
amined the  abstract^  but  also  the  transcript  itself,  and  have 
come  to  the  conclusion  that  there  was  a  mistake  or  error 
committed  by  the  trial  court  in  computing  the  amount  of 
the  finding  and  judgment,  which  must  be  rectified,  or  the 
judgment  must  be  reversed.  Indeed  the  writer  is  almost 
inclined  to  favor  a  peremptory  reversal  of  the  judgment 
as  a  method  of  emphasizing  our  disapproval  of  what 
seems  from  the  evidence  to  have  been  the  manner  of  keep- 
ing the  books  of  plaintiff  company.  It  appeal^  to  have 
been  their  custom,  when  a  person  proposing  to  build  would 
deliver  to  them  an  estimate  of  the  quantity,  quality,  and 
dimensions  of  the  lumber  to  be  used  in  the  erection  of 
such  building,  they  would  enter  the  same  in  detail  on  their 
books  in  the  shape  of  a  debit  account  against  such  person^ 
giving  the  price  of  each  item.  Then,  if  the  prices  suited 
the  builder,  and  other  circumstances  resulted  in  the  build- 
ing being  proceeded  with,  they  would  check  off  each  item 
as  delivered.  It  seems  that  form  of  book-keeping  was 
pursued  in  this  case,  As  well  as  I  can  make  out  the  evi- 
dence the  lumber  as  set  out  in  the  original  estimate  was 
described  in  the  bill  of  items  filed  with  county  clerk  and 
sued  on  in  district  court,  but  that  such  was  not  the  true 
description  of  the  items  of  lumber  actually  delivered,  I 
quote  further  from  the  testimony  of  the  witness  Davis: 

Q.  (Handing  witness  a  book.)  You  may  look  at  that 
book  and  state  what  book  that  is. 

A.  That  is  the  original  estiipaate  of  the  Marble  &  Dar- 
lings bill  for  Winters ;  the  book  that  contains  the  estimate. 

Q.  Is  that  the  book  in  which  all  the  original  estimates 
were  entered  by  the  agent  of  the  Jones  &  Magee  Lumber 
Co.? 

A.    Yes. 

Q.  That  is  the  estimate  of  the  bill  of  lumber  of  this 
building  in  controversy,  is  it? 

A.    Yes. 
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Q.     Who  made  that  estimate?    Who  wrote  that? 

A.  That,  I  think,  is  the  clerk's  putting  down  the  esti- 
mate. 

Q.  (By  the  court.)  What  kind  of  a  book  is  this — the 
original  estimate? 

A.  A  man  fetches  in  a  bill  to  be  figured  on ;  we  put 
his  bill  down  just  as  he  wants  the  lumber,  and  carry  out 
the  figures  and  tell  him  what  we  will  sell  him  that  amount 
of  lumber  for;  then  if  he  buys  we  deliver  him  so  much 
lumber. 

Q.     Did  he  make  an  agreement  for  that  lumber? 

A.     That  is  the  estimate  we  filled. 

Q.     That  is  the  memorandum  of  the  amount  sold? 

A.  The  memorandum  of  the  amount  the  carpenters 
wanted  figured  on ;  if  somebody  had  sold  cheaper  I  would 
have  crossed  it  out  as  not  sold,  and  if  ours  is  the  lowest  we 
deliver  from  that. 

Q.     He  accepted  that  estimate  ? 

A.     He  accepted  that  estimate. 

Q.     Do  you  know  whether  it  is  correct  or  not? 

A.     That  is  correct. 

Q.  That  is  a  custom  you  have  of  putting  down  esti- 
mates that  way  ? 

A.     Yes. 

Q.  That  was  all  put  down  at  the  time  before  the  de- 
livery was  made? 

A.    Yes. 

Q.     And  you  delivered  according  to  that? 

A.     Yes,  and  checked  it  off. 

Q.     What  did  you  say  about  its  being  correct? 

A.     I  say  it  is  correct  to  the  best  of  my  knowledge. 

Q.  (By  Mr.  Ashby.)  Now  you  may  state  what 
changes  are  made  in  that  estimate. 

A.  That  is  my  own  handwriting;  it  says :  "This  bill 
wants  to  be  changed  from  120  pieces  2x12 — 24  to  20  pieces 
2x12—24;  from  180  pieces  2x12—26  to  230  2x12—26.'' 
47 
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Q.     (By  the  cjourt.)     When  was  that  to  be  done? 

A.     Before  the  bill  was  sold. 

By  reference  to  the  bill  of  particulars  attached  to  the 
bill  of  exceptions  it  will  be  seen  that  it  differs  from  the 
items  of  account  filed  with  the  county  clerk,  a  copy  of 
which  was  also  attached  to  the  petition  in  the  number  of 
pieces,  the  number  of  feet  of  lumber  is  carried  out,  and 
charged  forjust  the  same— say:  "20p8.2xl2— 24— 5,760," 
while  20  pieces  2x12 — 24  feet  only  makes  960  feet  of  lum- 
ber, and  at  $32  per  thousand  amounts  to  $30.72,  while  it 
goes  into  the  bill  finding  and  judgment  as  6,760  feet  of 
lumber  at  $82  per  thousand,  amounting  to  $184.32,  and 
making  a  difference  against  the  defendants  of  one  hundred 
fifly-three  dollars  and  sixty  cents.  It  seems  that  the  whole 
bill  was  discounted  a  considerable  sum,  but  the  rate  per 
cent  is  not  given,  and  the  time  at  my  disposal  does  not  ad- 
mit of  my  making  a  calculation,  either  of  the  discount  or 
interest  applicable  to  this  overcharge.  It  will  be  as- 
sumed that  one  about  balances  the  other. 

The  judgment  of  the  district  court  will  be  reversed  and 
the  cause  remanded  for  a  new  trial,  unless  the  defendant 
in  error  shall,  within  twenty  days  from  the  date  of  the 
filing  of  this  opinion,  remit  from  said  judgment  the  sum 
of  one  hundred  fifty-three  dollars  and  sixty  cents,  in  which 
case  said  judgment  is  to  stand  affirmed. 

Judgment  accordingly. 

The  other  judges  concur. 
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William  Boldt  et  al.,  plaiktiffs  in  error,  v. 
Gottfried  Budwig  et  al.,  defendants  in  error. 

1.  Parties:    petition:    demubber.    That  there  are  too  many 

plain  tiffs  or  defendants  joined  in  a  petition  is  not  a  ground  of 
demnrrer  nnder  the  code;  nor  is  such  question  raised  hj  an 
ohjection  made  by  the  defendant  at  the  trial  to  the  introduction 
of  any  testimony  for  the  reason  that  the  petition  fails  to  state 
a  cause  of  action. 

2.  Petition :    demurbeb.     There  are  but  six  grounds  or  causes  of 

demurrer  to  a  petition  under  the  code,  and  to  render  a  demurrer 
effective  one  at  least  of  such  grounds  or  causes  must  be  sub- 
stantially stated. 
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3.  iNSTBUcnoNS  set  out  at  length  in  the  opinion  examined  and     [fflS  718 

found  properly  given  and  refused. 

4.  Slander:     evidence.    In  an  action  of  slander  where  words  set 

out  in  the  petition  are  actionable  per  se  no  evidence  need  be 
given  of  actual  damage  to  the  character,  nor  of  the  mental  suf- 
fering of  the  plaintiff. 

5.  New  Trial :    motion  fob,  by  pabtneb  jointly  sued.    Un- 

der the  provisions  of  the  code  in  an  action  against  two  defend- 
ants, the  evidence  being  ample  as  to  one,  but  insufSicient  as  to 
the  other  defendant,  the  verdict  and  judgment  should  be  against 
the  one  and  for  the  other;  and  in  such  case  where  the  ver- 
dict was  against  both  defendants,  and  the  one  against  whom 
there  was  insufficient  (or  no)  evidence  made  no  motion  for  a 
new  trial,  as  to  himself  alone,  and  judgment  was  rendered 
against  both,  it  will  not  be  disturbed.  Long  <&  Smith  v.  Clapp^ 
15  Neb.,  417. 

Error  to  the  district  court  for  Cuming  county.     Tried 
below  before  Crawford,  J. 

T.  M.  Fransey  for  plaintifis  in  error. 

M.  McLaughlin  and  W.  F,  Bryant^  for  defendant  in  error. 

Cobb,  J. 

The  defendants  in  error  sued  the  plaintiffs  in  error  in 
the  district  court  for  certain  scandalous  and  defamatory 
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words  spoken  by  the  plaintiff  in  error,  Hannah  Boldt,  of 
and  concerning  the  defendant  in  error,  Caroline  Badwig. 
The  defendants  in  error  as  well  as  the  plaintifis  in  error 
are  severally  husband  and  wife. 

The  petition  was  in  the  ordinary  form  of  a  petition  in 
slander,  charging  that  Hannah  Boldt  had  spoken  certain 
false  slanders  and  defamatory  words  of  and  concerning 
Caroline  Budwig  to  the  damage  of  the  plaintifis;  that  the 
plaintiffs  were  then  and  there  husband  and  wife,  and  that 
the  defendants  were  then  and  there  husband  and  wife. 
The  defendant  William  Boldt  demurred  to  the  petition ; 
the  defendant  Caroline  Boldt  answered,  denying  the  speak- 
ing of  the  slanderous  words.  The  court  overruled  the 
demurrer  of  William  Boldt;  whereupon  he  filed  his  an- 
swer to  said  petition  denying  the  all^ations  thereof,  ex- 
cept that  of  the  marriage  of  the  parties,  plaintiff  and 
defendant.  There  was  a  trial  to  a  jury,  with  verdict  and 
judgment  for  the  plaintiffs. 

The  defendants  William  Boldt  and  Hannah  Boldt  filed 
a  joint  motion  for  a  new  trial,  which  was  overruled,  and 
thereupon  they  filed  a  joint  petition  in  error  in  this  court 

The  following  are  the  errors  assigned : 

1.  In  overruling  the  defendant  William  Boldt's  de- 
murrer to  the  petition. 

2.  In  overruling  defendant  William  Boldt's  objection 
to  the  introduction  of  any  testimony. 

3.  In  overruling  the  defendants'  objection  to  the  intro- 
duction of  any  testimony. 

4.  In  admitting  the  testimony  of  Henry  Calland  and 
in  not  striking  it  out  at  defendant's  motion. 

5.  In  giving  paragraphs  7,  8,  9,  and  12  of  the  instnie- 
tions  given  by  the  court  on  its  own  motion. 

6.  In  refusing  to  give  paragraph  two  of  instructions 
asked  by  defendants. 

7.  In  rendering  judgment  on  said  verdict  against  the 
defendants  jointly  and  against  the  defendant  William 
Boldt. 
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8.     In  overruling  defendants^  motion  for  a  new  trial. 

It  will  be  observed  that  the  plaintifis  in  error  scarcely 
complain  of  the  judgment  as  against  the  defendant  Han- 
nah Boldt.  I  will,  however,  examine  those  assignments 
in  which  the  alleged  error  might  be  deemed  to  apply  to 
both  defendants.  First,  as  to  the  third  assignment.  The 
method  of  raising  objections  to  pleadings  by  objecting  to 
the  introduction  of  any  testimony,  on  the  ground  that  the 
facts  alleged  in  the  petition  are  not  sufiScient  to  constitute 
a  cause  of  action,  or,  as  it  is  usually  expressed,  that  the 
petition  does  not  state  a  cause  of  action,  is  one  not  very 
clearly  defined  in  the  books  or  cases.  The  rule  is  stated 
by  the  supreme  court  of  Wisconsin  as  follows :  "  Where 
a  complaint  fails  to  state  a  cause  of  action,  and  the  defend- 
ant at  the  trial  objects  on  that  ground  to  the  introduction 
of  any  evidence,  such  objection  is  equivalent  to  a  general 
demurrer,  and  a  judgment  for  the  plaintiff  must  be  re- 
versed." Hays  V,  Lewis^  17  Wis.,  217.  Assuming  this 
rule  to  be  correct,  let  us  apply  it  to  the  case  at  bar.  It  is 
not  contended,  nor  could  it  be,  that  the  petition  does  not 
state  a  cause  of  action  by  Caroline  Bud  wig  against  Hannah 
Boldt,  but  it  is  contended  that  Gottfried  Budwig  was  im- 
])roperly  joined  as  a  plaintiff,  and*  that  William  Boldt  was 
improperly  joined  as  a  defendant.  Neither  one  of  these 
questions  could  be  reached  by  a  general  demurrer.  This 
designation  is  applied  by  the  courts  to  a  demurrer  for  the 
sixth  or  last  ground  of  demurrer  stated  in  the  code,  to-wit: 
'^  That  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.''  The  fourth  ground  of  demurrer 
as  set  out  in  the  code  is  ^'  That  there  is  a  defect  of  parties 
plaintiff  or  defendant."  Code,  §  94.  This  is  designated 
special  demurrer,  and  its  place  would  not  be  supplied  by  an 
objection  to  the  reception  of  any  testimony.  There  was  a  de- 
murrer by  William  Boldt,  severally,  among  the  grounds 
of  which  were  "a  defect  of  parties  plaintiff,"  and  "a  de* 
feet  of  parties  defendant."     The  word  defeet  is  defined  by 
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Webster  to  mean  ^'  want  or  absence  of  something  neces- 
sary for  completeness  or  perfection/^  That  there  are  too 
many  plaintifis  or  defendants  joined  in  the  petition  is  not 
made  ground  of  demurrer  by  our  code,  nor  is  that  question 
raised  by  an  objection  to  the  introduction  of  any  testimony 
for  the  reason  that  the  petition  does  not  state  a  cause  of 
action. 

The  point  that  the  court  erred  in  overruling  the  demur- 
rer of  defendant,  William  Boldt,  cannot  be  sustained,  for 
the  reason  that  said  demurrer  did  not  assign  any  one  of 
the  six  grounds  of  demurrer  provided  for  by  the  code. 

The  fourth  assignment  of  error  is  not  well  taken.  The 
testimony  of  the  witness,  Henry  Calland,  was  admissible 
to  prove  the  presence  of  the  defendant,  Hannah  Boldt,  at 
the  time  and  place  stated  in  the  petition,  even  if  he  had 
not  understood  a  word  of  that  which  was  spoken  by  her. 
That  he  did  not  understand  the  German  language  was  for 
the  consideration  of  the  jury  as  to  the  weight  to  be  ac- 
corded to  his  testimony,  but  did  not  disqualify  him  as  a 
witness. 

The  fifth  assignment  of  error  is  based  upon  the  giving 
by  the  court  of  the  7th,  8th,  9th,  and  12th  instructionS| 
which  are  as  follows: 

"7.  The  plaintifis  are  not  bound  to  prove  the  speak- 
ing of  all  the  words  charged  in  the  petition.  If  the  jury 
believe  from  the  evidence  that  the  defendant,  Hannah 
Boldt,  spoke  of  and  concerning  the  plaintiiT,  Caroline 
Budwig,  in  the  presence  and  hearing  of  others,  any  of  the 
slanderous  words  charged  in  the  petition,  the  fair  import 
of  which  would  be  to  charge  the  plaintiff,  Caroline  Bud- 
wig, with  being  a  whore,  then  she  is  entitled  to  a  verdict, 

"  8.  You  are  further  instructed  that  anger  is  no  justi- 
fication for  the  use  of  slanderous  words,  and  it  ought  not 
to  be  considered  even  in  mitigation  of  damages,  unless  the 
anger  is  provoked  by  the  person  against  whom  the  slan- 
derous words  were  used,  and  in  this  case,  if  the  jury  be- 
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believe  from  the  evidence  that  tlie  defendant,  Hannah 
Boldt,  spoke  of  the  plaintiff  any  of  the  slanderous  words 
-  charged  in  the  petition,  then  it  matters  not  who  commenced 
the  conversation,  and  that  the  defendant  was  angry  at  the 
time,  unless  her  anger  was  wrongfully  provoked,  in  whole 
or  in  part,  by  the  acts  or  language  of  the  plaintiff  herself. 
"9.  The  jury  are  instructed  that  words  charging  a 
woman  with  being  a  whore  are  actionable  in  themselves, 
and  the  law  presumes  that  the  party  uttering  them  intended 
maliciously  to  injure  the  person  concerning  whom  they  are 
spoken,  unless  the  contrary  appears  from  the  circum- 
stances, occasion,  or  manner  of  the  speaking  of  the  words; 
but  all  the  plaintiffs  are  bound  to  prove  in  the  case  to  en- 
title them  to  recover,  is  the  speaking  by  the  defendant, 
Hannah  Boldt,  of  enough  of  the  slanderous  words  charged 
in  the  petition  to  amount  to  a  charge  that  the  plaintiff, 
Caroline  Budwig,  was  a  whore;  and  express  malice  or  ill 
will  need  not  be  proved.  But,  if  the  jury  believe  from  the 
evidence  that  plaintiffs  have  failed  to  prove  enough  of  the 
words  to  amount  to  a  charge  that  plaintiff  was  a  whore, 
then  plaintifls  cannot  recover,  and  your  verdict  should  be 
for  the  defendant 

^^12.  If,  from  the  evidence  and  the  instructions  of  the 
court,  the  jury  find  for  the  plaintiffs,  then  the  jury  are  to 
determine  from  all  the  evidence  and  the  circumstances  as 
proved  on  the  trial,  what  damages  ought  to  be  given  to 
the  plaintiffs,  and  find  your  verdict  accordingly,  but  not 
exceeding  the  amount  claimed.  In  finding  the  measure  of 
damages,  the  jury  may  take  into  consideration  the  mental 
suffering  produced,  if  any,  by  the  uttering  of  the  slander- 
ous words,  if  they  believe  from  the  evidence  that  such  suf- 
fering has  been  endured  by  the  plaintiff,  Caroline  Budwig, 
and  the  present  or  probable  future  injury,  if  any,  to  the 
plaintiff,  Caroline  Budwig's  character,  which  the  uttering 
of  the  wortls  was  calculated  to  inflict.  If  you  find  for  the 
plaintiff  she  will  be  entitled  lo  at  least  nominal  damages 
without  proof  of  actual  damages." 
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Aside  from  the  point  made  by  counsel  for  plaintiffs  in 
error  in  the  brief,  that  these  instructions  were  erroneous, 
in  (hat  the  jury  were  told  therein  in  substance,  that  if 
they  should  find  from  the  evidence  that  the  defendant, 
Hannah  Boldt,  spoke  certain  slanderous  words  of  and  con- 
cerning the  plaintiff,  Caroline  Budwig,  then  that  the 
plaintiffs — both  plaintiffs  jointly  could  recover,  whidi 
point  will  be  noticed  hereafter.  I  do  not  see  any  error  in 
the  instructions,  although  it  must  be  admitted  that  the 
12th  is  not  very  carefully  drawn.  Instruction  No.  8  is 
not,  nor  does  it  purport  to  be,  perfect  or  syllogistic  in  its 
terms,  but  so  far  as  it  goes,  I  think  it  unobjectionable. 
As  will  be  seen  hereafter,  it  is  not  necessary  to  decide — ^nor 
do  I  decide — in  disposing  of  these  instructions,  whether, 
under  the  law  as  it  now  stands,  a  husband  is  liable  for 
slanderous  words  spoken  by  his  wife  or  not.  The  instruc* 
tions  are  clearly  right  so  far  as  the  question  of  the  measure 
of  damages  is  concerned.  The  words  charged  in  the  peti- 
tion are  actionable  per  ae;  hence  there  not  only  need  be 
no  proof  of  special  damages,  but  such  proof  would  be  in- 
admissible. No  witness  could  swear  to  the  mental  suffer- 
ing of  the  female  plaintiff.  The  jury  must  decide  upon 
that  from  the  defamatory  words  themselves,  and  the  sex, 
age,  and  condition  of  the  plaintiff.  So  also  as  to  the  ques- 
tion of  future  damage.  No  human  being  could  say  that 
the  plaintiff's  life  would  be  prolonged  for  a  single  day  afvsr 
the  trial,  and  yet  the  jury  should  consider  the  damage  to 
her  character  as  well  as  her  mental  suffering  caused  there- 
by during  a  life  to  be  prolonged  for  the  usual  period  of 
expectation  according  to  ordinary  experience,  and  not  ac- 
cording to  the  opinion  or  testimony  of  witnesses.  So  the 
objection  that  there  was  no  evidence  before  the  jury  of  the 
mental  suffering  of  the  plaintiff,  or  of  future  damage,  and 
hence  that  the  instructions  as  to  those  matters  were  not 
supported  by  the  evidence,  is  not  well  taken. 

Plaintifis  in  error  assign  as  error  the  refusal  by  the  court 
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to  give  in  charge  to  the  jury  the  second  of  the  iostractions 
prayed  by  them.  The  following  is  the  instruction  refused : 
^'If  you  believe  from  the  evidence  that  the  defendant  Han- 
nah Boldt  uttered  of  and  concerning  the  plaintiiF  Caro- 
line Budwig  the  slanderous  words  charged  in  the  petition, 
then  and  in  that  event  you  will  find  for  the  plaintiffs,  and 
the  plaintiffs  will  be  entitled  to  nominal  damages  in  any 
event,  together  with  such  punitive  or  exemplary  damages 
or  smart  money  as  in  your  judgment  may  be  proper,  as  a 
punishment  of  the  said  defendant  and  an  example  to  others." 
This  instruction  was  not  only  properly  refused,  but  its 
refusal  was  favorable  to  the  plaintiffs  in  error;  so  that  even 
if  wrong,  they  could  not  be  heard  to  object.  But,  as  was 
held  by  this  court  in  the  case  of  Boyer  v.  Barr,  8  Neb., 
68,  punitive  damages  are  not  given  in  this  state  in  any 
class  of  cases  between  private  parties.  Com})ensation  under 
the  rules  of  law  is  all  to  which  a  plaintiff  is  entitled  in  a 
civil  suit  at  law.  As  to  what  elements  of  damage  will  be 
taken  into  consideration  is  a  question  not  now  before  the 
court. 

The  seventh  and  last  assignment  of  error — that  the  court 
erred  ^'  in  rendering  judgment  on  said  verdict  against  the 
defendants  jointly,  and  against  the  defendant  William 
Boldt" — must  be  overruled  as  the  point  is  here  presented, 
irrespective  of  the  merits  of  the  case  had  William  Boldt 
moved  for  a  new  trial  and  prosecuted  error  separate  and 
apart  from  his  co-defendant. 

In  the  case  of  Long  &  Smith  v.  Clapp,  15  Neb.,  417, 
upon  exhaustive  argument  and  thorough  consideration,  it 
was  held  that  (I  quote  from  the  syllabus):  '^ Under  the 
provisions  of  section  429  of  the  code,  in  an  action  against 
two  defendants,  *  *  *  the  evidence  being  ample  as 
to  one  but  insufiBcient  as  to  the  other  defendant,  the  verdict 
and  judgment  should  be  against  the  one  and  for  the  other; 
and  in  such  a  case  where  the  verdict  was  against  both  de- 
fendants, and  the  one  against  whom  there  was  but  insuffi- 
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cient  evidence  made  no  motion  for  a  new  trial  as  to  him- 
self alone,  and  judgment  was  rendered  against  both,  it  wUl 
not  be  disturbed/^ 

We  have  thus  examined  all  of  the  errors  assigned  hj 
plaintiffs  in  error,  and  found  against  them  upon  each  point; 
yet  the  writer  does  not  wish  to  be  understood  as  holding 
that  the  action  could  not  have  been  successfully  prosecuted 
in  the  name  of  Caroline  Budwig  alone,  nor  even  that  her 
husband  was  a  proper  party  to  the  action,  but  only  that 
neither  of  those  questions  was  so  presented  as  to  necessarily 
call  for  a  reversal  of  the  judgment.  In  this  connection  it 
may  not  be  amiss  to  repeat  what  has  often  been  said  by  this 
and  other  courts,  that  the  judgment  of  a  trial  court  will  be 
upheld  by  an  appellate  one  whenever  it  can  be  done  with- 
out violating  any  principle  of  law  or  rule  of  practice. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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sustained.     Hellman  v,  Spielman 152 

Answer. 

1.  Under  a  general  denial  defendant  may  introduce  evi- 
dence tending  to  disprove  evidence  given  by  plaintiff. 
Broadwater  v.  Jacoby 77 

2.  An  answer  entitled  in  wrong  court  may  be  amended. 
McMurtry  r.  State 147 

3.  If  defect  of  parties  does  not  appear  on  face  of  petition,  it 
must  be  pleaded  in  the  answer,  or  it  will  be  waived.    Hatt 

V,  Strode 656 

Appeal.    See  Couet— Supbbme. 

1.  Lies  only  in  cases  authorized  by  statute.    State  v.  Meeker  450 

2.  Where  transcript  shows  that  the  parties  were  present  at 
the  trial,  and  that  the  cause  was  tried,  both  parties  being 
sworn  and  examined  as  witnesses,  the  fact  that  the  defend- 
ant was  called  as  a  witness  for  plaintiff  will  not  depriye 
him  of  the  right  of  appeal.     Broadwater  v.  Jacoby 77 

3.  Failure  of  plaintiff  to  prosecute  appeal;  non-suit  held 
proper.    Jacoby  v.  Mitchell 537 

4.  Appellee  neglecting  to  take  steps  to  review  decree  will 
not  on  affirmance  be  entitled  to  any  greater  relief  than  was 
awarded  him  in  court  below.  Hamilton  v,  Whitney^  Clark 
&Co 303 

5.  Finding  of  court  entitled  to  same  respect  in  supreme 
court  on  appeal  as  verdict.  McLaughlin  v.  Sandusky,  17 
Neb.,  110.     Roggencamp  V.  Steley 170 

6.  Error  must  appear  affirmatively.     Weir  v.  B.  A  M.  B.  B. 

Go 212 

7.  Party  not  deprived  of  right  of  appeal  by  reason  of  judge 
holding  bill  of  exceptions  and  signing  after  time  up.  Parker 
v,Kuhn 394 

Assignment  for  Creditors. 

1 .  Question  of  fraudulent  intent  in  assi^ment  is  one  of  fiust. 
Orimes  v.  Farrington 44 

2.  Debtor  has  the  right  to  prefer  creditors.     Id 45 

3.  Debtor  may  prefer  creditors  by  giving  chattel  mortgage^ 
AJUman  v.  Meyer  A  Schurman 66 

4.  Act  requiring  record  of  assignment,  within  twenty-four 
hours  after  its  execution,  construed,  and  word  "execution'' 
Heldf  To  include  delivery  of  assignment  and  aorrender  of 
control  over  it.     Wdls  v.  Lamb 355 
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Attachment. 

1.  A  mortgagor  has  the  right  to  resist  an  attachment  issued 
against  him  by  motion  to  discharge  the  same.  Orimes  v. 
Farringion 45 

2.  On  motion,  where  it  appeared  that  one  conveyance  al- 
leged to  be  fraudulent  was  so,  and  another  conveyance  of 
a  different  tract  of  land  was  good,  an  order  of  the  district 
court  discharging  an  attachment  issued  in  the  cause  was 
reversed.     Washhumv.  McGuire : 98 

Attorney. 

1.  Privileged  communications  as  evidence.  Brigham  v. 
McDdwell 407 

2.  Under  facts  stated,  Held,  That  relation  of  attorney  and 
client  did  not  exist,  and  statements  made  to  attorney  with 
reference  to  facts  in  another  case  was  not  a  privileged  com- 
munication.    Clay  V.  Tyaon 530 

3.  Unlawful  conduct  in  procuring  release  of  a  i)erson  con- 
victed and  imprisoned  under  state  law;  allegations  of  in- 
formation.   State  V.  Burr 593 

4.  Sec.  5,  ch.  7,  Comp.  Stats.,  construed.     Id 593 

5.  Revocation  of  license  to  practice ;  jurisdiction  of  supreme 
court;  duties  of  attorney;  practicing  deceit;  removal  from 
office;  case  stated.    State  v.  Burr 593 

6.  Assignment  of  judgment  to;  action  by  third  party;  con- 
struction of  pleadings.     Hall  V.  Strode 658 

7.  Attorney's  fee  on  foreclosure  of  tax  lien.    Towle  v.  Shelley  632 

Bastardy. 

1.  Mere  presence  of  alleged  bastard  at  the  trial,  Held,  Not 
improper.    HuichtMon  v.  State 263 

2.  Omission  to  enter  plea  of  reputed  father  before  empanel- 
ing of  jury  not  ground  for  new  trial.     Id 263 

3.  No  pleadings  necessary  except  those  specified  in  ch.  37, 
Comp.  Stat.     Id 263 

4.  Not  error  to  refuse  to  allow  cross-examination  of  prose- 
cutrix as  to  what  she  testified  to  in  her  examination  before 
the  magistrate  before  whom  the  proceeding  was  instituted, 
her  examination  before  the  magistrate  being  certified  up. 
Masters  v.  Marsh 458 

5.  Not  error  for  court  to  sustain  objection  to  the  question 
put  to  her  on  cross-examination  in  the  following  words: 
**  Didn't  you  have  intercourse  with  *  *  *  tbere  in  that 
house  about  that  time?  " — the  time  referred  to  being  shown 
by  the  context  to  be  about  nineteen  months  before  the 
birth  of  the  child.    Id 458 

.  Bill  of  Discovery.    See  Creditob's  Bill. 
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Bill  of  Exceptions. 

1.  Most  contain  affidavits.    McMurtryv.  State 147 

Jacobyv,  MUchd 537 

2.  Held  by  trial  judge  and  signed  after  time  np;  appellant 
not  deprived  of  his  right  of  appeal.    Parker  v,  Kuhm 394 

Bona  Fide  Purchaser. 

Ifoyt  t>.  Schuyler 652 

Bonds. 

Of  cities  of  second  class  to  aid  internal  impiovements;  cei^ 
tification  by  state  officers.    State  v.  Babcoek 223,  230 

Bonds—OfELcial  and  Statutory. 

1.  Liqnor  dealer^s  bond  given  to  mnnicipality  where  license 
is  granted,  instead  of  to  the  Staiej  Hdd,  good.  Tkomaa  v. 
HinUey 324 

2.  Supersedeas  bond  on  appeal  from  decree  of  foreclosnre 
most  contain  conditions  prescribed  bylaw.  Staiev.  Thiele,  220 

3.  Supersedeas  bond  may  be  amended.    Id '. 220 

Cities  of  Second  Class. 

1.  May  impose  an  occupation  tax  upon  liqnor  dealers  in  ad- 
dition to  tax  for  license  to  sell ;  the  payment  of  snch  tax, 
however,  cannot  be  made  a  condition  precedent  to  the  isr 
saing  of  license  to  sell  intoxicating  liquor.  State  v. 
Bennett 191 

2.  Voting  aid  to  railroad;  construction  of  statute.  State^  ex 
rd.  aty  of  Lincoln,  v.  Babcoek 223,  230 

3.  Where  at  time  of  election  of  officers  no  salary  is  fixed, 
an  ordinance  passed  afterwards,  fixing  salary,  is  good.  Staie 

V.  McDoweU 442 

Cities  of  Second  Class  and  Villages, 

1.  When  a  village  contains  more  than  one  thousand  and  leas 
than  twenty- five  thousand  inhabitants,  it  is  the  duty  of 
the  board  of  trustees  to  divide  it  into  not  leas  than  two 
wards,  and  call  an  election  at  the  proper  time,  for  the  pur- 
pose of  electing  such  officers  as  the  statute  requires  to  be 
elected  in  a  city  of  the  second  class.     Stale  «.  Holden 249 

2.  A  general  law  creating  cities  of  the  second  class  need  not 
be  accepted  by  the  municipalities  named  to  make  it  oper- 
ative upon  them.     Jd..., 249 

3.  Procedure  where  a  city  of  the  second  class  containing 
more  than  1,500  inhabitants  desires  to  adopt  village  gov* 
emment.     Id 249 

Cloud  on  Title.    See  Action  Quia  Timst. 
Complaint.    See  Cbiminal  Law. 
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Confessions. 

1.    Volantary  admissions  of  accused  while  in  cnstody.    Bal- 

lard  V.  State 609 

Confirmation  of  Sale.   See  Judicial  Sale. 
Consideration.   See  Fbaud.    Husband  and  Wife,  6 
Constitutional  Law. 

1.  When  the  title  to  an  act  contains  bnt  one  subject  which 
is  the  principal  or  leading  part  of  the  act,  and  another  sub- 
ject is  included  in  the  act  but  not  mentioned  in  the  title, 
the  title  and  siibject  matter  therein  contained,  which  is 
included  in  the  act  will  be  sustained,  while  that  part 
of  the  act  not  mentioned  in  the  title  will  be  held  in- 
valid, if  it  is  apparent  that  the  second  was  not  an  induce- 
ment to  the  legislature  to  pass  the  first,  so  that  for  the 
second  part  it  would  not  have  passed  the  act.  State  r. 
Hurds. 317 

2.  When  constitutional  provision  imposes  a  doty  apon  an 
officer,  no  legislation  is  necessary  to  require  the  perform- 
ance of  such  duty.     State  v,  Bdbcock 239 

3.  Authority  of  city  in  issuance  of  bonds  to  aid  works  of 
internal  im pro vemen t.    State  v.  Babcock 223, 230 

4.  City  ordinance  passed  during  term  of  non-salaried  office, 
fixing  salary,  is  not  unconstitutional.    Stats  v.  McDowell...  442 

Contempt. 

1.  Proceeding  is  criminal  in  its  nature  and  subject  to  strict 
rules  of  construction.    Boyd  v.  State 128 

2.  Violation  of  order  of  injunction  by  one  not  a  party,  or  a 
subordinate,  is  not  contempt.    Id 128 

3.  A  respondent  in  mandamus  cases  failing  to  pay  judg- 
ment for  costs  is  not  in  contempt  of  court.  State  v. 
Jaynea 697 

Continuance. 

1.  Where  material  testimony  is  suppressed,  without  which 
the  party  in  whose  fiftvor  it  was  taken  cannot  safely  proceed 
to  trial,  court  will  grant  a  continuance.  Spidman  v. 
Flynn 342 

Contract. 

1.  If  evidence  tends  to  show  rescission,  and  instructions  be 
given  to  jury  which  ignore  it,  new  trial  will  be  granted, 
although  in  former  instructions  the  court  had  properly 
charged  jury  upon  the  law  of  rescission  and  its  applica- 
tion.    McPhersonv.  WieweU < 117 

2.  Contract  to  dig  well ;  conditions  stated ;  defendant  held 
to  have  waived  provisions  of  contract  in  regard  to  measure- 
ments of  water.     Woodworih  v.  Hammond 215 
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3.  Damages  for  witbdrawiDg  cattle  from  herd  of  plaintiff 
during  the  herding  season;  contract  construed  and,  Held^ 
Error  on  part  of  the  court  to  refuse  instruclions  as  to  the 
rights  of  defendant  to  remove  his  cattle.  Skinner  r. 
Majors 453 

4.  Damages  for  breach  of  contract  in  construction  of  skat- 
ing rink;  trial  to  jury;  verdict  not  disturbed.  Meyer  r. 
Wilkie 510 

5.  Agreement  between  partners  for  sale  of  interest  of  one 
partner  and  interest  in  leasehold  premises,  EM,  To  con- 
stitute one  contract.    Connwrv.  Hingtgen 472 

6.  Where  coercion  is  not  sufScient  to  amount  to  duress,  but 
a  social  or  domestic  force  is  exerted  on  a  party  which  con- 
trols the  free  action  of  his  will,  and  prevents  voluntary 
action  in  the  making  of  a  contract  or  execution  of  deed 
for  real  estate,  equity  may  relieve  against  the  same  on  the 
ground  of  undue  influence.     Munson  v.  Carter 293 

7.  Lett! ng  public  contracts.     State  v.  Saline  county 253 

Conyersion. 

1.  Jurisdiction  of  justice.     Spieltnan  v,  Flynn 344 

2.  The  wrongful  taking  of  property  and  appropriating  the 
satne  to  the  party's  own  use  constitutes  conversion.  Stough 

V,  Stefani 468 

3.  Action  for,  may  be  maintained  for  taking  property  in- 
tended for  another,  but  beforo  being  accepted  by  such  other 
party.     Stough  v,  Stefani 468 

Conveyance.    See  Deed.    Mobix^aoe. 
Corporations. 

1.  Foreign  corporation  having  no  property  of  debtor  in  this 
state,  nor  owing  money  to  him  payable  therein,  not  sub- 
ject to  garnishment.     Wright  r.  C.  B,  <fc  Q,  B,  B.  Co 175 

Corporations^Municipal. 

1.     A  general  law  creating  cities  need  not  be  accepted  by 

municipalities  to  make  it  operative.    State  v.  HMen 249 

I.  In  action  to  recover  damages  for  injuries  caused  by  a 
defective  sidewalk,  where  proof  shows  that  sidewalk  was 
defective  at  the  time  of  the  injury  and  had  been  so  for  a 
long  time  prior  thereto,  of  which  defect  the  street  commis- 
sioner had  actual  notice,  and  that  such  defect  caused  the 
iojury,  the  verdict  will  not  be  set  aside  as  being  against 

the  weight  of  evidence.     City  of  Lincoln  v,  Woodtcard 259 

3.  Damages  from  defective  cross-walks;  plaintiff  must 
prove  that  defect  existed  in  original  construction;  that 
defendant  had  notice  of  defect  or  facts  fh>m  which  notice 
would  be  inferred,  or  circumstances  from  which  it  appears 
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that  defect  ought  to  have  been  known.     City  of  York  v. 
Spellman 357 

4.  On  facts  stated,  Held,  That  trial  court  erred  in  with- 
drawing from  jury  testimony  of  witness  as  to  the  dimen- 
sions of  the  wooden  structure  of  the  cross-walk  alleged  to 
have  been  the  cause  of  the  injury,  as  ascertained  by 
measurement  two  years  after  the  date  of  the  injury.    Id,  3S7 

5.  Where  at  time  of  city  election  of  officers  no  salary  is 
fixed,  an  ordinance  passed  during  their  terms  fixing  sal- 
aries is  constitutional.     State  v.  McDowell 442 

6.  Under  subdivision  28,  sec.  69,  ch.  14,  Comp.  Stat.,  as- 
sessors of  damages '  caused  by  reason  of  opening  streets, 
should  be  elected  by  vote  of  electors,  and  not  named  in 
ordinance.     U.  P.  R,  R.  Co,  v.  B,  d-  M,  R.  R,  Co 386 

7.  Authority  to  issue  bonds  for  aid  to  internal  improve- 
ments; certification  by  state  officers;  construction  of  stat^ 
ute;  duty  of  auditor  and  secretary  of  state.  State  v.  Bah- 
cock 223,230 

Costs.    See  Fees. 

1.  In  mandamus  cases,  can  only  be  collected  by  execution. 
State  V,  Jaynes 697 

Counties. 

1.  At taching  unorganized  to  organized  county ;  organization 
of  new  county  from  the  unorganized  county  prior  to  taxes 
becoming  due;  taxes  to  be  paid  to  treasurer  of  new  county. 
Morse  v.  Hitchcock  County 566 

2.  Under  sec.  149,  ch.  18,  Comp.  Stat.,  it  is  the  duty  of 
county  board  after  due  notice  to  let  the  contract  to  the  low- 
est bidder  that  can  give  adequate  security  for  the  perform- 
ance of  the  agreement,  and  there  is  no  authority  to  let  such 
con  tracts  in  any  other  way.    Slate  v.  Saline  County 253 

3.  The  board  may  reject  all  bids  for  such  supplies;  but  upon 
doing  so  it  is  its  duty  to  again  advertise  for  the  furnishing 

of  supplies.     Id,...\ 253 

4.  In  the  absence  of  fraud,  where  the  board  rejects  all  bids, 
the  lowest  bidder  cannot  compel  the  awarding  of  the  con- 
tract to  himself.     Id 253 

5.  Where  county  board  invite  and  accept  bids  for  poor  farm, 
vendors  may  enforce  specific  performance  of  contract  against 
county.     Davey  v.  Dakota  County 723 

6.  County  board  may  fill  vacancies  in  county  offices.  Word 
"suspended  ''  in  sec  9,  Art.  2,  Ch.  18,  Comp.  Stat.,  not  syn- 
onymous with  word  *' removed''  in  sec.  1,  same  article. 
State  V,  Meeker 444 

7.  County  commissioner  must  reside  in  district  from  which 
48 
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he  was  elected;  removal  there^m  vacates  the  office.   Staia 

v,8kirmng 4S7 

8.  Vacancy  in  office  of  coanty  commissioner  more  than  thirty 
days  before  election  is  to  be  filled  thereat,  failure  of  clerk 
to  call  attention  to  snch  vacancy  in  election  notice  will 
not  invalidate  the  election.    Id 497 

Courts. 

1 .  Remarks  by  j  ndge  as  to  falsity  of  affidavit  for  continuance, 
Heldy  Error,  and  a  new  trial  granted.     Bowman  v.  State.. .  583 

Courts— County . 

1.  Setting  aside  judgment  under  provisions  of  sec  1001  of 
civil  code;  practice,  notice  to  plaintiff  of  application.  Too- 
tfe,  Hosea  (St  Co.  v.  Jones 588 

2.  County  courts  have  no  jurisdiction  under  sec.  34,  Ch.  28, 
Comp.  Stats,  for  the  taking  of  illegal  fees  by  officers.     Crow 

V.  Bowen 528 

3.  Have  jurisdiction  in  complaints  for  misdemeanor.  Ex 
parte  Maule 273 

4.  Have  jurisdiction  to  revive  judgment.  Dennis  v.  Omaha 
Nat.  Bank 675 

Court— Supreme. 

1.  An  appellee  who  has  taken  no  steps  to  have  a  decree  re- ' 
viewed  will  not  on  the  affirmance  of  the  judgment  in  the 
supreme  court  be  entitled  to  any  greater  relief  than  was 
awarded  to  him  in  the  court  below.     Hamilton  v.  Wkilneyj 
Clark  <&  Co 303 

2.  In  proceedings  in  error  to  review  a  judgment  of  the  dis- 
trict court,  whereby  the  value  of  improvements,  rents,  and 
profits,  and  of  the  real  estate,  was  found  upon  appraisement, 
the  supreme  court  has  no  authority  to  order  a  reference  for 
the  purpose  of  ascertaining  the  value  of  rents  and  profits 
accruing  after  the  verdict  or  assesshient  of  the  appraiaere 
and  during  the  pendency  of  the  proceedings  in  the  supreme 
court.     B.  <J&  M.  B.  B.  Co.  v.  Dobson 451 

3.  The  evidence  upon  the  sole  question  of  fact  at  issue  be- 
ing contradictory,  and  nearly  equally  balanced,  the  finding 
and  judgment  of  the  trial  court  will  be  upheld.   Traphagen 

V.  Sheldon ; 75 

4.  Under  act  of  18^5,  requiring  abstracts  of  causes,  the  court 
in  its  examination  of  the  case,  will  not  look  beyond  the  ab- 
stract    Ballard  V.Cheney 58 

5.  Error  must  appear  affirmatively.     Weir  v,  B.  dk  M.  B,  E. 

Co 214 

6.  Record  i mperlect ,  j  udgment  affirmed.     Id 215 
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7.  An  error  in  &yor  of  plaintiff  in  error  is  not  canse  for  re- 
versing judgment.     Stough  V,  Stefimi 468 

8.  Error  without  prejudice;  judgment  not  reversed.  .  Clay 
v.Tywn 531 

9.  Cause  remanded  with  directions  to  ascertain  the  value  of 
permanent  improvements.     Shuman  v,  Willets 705 

Creditor's  Bill. 

1.  Petition  examined  and  Hddj  To  state  a  cause  of  action. 
Hicks  <&  MUler  Tea  Oo.v.  Mack 339 

Criminal  Law. 

1.  Complaint  charging  misdemeanor  is  good  if  it  contains 
sufficient  to  show  violation  of  law.     Ex  parte  Maule 273 

2.  County  judge  has  jurisdiction  of  complaint  for  misde- 
meanor.    Exparte  Maule 273 

3.  Fraudulent  transfer  of  property;  indictment  need  not 
charge  that  act  was  done  with  intent  to  defraud.  State  v, 
Eurds 316 

4.  An  escape  is  not  necessarily  an  admission  of  guilt.  Math- 
ewsv.State a39 

5.  Bemarks  by  court  as  to  falsity  of  affidavit  for  continuance, 
Held,  Elrror,  and  a  new  trial  granted.     Bowjnan  v.  State...  523 

6.  Officer  who  arrested  defendant  may  testify  as  to  state- 
ments made  by  him  while  in  his  custody,  if  shown  to  be 
voluntary,  and  made  without  any  inducements.    Ballard 

V.  State 609 

7.  Insanity  as  a  defense;  burden  of  proof.     Ballard  v.  State.  610 

8.  Where  an  objection  to  a  question  is  sustained  and  the 
testimony  excluded,  if  the  witness  is  afterwards  recalled 
and  fully  examined  upon  the  matters  presented  by  the 
former  interrogatories  the  ruling  of  the  court  in  sustaining 
the  objection,  even  if  erroneous,  will  not  be  sufficient  cause 
for  reversing  a  judgment  unless  it  should  affirmatively  ap- 
pear that  the  prisoner  was  prejudiced  thereby.  Ballard  v. 
State 609 

9.  In  the  trial  of  a  criminal  prosecution  wherein  a  defend- 
ant is  arraigned  upon  indictment,  the  state  is  not  precluded 
from  the  examination  of  witnesses  whose  names  are  not  en- 
dorsed upon  the  indictment.     Id 609 

10.  Endorsement  of  names  of  witnesses  upon  information; 
additional  names  of  witnesses  cannot  be  endorsed  during 
trial.     Stevens  v.  State 647 

1 1 .  I>arceny ;  robbery ;  person  charged  with  robbery  may  be 
convicted  of  larceny.     Id 647 

12.  Motion  for  a  new  trial  must  be  filed  at  term  at  which 
verdict  is  rendered.     Bradshaw  v.  St4Ue 644 
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13.  More  than  two  years  after  rendition  of  jadgment,  pris- 
oner filed  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  and  supported  motion  by  affidavits; 
Heldf  That  case  was  properly  dismissed.  Bradshaw  v.  State.  644 

14.  Fees  of  mtnesses  coming  fiom  foreign  state,  upon  con- 
viction of  defendant,  taxable  to  defendant.     Beid  v.  State,  69S 

Damages.    See  Herd  Law. 

1.  Bnle  of,  in  cases  of  amercement.     Hdlman  v.  Spielwkan...  153 

2.  Laying  out  public  road.     Otoe  County  v,  Heye, ..'. 283 

3.  Alleged  malpractice  of  physician.    Morrill  v.  legarden.,.  Sii 

4.  Rule  of,  in  cases  of  slander.     Boldt  r.  Budtrig 749 

5.  From  defective  crosswalk.     City  of  York  v.  Spdlman 3??7 

6.  Caused  by  opening  streets  in  city;  assessors  should  he 
elected  by  vote  of  electors  and  not  named  in  ordinance.  C 

P.  R.R.  Co.v.B,i&  M.R.  R,  Co 386 

7.  For  injuries  to  person.     B.  *St  3f.  R.  R.  Co.  v.  Crockett...  138 
City  of  Lincoln  v.  Woodward 259 

8.  Liability  of  railroad  for  damages  prior  to  the  completion 

of  road.     HiUev.R.  V.R.R.Co 620 

9.  In  action  of  replevin  where  verdict  is  in  favor  of  defend- 
ant whope  ownership  is  special.     CnUev.Wray 582 

10.  Breach  of  contract  in  case  stated.     Meyer  v.  Wiikie 510 

11.  For  fraudulent  representations.     Young  v.  FUley 544 

Deceit. 

1.  Removal  from  office  of  attomey-at-law  for  practicing  de- 
ceit.   State  V.  Burr 593 

Deed. 

1.  Re-delivery  or  surrender  of  deed  to  the  grantor,  unaccom- 
panied by  purpose  of  rescinding  and  annulling  contract, 
does  not  divest  title  of  the  grantee.     Bum  v.  Cornelius 108 

2.  Filed  for  record  in  county  clerk*s  ofiice,  and  duly  in- 
dexed, is  constructive  notice  of  rights  of  grantee.  Hoyt  r. 
Schuyler 658 

3.  Quit-claim  deed;  defective  record  of  prior  deed;  pur- 
chaser under  quit-claim  not  entitled  to  protection.     Id....  652 

4.  Party  claiming  title  under  quit-claim  from  grantor,  who 
had  previously  conveyed  to  another,  and  the  efiect  of  the 
second  deed,  if  sustained,  will  be  to  deprive  first  grantee  of 
his  title,  must  make  a  clear  case  of  bona  fides  on  his  part 
before  his  deed  will  be  sustained.    Hoyt  v.  Schuyler. 653 

5.  At  judicial  sale.   Lanib  v.  Slierman 681 

Default. 

1.  Pleading  properly  on  file  prevents  taking  of  default  ife- 
Muitry  V.  State 147 
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Demurrer. 

1.  Admits  truth  of  such  facts  only  as  are  proi>erly  pleaded. 
Siate^  ex  rel.  MechUng,  v.  Jaynes 164 

2.  Does  not  lie  for  misjoinder  of  parties  plaintiff.  Darey  v, 
Dakota  County 721 

3.  That  there  are  too  many  plaintiffit  or  defendants  joined 

is  not  ground  of  demurrer.     Boldt  v,  Budwig 739 

4.  To  render  demurrer  effective  one  of  the  causes  set  forth 

in  the  code  must  be  substantially  stated.    Id 739 

Discretion  of  Court. 

1.  In  causing  prosecutor  to  elect  between  counts  in  indict- 
ment.    State  V.  Lawrejice 309 

Divorce. 

1.  Under  the  pleadings,  the  burden  of  proof  being  upon  the 
defendant,  and  the  evidence  not  being  sufficient  to  sustain 
a  verdict  in  her  favor,  the  decree  thereon  will  be  reversed, 
and  a  decree  rendered  for  plaintiff  in  the  supreme  court 
Thomas  v.  Thomas 81 

2.  Application  to  modify  decree  of  divorce  may  be  reviewed 

on  error.     O^Brienv.  O'Brien 584 

3.  Court  may  order  alimony  where  wife  seeks  modification 
of  decree,  alleged  to  have  been  obtained  by  fraud  of  hus- 
band.   Id 584 

4.  A  divorce  procured  in  Salt  Lake  City  while  neither  of 
the  parties  were  residents  of  that  territory  is  null  and  void 
Smith  V.  Smith 706 

5.  To  give  the  court  jurisdiction  in  an  action  for  divorce,  at 
least  one  of  the  parties  must  be  a  bona  fide  resident  of  the 
state  or  territory  where  the  action  was  brought  Smith  v. 
Smith 706 

6.  A  denial  in  the  language  of  the  petition  that  the  defend- 
ant '*  denies  that  said  marriage  was  unlawflil  and  wrong- 
fhl,  and  denies  that  he  has  cohabited  with  L.  W.  S.,  etc., 
in  a  state  of  adultery,''  is  not  a  denial  of  the  cohabitation. 
Smith  V.  Smith, 706 

7.  Permanent  alimony,  Heldj  To  be  excessive,  and  reduced 

to  14,000-    Smith  V.  Smith 706 

Duress.    See  Contbact,  6. 

^ectment. 

1.  In  ejectment  by  a  tenant  in  common  against  a  person  in 
possession  without  right,  the  plaintiff  can  recover  only  to 
the  extent  of  his  title.    Mtxttis  «.  Boggs 698 

2.  A  petition  in  ejectment  may  be  amended  to  be  a  petition 

to  redeem  the  land.    MeKeighan  v,  Hopkins, 33 
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3.  Judgment  for  defendant  in  canae  stated  upheld.  Hwib- 
baH  V.  Walker, M 

Election. 

1.  Essence  ot     U.  P,  R,  S.  Co,  v.  B.  <fe  M.  B.  R.  Co 3» 

2.  Exercise  of  the  right  to  fill  vacancy  in  an  office  does  not 
depend  on  the  notice  of  election,  or  want  of  it,  by  the  ooonty 
clerk,  where  it  seems  to  have  been  generally  understood  by 
the  electors  of  the  county  that  a  vacancy  existed.  Stale  v. 
Skirving 504 

3.  Vacancy  in  office  of  county  commissioner,  how  filled.  Id.  497 

Bminent  Domain. 

1.  Condemnation  and  appropriation  must  be  stricU  juris;  ap- 
praisers must  be  elected  by  vote  of  electors,  and  not  named 

in  ordinance.     U.  P.  R,  R,  Co,  v,  B.  A  M,  R,  R,  Co 389 

Equity. 

1.  Jurisdiction  to  relieve  against  contracts  obtained  by  un- 
due influence.     Munson  v.  Carter 293 

Error.    See  Appeal.    Coubt— Supbsmic    Evidknce,  11. 

Escape. 

1.  Not  an  admission  of  guilt.     Mathews  v.  State, 330 

2.  Issuance  of  writ  of  habeas  corpus  by  U.  S.  commisBioner, 
and  discharge  of  prisoner  thereunder,  is  void,  and  in  effect 

an  escape  of  the  prisoner.    State  v.  Burr 593 

Estoppel.    See  Garnishment.    Res  Adjudicata. 

1.  A  party  by  simply  paying  attorney  for  resisting  confirma- 
tion of  sale  is  not  estopped  from  asserting  title  to  the  land. 
Schribar  v.  PlaU 630 

2.  To  be  available  must  be  plead.    Schribar  v,  PlaU 620 

Eyidence. 

1.  Lost  papers;  evidence  of  member  of  law  firm  after  disso- 
lution that  he  has  made  search  and  cannot  find  them;  sec- 
ondary evidence  of  contents  inadmissible  until  it  be  made 
to  appear  that  he  retained  possession  of  the  same,  and  that 
search  was  made  in  such  places  as  papers,  if  in  ezistenoe, 

in  all  probability  would  be  found.    Post  v.  School  DistrieL,  135 

2.  Before  secondary  evidence  is  admissible  to  prove  the  ex- 
istence or  contents  of  a  paper  claimed  to  have  been  at- 
tached to  and  a  part  of  the  files  of  a  case  in  court,  it  must 
appear  that  diligent  search  has  been  made  in  the  proper 
office  for  such  paper,  and  that  it  is  lost  or  destroyed  and 
cannot  be  found.    Murphjf  v,  Lpons, • 680 

3.  The  report  of  the  short-hand  reporter  of  a  district  court 
of  the  testimony  of  a  witness  examined  in  such  court  is  not 
admissible  as  evidence  in  a  fhture  action  between  the  tame 
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parties  as  documentary  or  independent  evidence.     Lips- 

comb  V.Lyon 511 

3.  A  certified  copy  of  the  stenographic  reporter's  record  of 
proceedings  is  admissible  in  all  cases  where  original  would 
be;  and  where  parties  stipulate  that  evidence  of  witness 
on  former  trial  may  be  used  instead  of  taking  his  deposi- 
tion, the  stipulation  should  be  enforced.  Spielman  v. 
Flynn 342 

5.  Sec.  394  of  the  code  does  not  apply  to  copies  of  public 
record  open  to  the  inspection  of  both  parties.     Id 342 

6.  Under  general  denial  in  an  answer  defendant  may  intro- 
duce evidence  tending  to  disprove  evidence  given  by  plain- 
tiff.    Broadwater  v,  Jacoby 77 

7.  In  order  to  avail  himself  of  error  in  rejecting  evidence, 
party  must  have  made  an  offer  of  testimony  clearly  indi- 
cating what  he  expects  to  prove.    Lipscomb  v.  Lyon 522 

8.  Admissions  of  party  can  be  proved  against  him  only 
when  such  admissions  are  so  connected  with  the  main  tran- 
sactions involved  in  the  litigation  as  to  be  material  to  the 

issue.    Hooper  V.  Browning 420 

Oummings  v.  Winters 719 

9.  Where  witness  is  examined  in  the  trial  of  cause  as  an 
expert,  and  testifies  as  to  his  opinions  upon  scientific  ques- 
tions involved  in  his  profession,  it  is  competent  upon  cross- 
examination  to  inquire  as  to  the  extent  of  his  knowledge 
and  familiarity  with  the  accredited  standard  authors  of  his 
profession.     Hutchinson  v.  State 263 

10.  Expert  testimony;  hypothetical  questions,  how  framed. 

Morrill  v.  Tegarden 534 

Ballard  V.  State 609 

11.  Erroneously  excluding  evidence,  when  error  without 
prejudice.     Ballard  v.  State 609 

12.  Original  petition,  inconsistent  with  amended,  is  com- 
petent evidence  against  party  filing  it,  but  weight  of  such 
evidence  diminished  if  party  verifying  it  did  not  under- 
stand language  in  which  it  was  written.  Bum  v.  Cor- 
nelius   107 

13.  In  action  against  railroad  for  damages  occasioned  prior 
to  its  completion,  contract  between  railroad  and  contractors 
engaged  in  its  construction,  Heldj  Properly  admi*«ible  in 
evidence.     Hitte  v,  R.  V.  R.  R.  Co 624 

14.  Account  books  admissible  in  evidence  only  when  they 
contain  charges  by  one  party  against  another.  Masters  v. 
Marsh 458 

15.  In  bastardy  cases.     Hutchinson  v.  Stale 2^ 

Masters  r.  Marsh 468 
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16.  In  cases  of  slander.     Boldt  v.  Budwig 739 

17.  Privileged  commnnications  of  attorney.     Bn'gham  v. 

McDowell 407 

Clay  V.  Tyson 530 

18.  Id  cases  of  rape.     Mathews  v.  Stale 330 

19.  Where  a  question  is  asked  a  witness  to  which  objection 
is  made,  which  is  sustained,  the  party  desiring  the  evi- 
dence  must  offer  to  prove  the  facts  sought  to  be  introduoed 

in  evidence.    Id 330 

Masters  r.  Marsh 462 

Exception.    See  Bill  of  Exceptions. 

Execution  Sale.    See  Judicial  Sale. 

Exemption. 

1.  Where  a  debt  was  contracted  in  Iowa,  the  parties  resid- 
ing there,  and  a  creditor  of  the  debtor  not  subject  to  gar- 
nishment in  that  state,  the  exemption  will  continue  in 
this  state  in  case  an  action  is  brought  on  the  claim. 
Wrightv,  C,  B,  &  §.  B,  B.  Co 175 

2.  Exemption  of  laborers'  wages  extends  to  non-residents. 

Id 175 

Expert  Testimony. 

1.     Hypothetical  questions;  how  framed.     Ballard  v.  Sate,  609 
MorriUv.  Tegarden 534 

Fees. 

1.  County  courts  have  no  jurisdiction  under  sec  34,  ch.  28, 
Comp.  Stats.,  for  the  taking  of  illegal  fees  by  officers. 
Crow  V.  Bowen 538 

2.  Collection  of  illegal  fees  is  misconduct  in  office.     Id 530 

3.  The  fees  of  a  witness  from  another  state,  coming  into  this 
state  in  obedience  to  a  subpcena  issued  on  behalf  of  the 
state  in  a  prosecution  for  a  felony,  and  where  the  testimony 
of  such  witness  is  material  and  necessary,  are  taxable  to 
a  defendant  where  the  prosecution  results  in  a  conviction 
of  the  defendant  of  the  crime  for  the  commission  of  which 
the  prosecution  was  instituted.    Beid  v.  State.'. 695 

Final  Order. 

1.  Application  to  modify  a  decree  of  divorce  is  a  special  pro- 
ceeding, and  may  be  reviewed  on  error.   O^Brien  v.  CBrien  584 

2.  Judgment  of  reversal  of  justice's  judgment  is  a  final  or- 
der reviewable  on  error  without  waiting  for  trial  de  noto 

in  district  court.     TootUy  Rosea  &  Co,  v.  Jones 589 

Forcible  Entry  and  Detention. 

1.  In  notice  to  quit,  a  description  of  the  land  by  numberais 
sufficient.     Cummingsv.  Winters 719 
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Fraud. 

1.  Never  presumed,  but  must  be  clearly  proven;  burden  of 
proof  upon  him  who  alleges  fraud.  Ahlman  v.  Meyer  <& 
Schurman 66 

2.  Question  of  fraudulent  intent  in  the  transfer  or  convey- 
ance of  property  is  one  of  fact.  Where,  on  the  hearing 
of  motion  to  discharge  attachment  procured  upon  an  alle- 
gation of  fraud,  the  averments  of  such  aiBdavit  are  denied 
by  the  attachment  defendant,  the  burden  of  proof  is  upon 
plaintiff,  and  motion  to  discharge  should  be  sustained,  un- 
less such  proof  is  made  by  preponderance  of  testimony. 
Grimesv.  Farringion 44 

3.  The  intent  to  defraud  is  a  conclusion  of  law  arising  from 
the  cond uct  of  the  debtor.     McKeighan  v.  Hopkins 40 

4.  Principal  cannot  enjoy  fruits  of  agent's  fraud  and  es- 
cape liability.     Id 38 

5.  The  fact  that  the  value  of  the  property  mortgaged  is 
greater  than  the  debt  secured  is  not  necessarily  an  indica- 
tion  of  fraud.     Orimes  v.  Farringion 44 

6.  Measure  of  damages  resulting  from  fraudulent  represen- 
tations.    Young  V.  Filley.'. 544 

7.  Assignee  of  a  lease  for  a  term  of  two  years,  Held,  Liable 

for  rent  of  unexpired  term.  Dewey  <&  Stone  v.  Payne  &  Co,  541 

8.  Petition  examined  and,  Hetd,  To  state  a  cause  of  action 
and  one  which  is  within  the  statute  of  frauds.  Clay  v.  T)i»on  532 

9.  Contracts,  Held^  Not  within  the  statute.    Clay  v.  Tyson  530 

10.  Statute  of  frauds  waived  by  a  substantial  admission  of 
allegations  of  petition.     Connor  v,  Hingtgen 472 

Fraudulent  Conveyance. 

1.  Exempt  homestead  cannot  be  the  subject  of.     Schribar 

V.  Plait 631 

2.  Fraudulent  transfer  of  mortgaged  personalty;  indict- 
ment need  not  charge  that  act  was  done  with  intent  to  de- 
fraud.    State  v.Hurds 317 

3.  Undue  influence  exerted  upon  an  uncle  by  his  niece,  by 
reason  of  which  he  conveyed  to  her  certain  real  estate 
upon  a  promise  to  reconvey,  may  be  sufficient  to  justify  a 
court  of  equity  in  setting  aside  the  deed.  Hansen  v.  Ber- 
thelsen .' 433 

4.  Where  one  of  two  innocent  persons  must  suffer  by  the 
fraud  of  a  third,  he  who  trusted  the  third  person  and 
placed  the  means  in  his  hands  to  commit  the  wrong  must 
bear  tho  loss.    Id 433 

5.  While  the  statute  of  frauds  is  so  far  personal  that  no  one 
but  the  parties  can  in  the  first  instance  interpose  it,  yet 
when  one  of  the  parties  conveys  real  estate  absolutely  by 
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warranty  deed,  and  thereby  disaffirms  the  ocmtract,  his 
grantee  may  plead  the  facts  as  a  defense.    Id 434 

OarDishment. 

1.  Foreign  corporation  having  no  property  of  debtor  in  this 
state,  nor  owing  money  to  him  payable  therein,  not  sub- 
ject to  garnishment.     Wright  V.  C.  B.  Q.  E,  B 175 

2.  Garnishee  claiming  that  debt  sued  on  is  exempt  shoald 

so  plead.     Id 175 

Turner  v,  S,  C.  A  P,  B,  B 241 

3.  Where  garnishee  has  paid  money  into  court,  and  there 
is  no  charge  of  bad  faith  in  his  failing  to  state  in  his  an- 
swer that  it  was  exempt,  and  debtor  has  set  np  claim  to 
the  money  and  judgment  has  gone  against  him,  debtor  is 
concluded  by  garnishment  proceedings  and  cannot  main- 
tain suit  against  garnishee.     Turner  v,  S,  C.  dt  P.  B.  B^...  241 

Habeas  Corpus. 

1.  If  a  mittimus  correctly  recites  the  judgment,  but  com- 
mands the  jailer  to  receive  the  defendant  into  the  cell  of 
the  common  jail  of  the  county,  and  there  is  no  allegation 
in  the  petition  for  Juibeas  corpus  that  he  is  imprisoned  in  a 
cell,  or  otherwise  than  prisoners  are  ordinarily  confined,  a 
writ  of  haheaa  corpus  will  not  issue,  the  confinement  not 
being  shown  to  be  illegal.     Ex  parte  Maule 273 

2.  U.  8.  commissioner  has  no  authority  to  issue  writ  and 
discharge  from  custody  of  sheriff'  a  i>er9on  who  has  been 
convicted  of  felony  by  the  courts  of  the  state.   Stale  c.  Burr  593 

Herd  Law. 

1.  Owner  has  forty-eight  hours  after  notice  to  pay  damages 
and  costs  and  take  the  stock  away.    AUen  v.  Van  Odrand^  CT8 

2.  Additional  damages  cannot  be  added  to  damages  claimed 
after  service  of  notice.     Id 578 

3.  Replevin  of  stock  taken  up  under  herd  law.    Id 578 

Highways.    See  Roads. 

Homestead. 

1.  Sale  of  part  of  a  homestead,  under  facts  stated,  HM^ 
Valid  and  binding,  and  grantors  compelled  to  a  specific 
performance.    Bum  v.  Cornelius 108 

2.  Mortgage  on  homestead  of  married  person  must  be  exe- 
cuted and  acknowledged  by  husband  and  wife;  a  mort- 
gage signed  by  both,  but  only  acknowledged  by  one,  is  not 

a  lien  on  the  homestead.    Aultman  A  Taylor  Co.  v.  Jenkins  209 

3.  Where  homestead  is  transferred  from  husband  to  wife 
without  consideration,  surplus  over  amount  of  exemption 
is  liable  in  her  hands  for  debt  of  husband.  Hicks  A  MiOer 
Tea  Co,  v.  Mack 339 
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4.  Cannot  be  the  subject  of  a  fraudulent  conveyance.  Bchri" 
bar  V,  Piatt ^  631 

5.  Under  facta  stated,  Hdd,  That  the  husband's  right  of 
curtesy  to  homestead  was  not  subject  to  sale  on  execution; 
that  there  was  no  abandonment  of  the  homestead.  Den- 
nis V.  Omaha  Nat.  Bank 675 

Husband  and  Wife.    See  Hombstbad. 

1.  Domicile  of  wife  follows  that  of  husband ;  proof  of  domi- 
cile of  husband  sufficient  prima  facie  to  establish  that  of 
wife.    Smith  V.  Smith 706 

2.  Dealings  between  husband  and  wife  in  relation  to  wife's 
separate  estate  inherited  from  her  father,  viewed  with  sus- 
picion when  lessening  security  of  creditors.  Lipscomb  v. 
Lyon 511 

3.  Wife  may  become  creditor  of  husband.     Id 515 

4.  Same  principles  of  law  apply  to  dealings  with  husband 
and  wife  as  those  of  strangers.    Id 516 

5.  Property  of  wife  not  liable  to  levy  and  sale  for  debts  of 
husband;  purchaser 'at  such  sale  acquires  no  title,  and  is 
not  entitled  to  possession  as  against  owner  or  one  claiming 
under  her.    Leighlon  v,  Stttart 546 

6.  Mortgage  by  wife  on  her  real  estate  to  secure  promissory 
note  of  husband,  Held,  Under  facts  stated,  that  there  was 
sufficient  consideration  for  the  mortgage.    Nelson  v.  Bevins  715 

7.  Rights  of  wife  in  property  belonging  to  her  stated;  hus- 
band not  entitled  to  any  compensation  for  services  ren- 
dered for  taking  care  of  wife's  separate  property.  Broad- 
boater  V.  Jaeohy 80 

Incest. 

1.  Election  between  two  counts  charging  distinct  offenses 
enforced.     State  v,  Lawrence 307 

2.  Not  necessary  to  show  cohabitation  as  husband  and  wife; 
sufficient  to  show  sexual  intercourse,  unduly  and  licen- 
tiously,  under  authority  of  feither.     Id 307 

Indictment.    See  Infobmation. 

1.  Election  may  be  enforced  between  two  counts  charging 
distinct  offenses.     State  v,  Latn-en^ 307 

2.  Under  sec.  9,  Ch.  12,  Comp.  Stat.,  indictment  need  not 
charge  that  act  was  done  with  intent  to  defraud.  State  v. 
Hurds.,.: 317 

Infancy. 

1.  Where  a  female  marries  while  under  sixteen,  and  con- 
tinues to  cohabit  with  her  husband  after  arriving  at  that 
age,  her  minority  ends,  and  she  is  legally  qualified  to  con- 
vey her  real  estate  by  deed.     Ward  v.  Laverty, 429 
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2.  A  minor  ^ho  has  conveyed  bis  real  estate  mast  disaffirm 
the  deed  within  a  reasonable  time  aft^er  coming  of  age,  or 

be  barred  of  that  right.    Id 4529 

Information.    See  Indictment. 

1.     Endorsement  of  names  of  wintesses.     Stevens  v.  StaU....  647 

Injunction.    See  Equity. 

1.  Violation  of,  by  person  not  party  to  the  order,  or  a  sub- 
ordinate, is  not  contempt.     Boyd  v.  State 128 

2-  Where  parties  are  all  before  the  court,  it  is  proper  for  it 
to  consider  all  the  equities  of  the  case  and  decide  as  to  the 
rights  of  all.     Brighamv.  McDowell 413 

3.  Does  not  lie  to  restrain  erection  of  grain  elevator  in  street 
of  city  under  facts  stated.  U.  P.  B.  B.  Co.  v.  B,  dt,  Jf.  B. 
B.Co 391 

4.  Does  not  lie  to  enjoin  judgment  at  law,  unless  it  appears 
that  plaintiff  has  a  valid  defense,  w^hich  by  reason  of  fraud, 
accident,  or  circumstances  beyond  his  control,  etc,  be  was 
unable  to  avail  himself  of.     Qould  v.  Loughran 392 

Injuries  to  Person. 

City  of  Lincoln  t?.  Woodioard 259 

B.  <&M,  B.  B.  Co.  V.  CrockeU 138 

City  of  York  v.  SjpeUman 357 

Insanity. 

1.     Accused  relying  upon;  burden  of  proof.   BaUard  v.  State  610 

Instructions. 

1.  Instructions  must  be  construed  together,  and  if  when 
considered  as  a  whole  they  properly  state  the  law,  it  is 
sufficient.     Grayj  Burt  <St  Kingman  v.  Farmer 69 

2.  Erroneous  instructions  ground  for  new  trial,  although 
correct  instructions  on  same  points  had  been  given.  Mc- 
Pherson  v,  Wiswell 117 

3.  Objections  to,  must  be  xx)inted  out  in  motion  for  new  triaL 
Weirv.  B.  dt  M.  B.  B.  Co 212 

4.  Unless  instructions  asked  are  applicable  to  evidence  it  is 
not  error  for  the  court  to  refuse  the  same.    Stough  v.  Stefani  468 

5.  Examined  and  Held,  Inapplicable  to  evidence  and  er- 
roneous.    City  of  York  v.  Spellman 357 

6.  Under  facts  stated,  Held^  Error  on  the  part  of  the  couit 
to  refuse  an  instruction  giving  a  fair  explanation  of  the 
law  as  to  the  rights  of  defendants.     Skinner  v.  Majors 453 

7.  Relative  to  sale  or  conveyance  of  personal  property  ex- 
amined, and  J7e/(f,  Correct.     Lipscomb  v,  Lyon 514 

8.  Clerical  mistake  of  clerk  in  copying;  when  not  ground 

for  reversal.     BaUard  v.  State 610 

9.  Should  be  clear  and  explicit.    Id 610 
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10.  Misstatement  of  law  in  one  parag^ph  not  corrected  by 
correct  statement  in  another.    Id 610 

11.  Must  be  based  upon  evidence.    Id 610 

Internal  Improvements. 

1.  Construction  of  statute  authorizing  bonds  for  works  of. 
State  r.  Babcock 230 

Inter-State  Law. 

1.  Exemption  from  garnishment  of  creditor,  in  state  where 
debt  was  contracted  and  parties  resided,  will  be  continued 
here.     Wright  v.  C,  B,  <fe  Q.  B.  B,  Co 175 

Issues.    See  Pleading. 

Judgment. 

1.  Judgment  rendered  in  county  court,  filed  in  district  court 
Feb.  19th,  1876;  in  Jan.,  1878,  debtor  and  wife  conveyed 
their  real  estate,  deed  being  acknowledged  and  recorded 
May  6th,  1878,  Held,  That  the  real  estate  was  subject  to 
the  lien  of  the  judgment.     Lamb  v.  sKerman 681 

2.  Lien  of  judgment  in  cause  stated,  Heldy  Not  to  exist. 
Hubbard  v.  Walker 94 

3.  Judgment  lien;  action  to  remove  cloud  on  title  in  case 
stated.     Sckribar  V.  PlaU 625 

4.  Transcript  of  j  udgment  of  county  court,  properly  filed  and 
entered  on  judgment  record  of  district  court,  creates  lien  on 
real  estate  of  debtor,  though  it  may  not  be  entered  on  gen- 
eral index.     Hamilton  V.  Whitney,  Clark  A  Co 303 

5.  Non-resident  heirs,  not  having  actual  notice,  may,  within 
five  years  after  entry  of  decree  for  specific  performance  of 
contract  of  vendor,  since  deceased,  open  up  judgment  and 

be  let  in  to  defend.     InreBeed 397 

6.  Affidavit  of  want  of  notice,  by  party  seeking  to  open  j  udg- 
ment, may  be  made  by  attorney.     Id 398 

7.  Setting  aside  judgment  of  justice  of  the  peace  under  pro- 
visions of  sec.  1001,  civil  code;  practice.     Tootle,  Hosea  <fc 

Co,  V.  Jones 588 

8.  Assignment  of  judgment  to  attorney.    HaU  v.  Strode 658 

Judicial  Sale. 

1.  Statute  requiring  confirmation  should  bestrictly  yet  fairly 
construed.     Schribar  v.  Flatt 629 

2.  Question  of  title  to  real  estate  is  not  decided  and  settled 

by  confirmation.    Id 630 

3.  Purchase  by  appraiser  is  fraudulent  and  void.  McKeighan 

V.  Hopkins 34 

4.  Confirmation  of  a  sale  cures  all  irregularities  in  the  pro- 
ceedings, but  such  sale  may  be  afterwards  set  aside  for  fraud. 

Id 34 


766  INDEX. 

5.  Petition  in  ejectment  may  be  changed  to  a  petition  to  re- 
deem.    McKefffhm^v.  Hopkina 33 

6.  Upon  an  appraisement,  appraifiera  have  no  authority  to 
consider  an  adverse  claim  of  title.    MeKeighan  r.  H«ipkhM    34 

7.  Confirmation  of  administrator's  sale.     Saxon  v,  Cain 488 

8.  Purchaser  upon  payment  of  purchase  money  and  confirm 
mation  becomes  equitable  owner  of  property  and  may  com- 
pel the  issuance  of  a  sheriff's  deed  to  himself.  Lawih^. 
Sherman 681 

9.  Imperfect  recitals  in  a  sheriff's  deed  of  the  facts  required 

by  section  500  of  the  code  do  not  render  the  deed  void.  Id.  681 

10.  The  power  of  the  court  to  compel  the  Issuing  of  a  proper 
deed  to  a  purchaser  at  execution  sale  is  a  continuing  one, 
and  is  not  exhausted  by  the  issue  of  a  defective  deed.     Id. . .  681 

11.  A  sheriff's  deed  for  lands  sold  upon  execution  relates 
back  to  the  time  such  lands  became  liable  to  the  satisfaction 

of  the  judgment.    14 681 

Jurisdiotion. 

1.  Equity  jurisdiction  to  relieve  against  contracts  obtained 

by  undue  influence.     Munsanv,  Carter 293 

Hansen  v.  BertheUen 436 

2.  Presumptions  are  in  favor  of.    Saxon  v,  Cain 491 

3.  U.  S.  Gommiasioner  has  no  jurisdiction  to  issue  writ  of 
habeas  corpus  and  discbarge  from  the  custody  of  sheriff,  a 
person  who  has  been  convicted  of  felony  by  the  courts  of 
the  state.     State  v.  Burr 593 

4.  Proceedings  in  confirmation  and  sale  not  subject  to  attack 
collaterally.    Lamb  v,  Sherman 687 

5.  The  decrees  and  judgments  of  a  court  of  general  jurisdic- 
tion and  power  are  presumed  to  have  been  made  in  causes 
in  which  the  court  had  jurisdiction  until  the  contrary  is 
proved.  But  if  it  is  shown  by  the  record  that  the  court 
had  not  aquired  jurisdiction  over  the  subject  matter  or  per- 
son, such  judgment  or  decree  is  void,  and  will  be  so  treated 

in  a  proceeding  either  direct  or  collateral.    Murphy  v.  Lyons  689 

Jurors. 

1.  Juror  testifying  that  he  resided  in  neighborhood  of  one 
of  the  parties,  had  heard  a  good  deal  of  talk  about  the  case, 
was  not  free  from  bias,  etc.,  Hdd,  Incompetent.  Hutchin- 
son V.  State 262 

2.  Unfriendly  feeling  towards  attorney  engaged  in  trial  not 
sufficient  ground  for  challenge  for  cause.     Id 262 

3.  General  rules  in  regard  to  the  selection  of,  for  a  trial  of 
cases.     Bowman  v.  State. 526-527 
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Justice  of  the  Peace. 

1.  Has  no  jurisdiction  in  actions  against  officers  for  mis- 
conduct in  office.     Onw  V.  Boicen 529 

2. .  Where  amount  claimed  does  not  exceed  $200,  and  action 
is  brought  against  a  sheriff  for  the  Talne  of  property  sold 
by  him  under  execution,  and  there  is  no  charge  of  miscon- 
duct, justice  of  the  peace  has  jurisdiction,  ^pielman  v. 
Flynn 342 

3.  Judgment  of  justice,  having  jurisdiction,  rendered  after 
expiration  of  time,  must  be  corrected  by  direct  proceeding. 
Qwdd  V,  Loughran 392 

4.  Setting  aside  judgment  rendered  in  absence  of  defendant 
under  sec.  1001,  civil  code;  order  should  be  made  condi- 
tional only  in  the  first  instance;  order  cannot  be  finally 
made  unless  conditions  are  complied  with  by  parties  seek- 
ing to  open  judgment;  giving  of  notice  is  jurisdictional. 
Tootle^  ffosea  <t  Co.  v.  Jones v 588 

5.  Appeal  to  set  aside  judgment  under  sec.  1001,  civil  code, 
is  a  recognition  of  its  regularity  and  a  waiver  of  objection 
that  it  was  prematurely  rendered.     Id 589 

6.  Judgment  of  reversal  of  j  ustice's  j  udgmen t  is  a  final  j udg- 
ment  and  reversible  by  supreme  court.    Id 589 

Laborer.  • 

1.     Sixty  days'  wages  exempt.     Wright  v.  C.,B.<St  Q,  S.  12...  175 
Turner  v.  S,  C.  dt  P.  B,  B 241 

Landlord  and  Tenant. 

1.  If  tenant  of  farm  lands,  on  shares  for  one  year,  holds  over 
for  another  year  without  new  lease,  the  law  implies  an 
agreement  to  hold  on  terms  of  prior  lease.     Yales  v.  Kinney  275 

2.  Mortgage  of  crops  by  tenant.     Id 275 

3.  A  tenant  for  two  years,  of  real  estate,  under  a  written 
lease,  assigned  the  same  by  consent  of  the  lessor,  Hddj  That 
assignee  was  liable  for  rent  for  the  whole  of  the  unexpired 
term,  whether  he  occupied  the  premises  or  not.  Dewey  dt 
Stone  V.  Payne  dt  Co 540 

Lands— Public. 

1.  Decisions  of  land  officers  on  mattters  within^  their  juris- 
diction, which  are  unreversed,  cannot  be  questioned  col- 
latterally.     VanSaniv.  Butler .' 351 

2.  In  surveys  meander  lines  are  generally  considered  as  fol- 
lowing windings  of  streams;  question  whether  they  do  so 
or  not  is  a  question  of  fact  to  be  determined  by  evidence 
aliunde.     Bissel  v,  Fletcher 725 

3.  Meander  lines  along  rivers;  accretions.    Id 726 
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Larceny. 

1.  Where  a  parly  feloniously  took  a  coat  which  contained  a 
watch  in  the  pocket,  of  which  he  claimed  not  to  be  aware 
at  the  time  of  the  taking,  bat  which  he  appropriated,  ffM, 
That  he  was  liable  for  all  the  property  taken  by  him. 
Stevens  v.  State 647 

Lien.    See  Judgment. 

1.  Priority  in  case  stated  considered.    Brigham  v.  McDowdi  406 

2,  Chattel  mortgage  on  property  in  esse  creates  no  lien 
against  judgment  creditor  of  mortgagor.     Cole  v.  Kerr 653 

Limitation. 

1.  Statute  ceases  to  run  when  summons  which  was  serred 
on  defendant  was  issued,  or  if  service  was  oonstmctiTe,  at 
the  date  of  the  first  publication  of  the  notice.    McKeighan 

V.  Hopkins 33 

2.  Payment  by  taxes  collected  on  school  district  bonds 
made  within  five  years  next  before  the  commencement  of 
suit  thereon,  Held^  Sufficient  to  take  the  bonds  out  of  the 
statute  of  limitations.     School  District  v.  Bank 90 

Liquors. 

1.  General  view  of  the  law  considered.     Statf.  v.  Bennett..,  207 

2.  One  who  sells  or  gives  away  intoxicating  drink,  which  is 
drank  by  the  buyer  or  recipient  on  or  about  the  time  of 
intoxication  complained  of,  is  liable  for  damages  sustained. 
Kerkow  v.  Bauer ^  16  Neb.,  150.  Elshire  v.  Schupler,  Id., 
561.      Warrick  v.  Rounds,  17  Id.,  416.     Roberts  v.  Taylor....  190 

3.  Cities  of  second  class  may  impose  an  occupation  tax  in 
addition  to  tax  for  license  to  sell  liquors.     State  v.  Bennett  191 

4.  Bond  running  to  municipality  instead  of  to  the  staie.  Held, 
Good.     7'homasv.  Hinkley 324 

5.  Filing  of  bond  with  clerk  and  issuing  license  is  sufficient 
approval,  and  binding  on  sureties.    Id 334 

6.  Kecitals  in  bond  binding  on  sureties.    Id 324 

7.  Surety  .signing  bonds  of  two  or  more  dealers  is  liable  on 
each.     Id 324 

8.  Provisions  of  statute  directing  hearing  of  remonstrance 
are  mandatory;  no  authority  to  issue  license  until  remon- 
straoce  is  heard.     Vanderlipv.  Derby. 165 

9.  Filing  remonstrance  in  office  of  village  derk  is  a  good 
filing.     Id 165 

10.  Kemonstranoe  may  be  filed  at  any  time  before  lioenae 

is  granted.    Id. 166 

11 .  Allegations  of  petition  in  action  by  wife  and  minor  chil- 
dren against  saloon-keeper  for  loss  of  means  of  support 
examined  and  Held^  Good.    Roberts  r.  Tdylor. 184 


INDEX.  769 

12.  Verdict  SM,  Ezoessive,  and  plainti£b  allowed  to  file 
remittitnr.    Id 184 

Malpractice. 

1.  Petition  examined  -and  Held^  To  state  cause  of  action. 
Morrill  v.  Tegarden 534 

2.  Expert  testimony;  hypothetical  questions,  how  framed. 

Id 634 

Mandamus. 

I.  Generally: 

1 .  Writ  can  only  require  an  officer,  hoard,  or  court  to  per- 
form a  duty  which  the  law  enjoins.  Thatcher  v.  Adam8 
County 485 

2.  Application  for,  to  compel  the  delivery  of  dockets,  papers, 
etc.,  hy  one  claiming  to  have  heeu  elected  to  office,  cause 
of  action  consists  solely  in  relator's  having  heen  canvassed 
in,  declared  elected,  awarded  a  certificate  of  election,  taken 
the  oath,  and  given  the  bond  required  hy  law,  and  the  re- 
spondent having  refused  or  failed  to  deliver  up  to  him  such 
dockets,  papers,  etc.,  on  demand.  To  such  application  or 
relation  nothing  may  be  properly  pleaded  in  answer  which 
does  not  deny  or  put  in  issue  some  or  all  of  the  above  facts. 
State,  exrel  MecMing^  v,  Jaynes 161 

3.  Costs  collected  only  by  execution.    State  v.  Jaynes 697 

4.  Demurrer  is  the  proper  course  to  test  sufficiency  of  peti- 
tion.   State  V.  a,  St.  P.,  M,  4t  0.  R,  R *. 476 

5.  Motion  to  quash  petition  for  insufficiency,  Held^  To  be  a 
demurrer.    Id 476 

G.  Action  of  railway  commission  must  be  secured  before 
court  will  grant  mandamus  to  compel  change  in  the  loca- 
tion of  a  station.    Id 476 

II.  Wbit  lies: 

1 .  To  compel  issuance  of  order  of  sale  in  case  where  no  proper 
supersedeas  is  on  file.    State  v,  Thiele 220 

2.  To  restrain  collection  of  school  taxes  unauthorized. 
Thatcher  v.  Adams  County 485 

3.  To  compel  payment  of  school  district  orders,  and  the  fact 
that  treasurer  has  otherwise  paid  out  t^e  tand  is  no  de- 
fense.   State  V.  Bloom 666 

4.  At  suit  of  a  city  to  compel  certification  of  bonds  legally 
issued.     State  V.  Bahcoek 231 

5.  At  suit  of  tax  payer  to  compel  county  board  to  let  con- 
tract for  county  supplies  to  low;e8t  bidder.  State  v.  SaHne 
County 253 

6.  To  compel  an  officer  removed  by  county  board  to  sur- 
render his  office.    State  V,  Meeker 444 

49 
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ni.    Weit  does  not  lie: 

1.  To  fix  supersedeas  bond  in  mandamus  case  against  street 
railway  to  compel  it  to  run  cars.  SiaiSj  ex  rel.  Omaha  Horse 
Railway,  v.  Judges « 149 

2.  "Where  county  board  rejects  all  bids  at  suit  of  lowest  bid- 
der.   State  V.  Saline  County 253 

Married  Women.    See  Husband  and  Wife. 

1.     Property  rights  stated.     Broadwater  v.  Jacoby 77 

Master  and  Servant.     See  Railroads. 

1 .  Sub-boss  of  gravel  train,  under  orders  of  conductor,  is  not 
a  fellow  servant  of  such  conductor ;  railroad  liable  for  death 
of  sub-boss  owing  to  failure  of  conductor  to  station  watch- 
men.    B.  &  M.  B.  B.  Co,  V,  CrockeH 138 

Mechanic's  Lien. 

1.  Does  not  exist  until  statute  complied  with;  prior  thereto 
mechanic  has  no  such  interest  in  the  real  estate  as  would 
require  a  relinquishment  in  writing  under  the  statute  of 
frauds.     White  Lake  Lumber  Co.  v.  Stone 403 

2,  Under  facts  stated,  Held,  That  lumber  was  furnished  at 
the  date  of  the  notification  of  the  lumber  dealer  by  the 
contractor;  that  he  had  used  said  '*  lumber  in  the  build- 
ing, and  to  charge  it  up."     Marble  v.  Lumber  Co 732 

Misconduct  in  Office. 

1.     Collection  of  illegal  fees.     Crowv.Botcen 528 

Misdemeanor. 

1.  Sufficient  if  complaint  contains  sufficient  to  show  viola- 
tion of  law.     Ex  parte  Maule 273 

2.  Jurisdiction  of  county  judge.     Id 273 

Minor. 

1.  Marriage  of  female  during  non -age.     Ward  v.  Laterty...  429 

2.  Disaffirmance  by  minor  of  his  deed.     Id 429 

Mortgage— Ch  attels. 

1.  Chattel  mortgage  containing  a  condition,  that  mortgagor 
may  remain  in  possession,  and  continue  to  sell  in  the  ordi- 
nary course  of  business,  is  void  as  to  other  purchasers  in 
good  faith  and  subsequent  creditors.  But  when  the  mort- 
gage contains  no  such  conditions,  presumption  of  good  faith 
attaches  when  the  mortgagee  is  in  possession,  and  the  bur- 
den of  proving  fraud  is  upon  him  who  alleges  it.    Ahlman 

V,  Meyer  &  Schurman 65 

2.  Whether  a  chattel  mortgage  can  be  attacked  collaterally 
through  an  agreement,  of  whatever  character,  between  the 
mortgagor  and  mortgagee,  prior  to  or  contemporaneous  with 
the  execution  of  the  mortgage,  quaere.     Id 67 
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3.  Chattel  mortgage  good  between  the  parties;  title  to  the 
property  paasee  to  the  mortgagee  upon  its  execution  and  de- 
livery.   Id. 68 

4.  Indictment  charging  frandnlent  transfer  need  not  allege 
intent  to  defraud.     State  v,  Hurds 317 

5.  Mortgage  may  be  void  as  against  bona  fide  creditors  or  par- 
chasers  for  defective  description,  but  good  as  between  the 
immediate  parties;  as  between  mortgagor  aod  mortgagee 
specific  description  is  not  essential  to  the  validity  of  the 
mortgage.     Leighton  v.  Stuart 546 

6.  Mortgage  on  **  75  acres  of  com  to  be  planted,"  Hdd,  To 
convey  no  title  or  lien  upon  the  crop  as  against  a  judg- 
ment creditor  of  the  mortgagor.     Colev.  Kerr 553 

7.  Mortgagor  may  resist  attachment.     Chimes  v,  Farrington    45 

Mortgage— Real  Estate. 

1.  Defense  of  usury  available  on  foreclosure  to  the  maker 
against  an  assignee  of  an  usurious  note  and  mortgage  trans- 
lerred  to  him  by  written  assignment  of  the  mortgage  only, 
for  value  before  maturity  and  without  notice.  DoU  v.  HoU- 
enbeck 639 

2.  Mortgagee  in  possession  occupies  trust  relation  in  regard 
to  the  property,  and  cannot  hold  adversely  against  the 
mortgagor.    McKeighan  v.  Hopkins 34 

3.  On  homestead.     AuUman  dt  Taylor  Co.  v,  Jenkins 209 

4.  The  mortgagee  of  an  invalid  mortgage  is  entitled  to  lien 
for  taxes  upon  the  land  paid  by  him.  Aultman  &  Taylor  Co, 

V.  Jenkins 212. 

5.  Tenant  on  farm  leasing  on  shares  may  mortgage  his  share 
of  crop  without  landlord's  consent,  and  mortgagee  will  hold 
title  of  tenant,  subject  to  rights  of  landlord.  Yates  v.  Kin- 
ney   275 

6.  Priority  of  liens  and  suit  to  correct  decree  considered. 
Brigliam  v.  McDoweU 408 

Motion. 

1.  Duty  of  court  to  decide;  papers  filed  after  submission  of 
motion,  without  leave  of  court  or  knowledge  of  judge,  will 
not  be  considered  in  reviewing  decisio  i  on  motion.  Jaeoby 
V.  Mitchell 538 

ITegligence.    See  Injuries.    Railboads. 

1.     Defective  crosswalks  in  city.    OUy  of  York  v.  Spellman...  357 

ITegotiable  Instruments.    See  Principal  and  Agent. 
1.    Where  a  bank  is  designated  as  the  place  at  which  a  pur- 
chase money  note  is  to  be  paid,  the  maker  is  not  in  default 
in  not  paying  same  until  note  is  received  at  the  bank.  Bal- 
lard V.  Cheney 68 
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New  Trial.    See  Trial. 
Non-suit. 

1.  Failure  of  plaintiff  to  proeecate  appeal  to  district  court 
by  filing  petition,  etc.,  ffeld^  Not  error  for  district  court 
to  non-snit  plaintiff  and  render  jadgment.   Jaeoby  v.  MUchr 

eU 637 

2.  Improper  in  replevin.     AMmanv,  Meyer  <&  Schurman,,..    63 
Oooupying  Claimants.    See  Coubt—Supbeme. 

1.  Cause  remanded  by  supreme  court  to  district  court  "with 
directions  to  ascertain  the  value  of  permanent  improve- 

ments.    Skumanv.  Willeta. ^ 705 

Of&oers. 

1.  Filling  vacancies  in  county  offices.    State  v.  Meeker. 444 

2.  Collection  of  illegal  fees  by  an  officer,  by  virtue  of  his  of- 
fice, is  misconduct.     Crowv,  Bvwen 530 

Parent  and  Child. 

1.  Bastardy;  presence  before  jury  of  alleged  bastard.  JJvteft- 
xMonv,  State 262 

Parties. 

1.  If  defect  of  parties  does  not  appear  on  fiice  of  petition,  it 
must  be  pleaded  in  the  answer,  or  it  will  be  waived.    HaU 

V.  Strode 658 

2.  That  there  are  too  many  plaintiffs  or  defendants  joined 
in  a  petition  is  not  a  ground  of  demurrer  under  the  code; 
nor  is  such  question  raised  by  an  objection  made  by  the  de- 
fendant at  the  trial  to  the  introduction  of  any  testimony 
for  the  reason  that  the  petition  fails  to  state  a  cause  of  ac- 
tion.    Boldtv,  Budwig 730 

3.  Tenants  in  common  may  join  as  plainti£&.  MattU  v.  Bogy%  701 

4.  Owners  of  two  tracts  of  land  adjoining,  making  a  joint 
proposition  to  sell,  which  proposition  is  accepted,  may  join 

in  an  action  to  enforce  the  contract.    Dawy  v.  Dakota  County  721 

Partnership. 

1.  Agreement  between  jiartners  for  sale  of  interest  of  one 
partner  and  interest  in  leasehold  premises,  Held^  To  con- 
stitute one  contract.     Connor  V.  Hingigen 472 

2.  When  a  firm  or  partnership  is  engaged  in  business,  and 
services  are  rendered  by  them  for  another  upon  request,  al- 
though outside  of  their  regular  business,  by  which  such 
other  is  benefited  and  the  firm  is  damaged,  such  firm  can 
recover  the  amount  due  them  by  action  in  their  partner- 
ship name.     Tieman  v,  Doran  <&  Holmes 492 

Payment. 

1.  Where  a  bank  is  designated  as  the  place  at  which  a  pur- 
chase money  note  is  to  be  paid,  the  maker  is  not  in  de&ult 
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in  not  paying  same  until  the  note  is  received  at  the  bank. 
Ballard  V.  Cheney 68 

Pendente  lite. 

1.  Where  a  person  purchases  real  estate  while  an  action  is 
pending  to  subject  the  property  to  the  payment  of  a  certain 
debt,  the  purchaser  is  chaigeable  with  notice  of  the  claim, 
and  whatever  the  form  of  the  decree  under  the  issue  made  by 
the  pleadings,  takes  subject  to  the  same.     Ndeonv,  Bevins  716 

Personal  Injuries.    See  Injuries. 

Petition. 

1.  Petition  may  be  amended  when  proposed  amendment 
does  not  change  plaintiff's  claim,  although  the  form  of 
action  may  be  changed.  Petition  in  ejectment  may  be 
amended  to  be  a  petition  to  redeem.  McKeighan  v.  Hop- 
kins.     33 

2.  Where  the  conditions  of  the  contract  sued  on  have  been 
altered  by  consent  of  the  parties,  the  contract,  as  modified, 
should  be  set  out  in  the  petition,  and  not  in  the  reply. 
Evarte  v.  Smucker 41 

3.  Petition  may  be  amended  after  verdict  to  conform  to  facts 
proved,  where  evidence  is  received  without  objection.    Id.    41 

4.  Where  objection  is  made  on  trial  of  a  case  for  the  first 
time,  that  petition  does  not  state  facts  sufficient  to  consti- 

.  tute  a  cause  of  action,  the  court  should,  if  possible,  sustain 
the  petition,  or  permit  an  amendment  thereto  to  be  made 
instanter.     Bobertsv,  Taylor 184 

5.  For  alleged  malpractice,  examined  and  held  to  state  a 
cause  of  action.    MorrUl  v.  Tegarden 634 

Physicians. 

Damages  for  alleged  malpractice;  evidence.  Morrill  v,  Te- 
garden 634 

Pleading. 

1.  A  pleading  filed  in  district  court,  but  entitled  **  in  county 
court,"  is  amendable.     McMurtry  v.  Side. 147 

2.  Issues  raised  by  pleadings  in  case  stated  examined.  Hall 

V,  Strode 668 

3.  In  cases  of  bastardy.    Hutchinson  v.  State 263 

Practice  in  Supreme  Court.    See  Goubiv—Supbsme. 
Presumptions. 

1.  Are  in  favor  of  the  regularity  of  the  proceeding  of  courts 
established  by  law  in  matters  over  which  they  have  juris- 
diction.    VanSaniv,  Butler 361 

2.  Are  in  favor  of  the  correctness  of  decisions  of  courts  of 
geueral  juAsdiction  until  the  contrary  is  made  affirma- 
tively to  appear.    Saxon  v.  Cain 488 
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Principal  and  Agent. 

1.  Principal  cannot  retain  benefits  derived  fh>m  frandnlent 
oondnct  of  agent  without  being  chargeable  with  the  inatra- 
mentalities  employed  to  effect  the  purpoee.  McKeighan  v. 
Hitpkin» 35 

2.  Principal  will  not  be  permitted  to  accept  and  confirm  so 
mnch  of  a  contract  made  bj  an  agent  as  he  thinks  bene- 
ficial to  him,  and  reject  the  remainder.     Id, 38 

3.  Principal  bound  bj  actR  of  agent;  acts  oonstitating  gen- 
eral agent  as  to  third  parties  construed,  and  Hdd^  No  error 
for  trial  court  to  refuse  admission  of  testimony  to  prove 
want  of  authority  of  agent,  it  being  conceded  that  third 
party  had  no  knowledge  of  the  absence  of  such  authority. 
While  Lake  Lumber  Co,  v  SUme, 402 

4.  In  an  action  against  a  third  person  on  a  simple  non- 
negotiable  contract,  it  being  alleged  in  the  petition  that 
one  of  the  parties  to  the  contract  acted  as  the  agent  of  the 
defendant  in  making  said  contract,  although  he  did  not 
sign  the  same  as  agent  op  name  the  defendant  as  his  prin- 
cipal, evidence  will  be  received  to  show  that  such  nominal 
party  to  the  contract  was  authorized  to  make  the  same  for 
the  defendant,  that  he  in  fnct  did  make  the  same  for  him, 
and  upon  such  proof  the  defendant  will  be  held.     Webster 

«.  Wray 558 

5.  No  party  can  be  charged  as  principal  upon  a,  negotiable 
note  or  bill  of  exchange  unless  his  name  is  thereon  dis- 
closed.    Id ■ 558 

6.  Exception  to  the  rule  in  case  of  bank  officers  and  clerks 

in  banking  houses  stated.    Id 558 

Principal  and  Surety. 

1.     Liability  of  surety  on  bond  of  liquor  seller.    Thomaa  v. 

Einkley 334 

Privileged  Communications.    See  Attorney. 

Question  for  Jtiry. 

1.     Alleged  fraudulent  concealment  of  account.  McKituter  tn. 

Hitchcock 100 

Quieting  Title.    See  Action  quia  timet. 
Quit-claim  Deed.   See  Deed. 

Bailroads. 

1.  Sub-boss,  acting  under  orders  of  conductor  to  dig  out  car 
coTered  by  a  fall  of  gravel  from  high  bank,  was  killed  by 
embankment  caving  in.     Railroad  Held  Liable.     B.  dt  M. 

22.  B,  Co.  V,  Crockett, 138 

2.  A  railroad  company  which  has  entered  into  an  agree- 
ment  with  a  contractor  to  build  a  portion  of  its  railroad. 
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and  whose  looomotivee,  cars,  etc.,  used  in  such  consirnction 
are  run  exclusively  under  the  direction  and  control  of  the 
contractor,  will  not  be  liable  for  damages  occasioned,  prior 
to  the  completion  of  the  road,  by  reason  of  the  negligence 
of  the  persons  running  such  locomotiyes  and  cars.  HiUe 
V,  B.  r.  B,  B.  Co 620 

3.  Mandamus  to  compel  a  change,  addition,  or  erection  of 
a  station  does  not  lie  until  action  of  railroad  commission. 
State  V.  C,  8i.  P.,  M,  <&  0.  B.  B 476 

4.  Voting  of  aid  to.    State  v.  Bdbcock 223,  230 

Rape. 

1 .  Where  accused  testifies  and  explicitly  denies  accusation, 
there  must  be  testimony  corroborating  prosecutrix  to  war- 
rant a  conviction.    Maihewn  v.  Slate 330 

2.  Testimony  must  show  that  prosecutrix  resisted  to  the  ex- 
tent of  her  ability.     Id 330 

3.  In  a  prosecution  for  an  assault  with  an  intent  to  commit 
a  rape,  an  ^instruction  that  *'  there  must  be  an  assault  and 
also  an  accompanying  intent,  and  this  intent  may  be  gath- 
ered or  inferred  from  any  circumstances  attending  the  com- 
mission of  the  alleged  crime  tending  in  any  manner  to  show 
such  intent  in  the  mind  of  the  defendant  at  the  time,"  is 
erroneous.    Krum  v.  State 728 

4.  To  warrant  a  conviction  in  such  case  tlie  circumstances, 
when  taken  together,  must  be  of  so  conclusive  a  nature  as 

to  show  the  intent  beyond  a  reasonable  doubt.    Id 728 

Becords. 

1.  The  record  known  as  the  Fee  Book,  kept  by  the  clerk  of 
the  district  court,  is  a  public  record,  and  any  person  inter- 
ested in  the  examination  of  a  public  record  may  do  so  dree 

of  charge.    State  v.  Meeker 106 

2.  Of  deed.    Hoyi  v,  Schuyler 652 

Referee. 

1.  The  findings  of  a  referee,  like  the  verdict  of  a  jury,  will 
not  be  set  aside  unless  they  are  clearly  wrong.  State  v, 
BenneU 191 

2.  A  conclusion  of  law  of  referee,  even  if  erroneous,  upon  an 
immaterial  or  unimportant  question  in  the  case,  will  not 
vitiate  his  report  or  require  it  to  be  set  aside  by  the  court 
to  which  it  is  returned,  if  the  findings  and  conclusions  are 

in  other  respects  correct.     Yates  v.  Kinney, 275 

3.  Cause  will  not  be  referred  in  supreme  court  for  the  pur- 
pose of  ascertaining  rents  and  profits  accruing  after  verdict 
and  during  pendency  of  proceedings  in  supreme  court.    B, 

<&  M.  B.  B,  Co.  v,Dob8on 461 
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Bemittitur. 

1.     Of  jndgment  allowed  in  snpreme  court.  Roberts  c.  Taylor  184 

Crutsv.  Wray 5e3 

Marble  V.  Lumber  Co 738 

Bemoval  from  Office. 

1.  Mandamus  lies  to  compel  surrender  of  office.  Slate  v. 
Meeker 441 

2.  Judgment  not  stayed  by  filing  supersedeas  bond.     Id....  444 

3.  Of  an  attorney -at-law  in  case  stated .     State  v.  Burr, 593 

Bents  and  Froflts.    See  Court— Supreme. 

Beplevin. 

1.  Non-suit  improper;  but  in  case  plaintiff  fails  to  prove 
his  cause  of  action,  court  should  retain  cause  for  proper 
proof  and  j udgment.     Ahlinan  v.  Meyer  A  Schurman 63 

2.  Where  judgment  is  in  favor  of  defendant  having  special 
ownership,  measure  of  damages,  in  case  a  return  cannot  be 
had,  is  amount 'due  him  on  his  lien,  if  within  the  value  of 
property;  but  such  damages  should  in  uo  case  exceed  the 
valueof  the  property.     CruUv.  Wray 582 

3.  Of  stock  taken  up  under  herd  law.    Allen  v.  VanOstratuL.  578 

Bes  acUudicata. 

1.  In  order  to  constitute  a  former  adjudication  which  can 
be  pleaded  in  oar  of  a  recovery,  the  judgment  pleaded  must 
be  in  an  action  between  the  same  parties,  or  their  privies, 
and  upon  the  same  subject  matter  as  the  cause  in  which 
the  defense  is  presented.     Brigham  v.  McDoweU 407 

2.  A  previous  ruling  by  the  appellate  court  upon  a  point 
distinctly  made  may  be  only  authority  in  other  cases,  to 
be  followed  or  affirmed  or  to  be  modified  or  overruled  ac- 
cording to  its  intrinsic  merits  ;  but  in  the  case  in  which  it 
is  made  it  is  more  than  authority ;  it  is  a  final  adjudica- 
tion, from  the  consequences  of  which  the  court  cannot  de- 
part nor  the  parties  release  themselves.  Hxatt  v.  Brooks,  17 
Neb.,  33.     LeighUm  v.  Stuart 546 

3.  A  party,  by  simply  paying  attorney  for  resisting  con- 
firmation of  sale,  is  not  estopped  from  asserting  title  to  the 
land.     Schribarv.  Piatt 630 

4.  Matters  that  have  been  adjudicated  in  a  former  suit  will 
not  be  considered  in  a  second  action.    Nelsou  v.  Bevins,....  714 

Bevivor. 

1.     In  county  court.    Deimis  v.  Omaha  I^atumal  Bank 675 

Boads. 

1.  In  laying  out  public  road  proximity  of  railway  which 
might  cause  teams  to  ran  away  and  iujure  owner's  crops, 
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etc.,  Dot  legitimate  element  of  damages.     Otoe  County  t>. 

ffeye 289 

2.    Jury 'should  be  instracted  as  to  elements  of  damages.   Id,  289 

Biparian  Bights. 

1.  Where  there  is  a  strip  of  land  between  the  back  of  the 
river  and  the  meander  line,  an  entry  of  government  land 
bounded  by  the  meander  line  will  not  inclade  such  strip. 
BisseUv.  Fletcher  726 

2.  Where  lands  had  formerly  extended  to  the  meander  line 
and  the  testimony  showed  that  there  had  been  a  change 
in  the  channel  of  a  river  of  about  three-fourths  of  a  mile, 
but  no  accretion  to  the  plaintiff's  land,  Held,  That  the 
boundaries  of  his  land  did  not  extend  to  the  new  channel 
nor  beyond  the  meander  line.     BisseU  v.  Fletcher 726 

Bobbery. 

1.  .  To  constitute  robbery  Ihe  property  must  be  taken  by  force 
or  violence,  and  with  the  intent  to  rob  or  steal.  Stevens  v. 
State .*. 647 

2.  A  person  charged  in  an  information  with  robbery  may  be 
convicted  of  larceny,  as  the  greater  includes  the  less  offense. 
Stevens  v.  State 647 

Sale.    See  Wabbakty. 

Schools. 

1.  Where  the  execution  and  validity  of  certain  school  bonds 
were  denied,  Held,  That  unless  there  was  some  proof  of 
their  issue,  sale,  or  ratification  by  the  district,  the  court 
should  direct  a  verdict  for  the  defendant.  Post  r.  School 
District , 135 

2.  Under  facts  stated.  Held,  That  school  district  bonds  were 
valid.     School  District  V,  Bank 89 

3.  The  signature  of  an  officer  to  school  district  bonds  will 
be  presumed  to  have  been  made  after  his  appointment,  not- 
withstanding the  date  of  the  bonds.     Id 89 

4.  Payment  by  taxes  collected,  on  school  district  ]>onds, 
made  within  five  years  next  before  the  commenccmeut  of 
suit  thereon,  Held,  Sufficient  to  take  the  bonds  out  of  the 
Statute  of  Limitations.     Scliool  District  v.  Bank 90 

5.  Bonds  of  district;  subdivision  into  other  districts  after 
bonds  issued;  tax  must  be  levied  on  property  of  briginal 
district  sufficient  to  pay  indebtedness;  taxes  on  real  estate 
not  a  part  of  district,  and  taxes  on  personal  property  out- 
side of  district,  are  unauthorized.  Thatcher  v.  Adams  County  485 

6.  Injunction  to  restrain  collection  of  such  taxes,  liesi  Id...  485 

7.  Teacher's  certificate  properly  endorsed  is  good  in  another 
county.     State  V.  Orosvenor 494 
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8.  Certificate  caDnot  be  attacked  collaterally.    Id 494 

9.  Treasurer  cannot  reftise  to  pay  warrant  for  teacher's  wages 
npon  the  ground  that  endorsement  on  certificate  is  invalid. 

Id 494 

10.  Money  can  be  drawn  fix>m  the  treasury  of  school  district 
only  by  orders  on  treasnrer  signed  by  director  and  counter- 
signed by  moderator.     Statev.  Bloom 562 

11.  The  provisions  of  sec.  11,  snbdiviaion  3,  Chap.  79,  Comp. 
Stats.,  do  not  prevent  a  party, in  a  proper  case,  from  bring- 
ing an  action  of  mandamos  in  his  own  name.    Id 665 

Service  by  Publication.    See  Summons. 

1 .  Affidavit  for  service  by  publication  is  a  j  nrisdictional  mat- 
ter.    Murphy  V,  Lyons, 692 

Sherifif. 

1.  Failare  to  retom  writ;  amercement;  damages,    ffdhnan 

V,  Spielman .*.....  152 

2.  Action  against,  for  conversion  of  property;  jurisdiction  of 
justice.    Spidman  V.  Flynn 342 

Slander. 

1.  Where  words  set  out  in  the  petition  are  actionable  per  se 
no  evidence  need  be  given  of  actual  damage  to  the  char- 
acter, nor  of  the  mental  suffering  of  the  plaintiff.  Boldt  v, 
Budwig 739 

2.  Instructions  concerning  evidence  considered  and  sustained. 
Boldi  V.  Budwig 742 

Specific  Performance. 

1.  In  case  stated.    Boggencamp  v.  SeeUy 170 

2.  Payment  of  note  at  bank  Hdd^  Sufficient,  and  plaintiff 
entitled  to  performance  of  contract.   Ballard  v.  Cheney 58 

3.  Case  stated  and  purchaser  Hdd^  Entitled  to  deed  of  the 
land  purchased.     Bum  v,  Cornelius 106 

4.  In  an  action  of  specific  performance,  where  the  prayer  of 
the  petition  is  for  general  relief,  Held,  That  if  a  proper  re- 
lief would  be  a  decree  quieting  the  title  of  plaintiff,  such 
decree  should  be  entered  as  would  protect  him,  subject, 
however,  to  the  payment  of  any  unpaid  part  of  the  purchase 
money,  and  of  taxes  paid  by  defendant,  as  accrued  liens 
after  the  execution  and  delivery  of  the  deed.  Bunz  v.  Cor- 
nelius   108 

5.  Where  county  board  invite  and  accept  bids  for  poor  farm, 
vendors  may  enforce  specific  performance  of  contract  against 
county.    Daveyv.  Dakota  County 732 

Statutes. 

1.     General  rule  of  construction.    State  v.  Lawrence, 309 
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2.  General  rule  in  oonstrning  remedial  statutes.     Wright  v, 

a  B.  V,  q,R.  B.  Co 175 

3.  Word  "  execution ' '  in  sec.  6,  Ch.  6,  Comp.  Stat.,  construed. 
Wells  V.  Lamb 359 

Statute  of  Frauds.    See  Frauds. 

Statute  of  Limitations.    See  Limitations. 

Statutes  Cited  and  Construed. 

Laws,  1875. 

Taxes  to  pay  bonds,  p.  185.     School  District  v.  Bank 93 

Revised  Statutes,  1866. 

Beal  estate,  sees.  18,  19,  20,  Chap.  43.     Hoyt  v,  Schuyler 656 

CojfPiLED  Statutes. 

Assignments,  Chap.  5.     Wells  v.  Lamb .* 355 

,  Chap.  6.     Grimes  V,  Farrington 48 

Attorneys,  sec.  5,  Chap.  7.     State  v-  Burr 605 

Bonds,  sec.  31,  Chap.  9.    Staiev.  Babeock 241 

Chattel  mortgages,  sec.  9,  Chap.  12.    State  v.  ffnrds 318,  324 

Cities  of  second  class,  sees.  1,  2,  Chap.  14.     State  v,  Holden  250 

,  sees.  42,  50,  53,  Chap.  14.     State  v.  Holden 252 

,  Art.  XL,  Chap.  14.     Caldwell  v.  City  of  Lincoln 573 

,  sees.  15,  29,  Art.  II.,  Chap.  14.     Stat^  v,  McDowell...  443 

,  sec.  69,  Chap.  14.     State  v.  Bennett 203 

,  sec.  69,  Chap.  14.    U,  P.  B.  B.  Co.  v.  B.  dt  M.  B,  ^.  Co.  .389 

Counties,  sec.  9,  Art.  II.,  Chap.  18.     State  v.  Meeker 447 

,  sees.  1,  7,  Art.  II.,  Chap.  18,    State  v.  Meeker 448 

,  sees.  17,  18,  19,  22,  23,  Chap.  18.    Dary  v.  Dakota 

County  724 

,  sees.  53,  54,  Chap.  18.    State  v.  Skirnng 501 

,  sees.  149-15^,  Chap.  18.     State  v.  Saline  County    255,  256 

County  courts,  sec.  2,  Chap.  20.     Ooir  r.  Bowen 529 

sees.  2,  18,  Chap.  20.     Lamb  v.  Sherman 687 

Courts,  sees.  47-49,  Chap.  19.     Spielman  v.  Flynn «  346 

Decedents,  sees.  245,  247,  Chap.  23.     Saxon  v.  Cain  491 

,  sec.  88,  Chap.  23.     Saxon  v.  Cain 492 

,  sees.  323-329,  Chap.  23.  .  In  re  Seed 401 

Divorce  and  alimony,  sees.  2,  33,  Chap.  25.     Ward  v,  Laverty  431 

,  sees.  12,  15,  16,  27,  Chap.  25.     O'Brien  v.  G^Brien 

586,  587,  588 

Elections,  sees.  101,  103,  Chap.  26.     State  v.  Meeker 447 

,  sec.  101 ,  Chap.  26.     State  v.  Skirnng 601 

,  sec.  107,  Chap.  26.     State  v.  Skirling 504 

Fees,  sec.  23,  Chap.  28.     Beid  v.  State  696 

,  sec.  34,  Chap.  28.     Crow  v.  Bourn 529 

Frauds,  sec.  3,  Chap.  32.     Hansen  v.  Berthehen 440 

,  sec.  5,  Chap.  32.    Dewey  dt  Stone  v.  Payne  dt  Co 541 
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Frauds,  sec.  17,  Chap.  32.  Hicka  d-  MHJer  Tea  Cb.  v.  Maek  341 
Guardian  and  Ward,  sec  1,  Chap.  34.  Ward  v.  LaceHy  431.  432 
Herd  Law,  sec  2,  Art  III.,  Chap.  2.     AUen  «.  Van  Oatrand  580 

Homesteads,  Chap.  36.     Aultman  <£r  Taylor  Co.  v.  JaUsms 211 

Illegitimate  children,  sec.  5,  Chap.  37!  Butchinson  v.  8UUe  286 
Internal  improyemente,  sec  1,  Chap.  45.     State  v.  Babcock  ...  237 

Liquors,  sec.  3,  Chap.  50.'     Vanderlip  v,  Derby 168 

,  sec,  2,  Chap.  60.     Vanderlip  v,  Derby 169 

,  Chap.  60.     Ex  parte  MauU 273 

Marriage,  sees.  1-2,  Chap.  52.     Ward  v.  Laverty 430 

Married  women,  sec.  2,  Chap  53.     Ward  v.  Laverty  431 

,  Chap.  53.     Broadwater  v,  Jaeoby 81 

Occupying  claimants,  sec.  3,  Chap.  63.    B,  A  M,  B.  B.  0».  «. 

Dobaon 452 

,  Chap.  63.    Shumanv,  WiOets 7u5 

Public  records.  Chap.  74.     StaJU^  ex  rel,  Origga,  v.  Meeker  ...  107 

, .     Spidmanv,  Flynn 347 

Railroads,  Art.  Vin,  Chap.  72.    State  v,  C,  St.  P..  M.  dt  0. 

B.B 482 

Real  estate,  sees.  2,  3,  Chap.  73.    AuUman  4t  Taylor  Cb.  «. 

Jenkins 211 

,  sec.  42,  Chap.  73.     Ward  v,  Laverty 431 

Revenue,  sec  1,  Chap.  77.     Finch  v,  York  County 53 

,  sec  7,  Chap.  77.     Finch  v.  York  County 51 

i— ,  sec  70,  Chap.  77.     Suydam  r.  Merrick  County l.S*< 

,  sees.  144,  147,  Chap.  77.     Thatcher  v,  Adams  County  486 

. ,  sec.  144,  Chap.  77.     CdldweU  v.  City  of  Lincoln 575 

,  sec.  181,  Chap.  77.     Towle  «.  SheUy 639 

Schools,  sees.  5, 16,  subd.  lY.,  Chap.  79.     State  v.  Bloom  564, 565 

,  sec.  11,  subd.  IIL,  Chap.  79.    State  v.  Bloom 565 

,  subd.  VIL,  Chap.  79.     State  v.  Grosoenor 496 

Civil  Code. 

Abstracts  of  cases,  sec  586.    Ballard  v.  Cheney 59 

Account  books  as  evidence,  sec.  346.    Masters  v.  Marsh 466 

Amendments,  sec.  144.     McKeighan  v.  Hopkins 35 

, .    State  V,  TMele 222 

Answer  day,  sec  110.     Murphy  «.  Lyons 690 

Assignment  of  chose  in  action,  sec  31.    DoU  v.  HoUetiheek,.,  642 

Attachment,  sec.  236.     Grimes  v.  Farrington 49 

Confirmation  of  sale,  sec  498.     McKeighan  v.  Hopkins.. 40 

, .     Lambv.  Sherman 687 

Copies  of  records,  papers,  etc.,  sec  408.  SIpidman  o.  Flynn  346 
Court  records,  sees.  321, 322.    Hamilton  v.  Whitney^  Clark  <fe  0».  306 

Deed  of  sheriff,  sec.  600.     Lamb  v.  Sherman 688 

Demurrer,  sec.  94.     Davy  t>.  Dakota  County 724 

, .    Boldt  V,  Budwig 741 
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Error,  sec  582.    StaU  v.  The  Judges 151 

Ezecation,  sec.  503.     McKeighan  v.  Hopkins 31 

,  sec.  543.    Lamb  v.  Sherman 6SJ 

Exemption,  sec.  531a.     Wright  v.  C,  B.  <&  Q.  R.  R 179 

Fee-book,  sec.  321.     /State,  exrel.  Origgs.  v.  Meeker  106 

Final  judgment,  sec.  581.     O^Brienv,  O'Brien 585 

Injunction,  sec.  250.     Boydv,  State 131 

Inspection  of  papers,  sec.  394.    Spielmanv,  Flynn  347 

Judgment,  sec.  429.    Boldtv.Budmg  745 

;  opening,  sec.  82.     Inre  Reed  400 

Judgment  of  justice,  sec.  1001.     Tootle,  Hosea  &  Co.  o.  Jones 

590,  592 

Judicial  sale,  sec.  853.     McKeigham  v.  Hopkins 38 

Jurisdiction  of  justices,  sec.  907,     Crow  v.  Botoen 529 

Lien  of  judgment,  sec.  562.    Lamb  v.  Sherman 686 

Mandamus,  sec.  645.     State v.Thiele 222 

New  trial,  sec.  318.     Bradshaw  r.  StaU 646 

Parties,  sees.  29,  40,  42.     Mattis  v.  Boggs 701 

Petition  in  error,  sec  583.     Staie  v,  Babcock 239 

Pleadings,  sec  100.     McKinsterv.  Hitchcock  .*. 105 

Beplevin,  sec.  191a.     Cruisv.  Wray 583 

Reversal  of  justice's  judgment,  sec.  601 .    Tootle^  Hosea  dt  Co. 

V.  Jones 590 

Beview  by  appeal  on  error,  sees.  580,  777.    State  v.  Meeker...  450 

Sights  of  action,  sec.  901.     StaU  v.  Meeker 449 

Service  by  publication,  sec.  78.     Murphy  v.  Lyons  692 

Stay  of  execution,  sec  588.     State  v.  Meckes 449,  450 

Supersedeas  bond,  sec  588.    StaU  v.  The  Judges 150 

,  sec  677.    StaU  v.  ThieU 221 

Transcript,  sec  429a.    Lamb  v.  Sherman 686 

Transcript  of  judgment,  sec.  561.  Lamb  v.  Sherman 686 

Uses  and  trusts,  sees.  29, 30.     Doll  v.  Hollenbeck 642 

Verdict,  sec  296.    Bowers  v.  Rice 578 

Criminal  Cods. 

Billof  exceptions,  sec.  515.    StaU  v.  Lau^rence 309 

Challenge  to  jurors,  sec  468.    Bowman  v,  StaU 526 

Confining  prisoners,  sec  377.    Staie  v.  Burr 602 

Error,  sec  508.     Bradshaw  v,  StaU 646 

Informations,  sec  579.    Stetfens  v.  StaU 648 

Inoest,8ec.  204.     StaU  v. Lawrence 308,310 

Incestuous  marriages,  sees.  202, 203.    StaU  v.  Lawrence... 310,  313 

Jurisdiction  of  coux\ty  Judge,  sec  313.     Ex  parU  MauU, 274 

New  trial,  sees.  490,  491,  492.    Bradshaw  v.  StaU 645,  646 

Bobbery,  sec.  13.    Stevens  v.  StaU 650 

Wager,  sec  214.     Riddle  v.  Perry 608 
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Summons. 

1.     Service  by  publication,  how  made.    Murphy  v.  Lyons.,,..  689 

Super8ed6a4i. 

1.  Mandamns  does  not  lie  to  compel  jadg:e  of  district  conrt 
to  fix  amount  of  supersedeas  in  a  case  where  a  mandamus 
was  issued  against  a  railroad  to  compel  it  to  run  cars. 
State^  ex  rel.  Omaha  Horse  Bailway^  v.  Judges 149 

2.  Ck)nditions  of  bond.     State  v.  Thiele 220 

3.  Filing  of,  does  not  suspend  judgment  of  remoTal  from 
office.     State  v.  Meeker 444 

Taxes. 

1.  Money  of  a  non-resident  in  the  hands  of  an  agent  in  this 
state,  Held  J  Properly  taxed.     Finch  v.^York  County 50 

2.  Leyy  to  pay  interest  on  bonds,  and  payment  of  such  in- 
terest, takes  bonds  out  of  operation  of  statute  of  limita- 
tions.    School  District  V.  Bank ^ 90 

3.  Increase  of  valuation  by  county  board;  an  increase  of 
$114,382.43,  in  an  aggregate  valuation  of  11,296,419.10, 
Held,  Void.     Svydam  v.  Merrick  County 155 

4.  In  increasing  valuation  of  a  precinct  not  necessary  that 
complaint  should  be  made  or  notice  served.    Id....'. 159 

6.  Occupation  tax  may  be  im})06ed  on  liquor  dealers  in  cities 
of  the  second  class.    State  «.  Bennett 191 

6.  By  municipal  corporations  on  occupations  or  businesB. 
Caldwell  V.  City  of  Lincoln 569 

7.  Business  tax  collected  under  a  void  ordinance,  and  paid 
under  protest,  may  be  recovered  back.    JU 569 

8.  Under  facts  stated.  Had,  That  plaintiff  was  entitled  to 
judgment  of  foreclosure  and  to  ten  per  cent  of  the  amount 
found  due  aa  an  attorney's  fee.    Towlev.  Shdly., 632 

9.  The  purchaser  of  a  lot  of  land  bought  subject  to  unpaid 
taxes  due  thereon  does  not  take  said  property  dischaiiged 
of  tax  liens  because  the  certificate  thereof  has  fallen  into 
the  hands  of  the  owner  of  the  other  portion  of  the  lot.    Id..  696 

Tenants  in  Common'.    See  Ejsctment, 

1.  Tenants  in  common  may  join  in  an  action  for  the  posses- 
sion of  real  estate  held  by  one  without  title,  or  they  may 
sue  severally  and  recover  according  to  their  several  inter- 
ests.   Mattisv.  Boggs 698 

Tender. 

1.     No  credit  given— no  tender.     McPherson  t.  WigweU. 127 

Title.     See  Action   quia   timet.     Ck>KSTiTUTioNAL  Law. 
Deed.    Judicial  Sale,  2. 
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TriaL 

1.  Case  should  be  submitted  to  jury  on  iasaes  made  by 
pleadings.     Hall  v.  Strode ^ 668 

2.  Objections  on  trial  that  petition  does  not  state  a  cause  of 
action  should  be  discouraged;  amendment  may  be  made 
instanter.     Boherta  v.  TayUn- 184 

3.  Offer  of  proof  necessaiy  in  order  to  predicate  error  upon 
the  sustaining  of  an  objection  to  question  the  party's  own 
witness.    Masters  v.  Marsh 458 

4.  Introduction  of  original  petition  as  evidence.  Bum  v. 
Comeliua 109 

5.  Motiqn  for  new  trial  must  be  made  in  court  below.    CnUs 

V.  Wray 681 

6.  Motion  for  new  trial,  when  filed.    Bradshaw  v.  State 644 

7.  Objections  to  instructions  must  be  pointed  out  in  motion, 
either  by  number  or  other  means  of  identification.     Weir 

V.  B.  <&M.  B,  B.  Co : 212 

8.  Where  verdict  is  against  two  defendants  jointly  sued, 
and  one,  against  whom  there  is  no  evidence,  makes  no  mo- 

*  tion  for  a  new  trial  as  to  himself  alone,  and  judgment  is 
rendered  against  both,  it  will  not  be  disturbed.  Boldi  v. 
Budwig 739 

9.  New  trial  granted  on  account  of  remarks  by  court  as  to 
falsity  of  affidavit  for  continuance.    Bowman  v.  State 623 

10.  In  suit  on  bonds,  where  their  execution,  etc.,  is  denied, 
unless  there  is  some  proof  of  their  issue,  sale,  or  ratification 
by  defendant,  court  should  direct  verdict  for  defendant. 
Post  V.  School  District 135 

Trover.    See  Gokvebsion. 
Trusts. 

1.  An  express  trust  cannot  be  raised  by  a  parol  promise  to 
reoonvey  real  estate  by  the  grantor.    Hansen  v.  Berthdeen  433 

•  Undue  Influence.    See  Fraud. 

Usury. 

1.  Defense  of  usury  available  to  maker  against  the  assignee 
of  usurious  note  and  mortgage,  transferred  to  him  by  a  writ- 
ten assignment  on  the  mortgage  only,  for  value  before  ma- 
turity and  without  notice.    DoU  o.  HoUenbeek,.,. 639 

Vacanoy. 

1.     In  office  county  commissioner.    State  v.  Skirving 497 

Variance. 

1.    Allegata  et  probata  moat  ajgne.     Young  v,  FUley 543 

Vendor  and  Vendee. 

1.    Where  vendor  remains  in  possession  after  warranty  deed, 
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pmchaser  must  ascertain  by  what  right  he  retains 

sion.    HaMen  v.  BerUieUefi 433 

Verdict. 

1.  When  by  the  verdict  either  party  is  entitled  to  recover 
money,  jury  mnst  assess  amount  of  recovery.  Bowen  v. 
Bice, : 578 

2.  A  verdict  in  an  action  to  recover  money  was  in  the  fol- 
lowing form:  ''  We,  the  jury,  dnly  impaueled  and  sworn, 
do  say  that  we  find  for  the  plaintiff."  Hdd,  Not  to  ao- 
thorize  a  judgment  for  any  sum  whatever.     I<L 576 

3.  If  against  a  clear  weight  of  evidence  will  be  set  aside. 
Qumminga  v.  Winters .* 71ft 

4.  Not  set  aside  unless  clearly  wrong;  not  disturbed  where 
there  is  a  oonfiict  in  evidence,  and  it  is  nearly  equally  bal- 
anced.    Meyer  V.  Wilkie 509 

5.  Held^  Sustained  by  the  evidence.     Hooper  v.  BrounUng...  420 
Morrill  v,  Tegarden 635 

Wager. 

1 .  Where  a  wager  is  illegal  either  party  may  claim  the  money 
deposited  by  him,  irom  the  stakeholder,  even  after  the 
wager  Ib  decided  against  such  party,  provided  the  demand 
is  made  before  the  money  is  actually  paid  to  the  winner. 
Biddlev.  Perry 505 

2.  If  the  money  was  actually  paid  by  the  stakeholder  to  the 
winner  before  notice  or  demand  of  the  loser  he  will  be  ex- 
onerated.    Id 505 

3.  Section  214  of  the  Criminal  Code  does  not  apply  to  a  mere 
stakeholder  who  has  taken  no  part  in  the  illegal  transac- 
tion.    Id 605 

Wages. 

1.  Exemption  of  laborers'  wages  extends  to  non-residents. 

Wright  V.  C,  B,  dt  Q.  B.  B.  Co 175 

Turner  v,  8.  C.  <fe  P.  B,  B 245 

2.  Sixty  days'  wages  of  laborer  exempt.     Wright  v.  C,  B,  A 

Q.  B,  B 175 

Turner  V,  8.  C.  dk  P.  B,  B 241 

Waiver. 

1.  In  contract  to  dig  well.     Woodworth  v,  Hammond 215 

2.  By  administrator  in  case  stated.    8axonv,  Cain 489 

3.  Statute  of  frauds  waived  by  a  substantial  admission  of 
allegations  of  petition.     Connor  v.' Hingigen '472 

4.  Of  defect  in  parties.    HaUv.8trode 658 

6.  Appeal  waives  objections  to  judgment  2Wtftf,  Hotea  dt 
Co,  V,  Jones 589 
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Warranty. 

1.  Measure  of  damages  is  the  difference  between  yalne  of 
property  as  it  actnallj  was  and  what  it  would  have  been 
had  it  been  as  represented  at  the  time  warranty  was  made. 
YmiT^gv.  FiUey 543 

Witnesses. 

1 .  Cannot  be  contradicted  for  alleged  inconsistent  statements 
ont  of  court,  until  questioned  regarding  them.  Hooper  v. 
Browning 420 

2.  Crosa-examination  of  expert.     Hutchinson  v.  State 263 

3.  Hypothetical  questions  to  experts,  how  framed.    Ballard 

V,  Siate, 609 

4.  Witnesses  for  the  state  in  criminal  trials.     Id 609 

5.  A  witness  who  has  taken  memoranda  of  facts,  at  or  about 
the  time  of  their  occurrence,  and  who  knows  that  such  mem- 
oranda are  correct,  may  hold  such  memoranda  in  his  hand  . 
and  testify  to  the  foots,  as  facts,  although  he  at  the  time 
admits  that,  eyen  with  the  aid  of  the  memoranda,  he  does 
not  remember  the  occurrence  of  the  facts.  lApBcomb  v, 
Lyons 511 

6.  Endorsement  of  names  of,  upon  criminal  information. 
Stevens  v.  State 647 

7.  Fees  of  witnesses  coming  from  foreign  state  in  prosecu- 
tion for  felony,  taxable  to  defendant.    Beid  v.  State 695 
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